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THIS DECLARATION, made as of the | ,3; / . day of December, 1999, by Ashbury Park,
L.P., an Indiana Limited Partnership ("Declarant”).

WITNESSETH:
WHEREAS, the following facts are true:

A. Declurant is the legal or equilable owner ol the real estate located in Hamilton County,
Indiana, described in Exhibit "A," upon which Declarant intends, but is not obligated, 1o develop a
vesidential subdivision to be known as Ashbury Park (hercafier " Ashbury Park");

B. Declarant has or will construct certain improvements and amenities which shall
constitute Community Area.

C. Declarant desires to prowde for the preservation and enhancement of the property
values, amenitics and opportunities in Ashbury Park and for the maintenance of the Tract and the
improvements thereon, and to this end desires to subject the Tract to the covenants, restrictions,
easements, charges and liens hereinafier st forth, each of which is for the benefit of the Lots and
lands in the Tract and the future owner thereof.

D. Declarant deems it desirable, for the efficient preservation of the values and amenities

in Ashbury Park, to creale an agency (o which may be delegated and assigned the powers of owning,

intaining and administering the Communitly Area, administering and enforcing the Restrictions,

collecting and disbursing the Assessments and chargcs hercinafier created, promoting the recreation,

health, safety and welfare of the Owners of 1.ots in Ashbury Park and performing the duties and
obligations required under this Declaration.

E. Declarant shall incorporate under the laws of the State of Indiana non-profit
corporation known as Ashbury Park Homeowners Association, Tnc., for the purpose of exercising
such functions.

NOW, THEREFORE, Declarant hereby declares that all of the Lots and lands in the Tract as
they are held and shall be held, conveyed, hypothecated or encumbered, leased, rented, used,
occupied and improved, are subject to the following Restrictions, alf of which are declared to be in
furtherance of a plan for the improvement and sale of Lots in the Tract, and are established and

-1-

HAMILTON,IN
Document: RES 2000.6021

Station Id :SOCV

Page 1 of 26 Printed on 11/27/2013 8:13:18 AM



Branch :LTO,User :LTN2

HAMILTON,IN
Document; RES 2000.6021

Comment: Station Id :SOCV

agreed upon for the purpose of enhancing and protecting the value, desirability and attractiveness of
the Tract as a whole and of each of Residences, Lots and lands situated therein. Thé Restrictions
shall run with the land and shall be binding upen Declarant, its successors and assigns, and upon the
parties having or acquiring any interest in the Tract or any part or parts thercof’ subject to such
Restrictions, and shall inure to the benefit of Declarant and its successors in title to the Tract or any

part or paris thereof. ’
1 Definitions: The following terms, as used in this Declaration, unfess the context

clearly requires otherwise, shall mean the following:

"Archifectural Review Board” rieans that entity established pursuant to this
Declaration for the purposes therein stated.

"Arijcles” means the Articles of [ncorporation of the Corporation, as amended from
time to time.

"Ashbury Park' means the name by which the Tract shall be known.

“Assessments” means all sums lawfully sssessed against the Mesnbers of the
Corporation or as declared by this Declaration, any Supplemental Declaration, the
Articles or the By-Laws.

“Board of Direetors” means the governing body of the Corporation elected by the
Members in accordance with the By-Laws.

“Buffer Yard and Drainage Lasement” means the part of Lot(s) so designated as
Buffer Yard and Drainape Eascment or BY/DE".

“Builder” means a person or entily engaged in the organized construction of a
Residence on a Lat.

“Building Sethack Lines or B.8.L. " are established on the Plat between which lines
and the nearest street right-of-way, no structure shall be erected.

“By-Laws" means the Code of By-Laws of the Corporation, as amended from time
to time.

“Conunon Area” means: (1) those portions of the Property, including improvements
thereto, facilitics an personal property owned, to-be-owned, feased or to-be-leased
by the Association from time to time for the common use, benefit and enjoyment of
the Owners (as hereinafter denied), and (2) items (if any) deemed Common Area for
muintenance purposes only. Unless expressly sated to the contrary, the term common
Area is used herein (whether or not so expressed) shall include all portions of the
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Property designated on the Plat (as hereaRer defined) as & “Block™, “Common Area”,
or “C.A.”. The Common Area to be conveyed to the Association at the time of the
conveyance of the first Lot to an Owner is described in the Plat (as hereinafter
denied). The Common Area is restricted from further development and shall be
preserved as open spalc,

"Community Area” means (i) the Drainage System, (ii) the area designated on the Plat
as Cominon Ares, (iii) the Entry Ways, (iv) any utility service lines or facilities not
maintained by a public utility company or governmental agency that are located on,
over or below or through more than one Section, (v) any areas of land (1) shown on
any Plat, (2)describedin any recorded instrument prepared by Declarant or its agents,
or (3) conveyed to or acquired by the Corporation, together with all improvements
thereto, that are intended to be devoted to the use or enjoyment of some, but not
necessarily all, of the Owners of Lots; and (vi) street lights and street signs, if any,
installed by Declarant.

"Corporation” means Ashbury Park Homeowners Association, Inc., an Indiana non-
profit corporation, its successors and assigns.

“Declarant” means Ashbury Park, L.P., its successors and assigns to itsinterest in the
Tract other than Owners purchasing Lots or Residences by deed from Declarant
(unless the conveyance indicated an infent that the grantee assume the righis and
obligations of Declarant).

“Development Area” means the land described in Exhibit A (sometimes referred 10
herein as Tract).

"Drainage Board" means the Hamilton County Drainage Board, its successors or
ussigns.

“Drainage System" means the open drainage ditches and swales, the subsurface
drainage tiles, pipes and structures, the dry and wet retention and/or detention ponds,
and the other structures, fixtures, properties, equipment and facilities located in the
Tract and designed for the purpose of controlling, retaining or expediting the drainage
of surface and subsurface waters from, over and across the Tract including but not
fimited to those shown or referred to on 4 Plat, all or pari of which may be established
as legal drains subject (o the jurisdiction of the Drainage Board.

"Fntry Waps" means the structures constructed as an entrance to Ashbury Park or

a part thereof (exclusive of the street pavement, curbs and drainage structures and
tiles).
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“Faceilities” means the Common Arca and all improvements, thereto (including
landscaping) and all property owned by the Corporation.

"General Planof Development" means that plan prepared by Declarant and approved,
if' necessary, by appropriate public agencics that outlines the tota) scheme of
development and general uses of land in the Development Arca, as such may be
amended from time to time.

“Jof" means a platted lot as shown on a Plat,

Lot Development Plan" means (i) a site plan prepared by a licensed engincer or
architect, (i) foundation plan and proposed finished floor elevations, (iii) building
plans, including elevation and floor plans, (iv) material plans and specifications, (v)
landscaping plan, and (vi) all other data or information that the Architectural Review
Bonrd may requesl with respect td the improvement or alteration of a Lot (including
but not limited to the landscaping thereof) ar the construction or alteration of a
Residence or other structure or improvement thereon.

"Maintenance Cosis" means ali of the costs necessary to keep the Facilities to which
the term applies operational and in good condition, including but not limited to the
cost of all upkeep, maintenance, repair, replacement of all or any part of any such
facility, payment of all insurance with respect thereto, all taxes imposed on the facility
and on the underlying fand, leaschold, easement or right-of-way, and any other
expense related 1o the continous maintenance, operation or improvement of the
facility, and all expenses related to the performance of the duties of the Association
under this Declaration,

“Aember"” means a Class A or Class B member of the Corporation and "Members”
means Class A and Class B members of the Corporation.

"Morigagee" means the holder of a first mortgage on a Residence.

"Non-Access Easement” means the area designated on a Plat over which vehicular
ingress and egress is prohibited.

“Chwner” means a Person, including Declarant, who at the time has or is acquiring any
interest in a Lot except a Person who has or is acquiring such an interest merely as
security for the performance of an obligation,

“Part of the Development Area” means any part of the Development Area not
included in the Tract.

-4-

Station Id :SOCV

Page 4 of 26 Printed on 11/27/2013 8:13:19 AM



Branch :LTO,User :LTN2

HAMILTON,IN
Document: RES 2000.6021

Comment:

"Person” means an individval, firm, corporation, partnership, association, trust or
other legal entity, or any combination thercof

“Plar" means 1 final secondary plat of a portion of the Development Area recorded
in the Office of the Recorder of 13amilton County, Indiana.

"Register of regulations” means the document containing rules, regulations, policies,
and procedures adopted by the Board of Directors ot the Architectural Review Board,
as the same may from time to time be amended.

“Reserve for Replacements” means & fund established and maintained by the
Corporation to meet the cost of periodic maintenance, repairs, renewal and
replacement of the Comrmunity Area.

"Residence” means any structure intended exclusively for occupancy by a single
family together with all appurtenances thereto, including private garage and
outbuildings and recreational Facilities usual and incidental to the use of a single
family residential lot,

"Restrictions” meansthe covenants, conditions, easements, charges, liens, restrictions,
rules and regulations and al} other provisions set forth in this Declaration, all
applicable Supplemental Declurations and the Register of Regulations, as the same
may from time to time be amended.

"Section” means that portion of the Development Area that is depicted on a Plat,

"Supplemental Declaration” mcans any Plat or supplementary declaration of
covenants, conditions or restrictions that may be recorded and which extends the
provisions of this Declaration to a Section and contains such complementary or
supplemientsry provisions for such Section as are required or permitted by this
Declaration.

“Tract” means the real estate desceribed in Exhibit A.

“Zoning Authority” with respect to any action means the Director of the Department
of Community Services of the City of Carmel or, where he lacks the capacity to take
action, or fails to take such action, the governmental body or bodies, administrative
or judicial, in which authority is vested under applicable iaw to hear appeals from, or
review the action, or the failure to act of the Director.

“Zoning Ordinance * means The Zoning Ordinancé of City of Carmel/Clay Township,
Indiana as amended.
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2. Declaration. Declarant hereby expressly declares that the Tract shall be subject to
these Restrictions. The Owner of any Lot subject to these Restrictions, by (i) acceptance of a deed
conveying title thereto, or the execution of a contract for the purchase thereof, whether from
Declarant or a subsequent Owner of such Lot, or (ii) by the act of occupancy of any Lot shall aceept
such deed and. execute such contract subject to each Restriction and agreement herein contained.
By acceptance of such decd or execution of such contract, cach Owner ucknowledges the rights and
powers of Declarant and of the Corporation with respect to these Restrictions 1o keep, observe,
comply with and perform such Restrictions and agrecment.

3 Drainage System. The Drainage System has or will be constructed for the purpose
of controlling drainage within and adjacent to the Development Area. Declarant shall maintain the
Drainage System in good coridition satisfactory for the purpose for which it was constructed until the
Drainage Sysiemisaccepted as a legal drain by the Drainage Board. Aftersuch date, the Corporation
shall maintali'the Drainage System to the extent not maintained by the Drainage Board and the
Maintenance Costs thereof shall be assessed against all Lots subject to assessment scrviced by that
part of the Drainage System with respect to which Maintenance Costs are incurred. Each Owner
shall be individually liable for the cost of maintenance of any drainage system localed entirely upon
his Lot which is devoted exclusively to drainage of his Lot and is not maintained by the Drainage
Board.

4. Maintenance of fintry Ways and Community Area. The Corporation shall maintain
the Entry Ways and the Community Area, and all improvements and plantings thereon, and the
Maintenance Costs thereof shall be asscssed as a General Assessment against all Lots subject to
assessment. Grass, trees, shrubs and other plantings located on an Entry Way or within the
Comrunity Area shall be kept neatly cut, cultivated or trimmed as reasonably required 1o maintain
an attractive entrance to Ashbury Park or a part thercof or a planting area within Ashbury Park. All
entrance signs located on an Entry Way shall be maintained at all times in good and sightly condition
appropriate to a first-class residential subdivision.

3. Construction of Residences.

(a) Land Use. Lots may be used only for residential purposes and only one
Residence may be coustructed thercon. No portion of any Lot may be sold or subdivided
such that there will be a greater number of Residences in Ashbury Park than depicted on the
Plats. Notwithstanding any provision in the applicable zoning ordinance to the contrary, no
Lot may be used for any "Special Use" that is not clearly incidental and necessary to single
family dwellings. No home occupation shall be conducted or maintained on any Lot other
than one which does not constitute a “Special Use" and is incidental to a business, profession
or occupation of the Owner ar occupant of such Lot and which is generally or regularly
conducted at another location which is away from such Lot. No signs of any nature, kind or
description shall be erccted, placed, or permitted to remain on any Lot advertising a permitted
home occupation.
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h) Size of Residence, No residence may be constructed on any lot unless such
Residence, cxclusive of open porches, attached garages and basements, shall have the
minimum square footage of 1700 square feet.

() Designand Building Malerials. Eachresidence shall havenotlessthana 7/12
roof pitch front to back, brick on all or a part of not less than 3 sides of the residence, and
wood or similar siding.

@) Temporary Structures. No trailer, shack, tent, board, basement, garage or
other outbuilding may be located on the Tract.

(e) Building Location. No building may be erected between the building line
shown on a Pla( and the front Lot fine.

() . Driveways. All driveways shall be constructed of concrete or such other
material as shall be approved by the Architectural Review Board, and shall be maintained frec
of debris.

® Lights. 1€ street lights are not installed in Ashbury Park, then cach Owner
or his builder shall instalt and maintain a Jight in operable condition on his Lot at a location,
having a height and of a type, style and manufacturer approved by the Architectural Review
Board prior to the installation thereof. Each such light fixture shall also have a bulb of a
maximumwattage approved by the Architectural Review Board to insure uniform illumination
on each Lot and shall be equipped with a photo electric cell or similar device to insure
automatic illumination® from dusk to dawn each day.

() Storage Tanks. Wo gas or oil storage tanks shall be located on the Tract.

@) Construction and Landscaping. All construction upon, Jandscaping of and
other improvements 1o a Lot shall be completed strictly in accordance with the Lot
Development Plan approved by the Architectural Review  All landscaping specified on the
landscaping plan approved by the Architectural Review Board shall be installed on the Lot
strictly in accordance with such approved plan within thirty (30) days following substantial
completion of the Residence unless the Board agrees to a later landscaping completion date.
Unless a delay is caused by strikes, war, court injunction or acts of God, the Owner of any
Lot which on‘the date of purchase from Declarant is not improved with a Residence shall
commence construction of a Residence upon the Lot within 180 days from the date the
Owner acquired title thereto and shall complete construction of such Residence within two
hundred seventy (270) days after the date of commencement of the building process. Upon
the failure of the foregoing to occur, Decfarant may:

(i) re-enter the lot and divest the Owner of title horeto by tendering to the
Owner or to the Clerk of the Circuit Court of Hamilton County the lesser of (i) the
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same net dollar amount as was received by Declarant: from such Owner as
consideration’ foi the conveyance of the Lot the Owner may prove to have been
incurred in connection with the commencement of construction of a Residence on the
Lot or (i) the then fair market valuc of the Lot as determined by averaging two (2)
appraisals made by qualified appraisers appointed by the Judge of the Hamilton
County Circuit or Superior Court;

(i)  obtain injunctive rclief to force the Owner to proceed with
construction of'any Residence, 2 Lot Development Plan for which has been approved
by the Architectural Review Board upon application by such Owner; or

(i)  pursue other remedies at law or in equity as may be available to
Declarani,

The failure of the Owner of a Lot to apply for approval of; or receive approval fron,
the Architectural Review Board ofa Lot Development Plan shall not relieve such Owner from
his obligation to commence and complete construction of a Residence upon the lot within the
time periods specified herein. For the purposes of this subparagraph (h), construction of a
Residence will be deemed "completed” when the exterior of the Residence (including but not
limited to the Foundation, walls, roof, windows, entry doors, guiters, downspouls, exterior
trim, paved driveway and landscaping) has been completed in conforrnity with the Lot
Development Plan.

()  Muailboxes, All mailboxes instalted upon Lots shall be uniform and shall be of
atype, color and manufacturer approved by the Architectural Review Board. Suchmailboxes
shall be installed upon posts approved as to type, size and location by the Architectural
Review Board. No attachments of any kind shall be permitted to the mailbox or post.

%) Septic Systems. No septic tank, absorption field or any other on-site sewage
disposal system (other than a lateral main connected to a sanitary sewerage collection system
operated by the Clay Township Regional Waste District or a successor public agency or
public dtility) shali be installed or maintained on any Lot.

(U} Water Sysiems. No private or semi-private water supply system may be
focated upon any lot which is not in compliance with regufations or procedures adopted or
established by the Indiana State Board of Health, or other civil authgrity having jurisdiction.
To the éxtent that domestic water serviceis available from a water line Jucated within 200 feet
of the lot fine maintained by a public or private utility company, each Owner shall connect to
such water line to provide water for-domestic use on the Lot and shall pay all connection,
availability or other charges lawfully established with respect to connections thereto.
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(m}  Drainage. In the event storin water drainage from any Lot or Lots flows
across another Lot, provision shall be made by the Owner of sueh Lot to permit such drainage
to continug, without restriction or reduction, across the downstream Lot and into the natural
drainage channel or course, although no specific drainage easement for such flow of water
is provided on the Plat. To the extent not maintained by the Drainage Bodrd, the "Drainage
Easements” reserved as drainage swales shall be maintained by the Owner of the Lot upon
which such easements are located such that water from ary adjacent Lot shall have adequate
drainage along such swale. Lots within Ashbiury Park may be included in a legal drain
established by the Drainage Board. In such event, each Lot in Ashbury Park will be subject
to assessment by the Drainage Board for the cost of maintenance of the portion of the
Drainage System and/or the Lakes-included in such legal drain; which assessment will be a
fien against the Lot. The elevation of a Lot shall not be changed so as to affect materfally the
surface elevation or grade of surrounding Lots. Perimeter foundation drains, sump pump
drains and downspouts shall not be outletied into streets or street rights-of-way. Thesedrains
shall be connected whenever feasible into a subsurface drainage tile, Each Owner shall
maintain the subsurface drains and tiles located on his Lot and shalt be liable for the cost of
all repairs thereto or replacements thereof.

7. Maimtenance of Lols.

(a) Vehicle Parking, No camper, motor hotae, truck, trailer, boat, motorcycle,
bus, commercial vehicle of any kind, or disabled vehicle may be parked or stored overnight
or longer on any Lot.

h) Signs. Except for such signs as Declarant may in its absolute discretion display
in connection with the development of Ashbury Park and the sale of Lots therein and such
signs as my be located on the Cormunity Area, no sign of any kind shall be displayed to the
public view on any Lot except that one sign of not more than four (4) square feet may be
displayed at any time for the purpose of advertising the property for sale or may be displayed
by a builder to advertise the property during construction and sale.

(¢  Fencing. No fence, wall, hedge or shrub planting higher than eighicen (18)
inches shall be permitted between the front property line and the front building set-back line
except where such planting is located on a Landscape Easement or is part of Residence
landscaping and the prime root thereof is within four (4) feet of the Residence. Trees shall
not be deemed "shrubs" unless planted in such a manner as to constitute a "hedge"”. No chain
Jink fence shall be erected upon a Lot. No fence shall be’erected or maintained on or within
any Landscape Easement except such as may be instalfed by Declarant and subsequently
replaced by the Corporation in such manner as to preserve the usiformity or such feace. In
no event may any fence be erected or niaintained dn any Lot without the prior approval of the
Architectural Review Board, which may establish design standards for fences and further
restrictions without respect to fencing, including limitations on (or probhibition of)the
instaliatioh of fences in the rear yard of a Lot and along the bank of any Lake. All fences shall
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be kept in good repair. No fence, wall, hedge or shrub planting which obstructs sight lines
at elevations between two (2) and six (6) feet above the street shall be placed or permitted
to remain on any comer lot within the triangular area formed by the strect property lines and
a line connecting points 25 feet fromi the futersection of said street lines, or in the case of a
street line with the cdge of a driveway pavement or alley line. No tree shall be permitted to
retain within such distances of such intersections unless the foliage line is maintained at
sufficient height to prevent obstructions of such sight lines.

(d)  Nuisances. No noxious or offensive activity shall be carried on upon any Lot
nor shall anything be done thereon which may be, or may become, an annoyance or nuisance
to the neighborhood. Barking dogs shall constitute a nuisance. -

(¢)  Garbage and Refuse Disposal. No Lot shall be used or maintained as a
dumping ground for tiash. Rubbish, garbage oi ‘other ‘wast¢ shall be kept in sanitary
containers approved by the Architectural Review Board and out of public sight, except for
the evening prior to and the day of garbage pickup. All equipment for storage or disposal of
such materials shall be kepl clean and sanitary.

V)] Livestock and Pouliry. No animal, livestack or politry of any kind shall be
raised, bred or kept on any Lot except that dogs, cats or other Household pets may be kept
provided that they are not kept, bred or maintained for commeycial purpose. The owners of
stch permitted pets shall confine them to their respective Lots such that they will not be a
nuisance. Owners of dogs shall so control or confine them so as to avoid barking which will
annoy or distitrb adjoining Owners,

(@  Oulside Burning. No trash, leaves, or other materials shall be burned upon
a Lot.

] Antennas and Receivers. No satellite receiver, down-link, or exterior antenna
shall be permitted on any Lot without the prior written consent of the Architectural Review
Board. The Architectural Review Board shall not be obligated to give its consent to the
installation of any cxterior television antenna if television reception is available from
undergrotind cable connections serving the Lot or to the installation of any other exterior
antenna if all Owners of Lots within 200 feet of the Lot 'upon which the proposed antenna
would be erected do not consent in writing 1o the installation thereof.

(i} Exterior Lights. No exterior lights shall be erected or maintained between the
building linc and rear lot line so as to shine or reflect directly upon ardther Lot.

1)} Electric Bug Killers. Electricbug killers, "zappers” and other similar devices
shall not be installed at a location or locations which will result in the operation thereof
becoming a nuisance or annoyance to'other Owners and shall only be operated when outside
activities require the use thereof and not continuously.
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x) Equipment. No awnings shall be placed on any Residence, and uo flagpoles,
statutes, yard ‘ornaments, playground equipment or basketball goals shall be placed or
maintained on any Lot.

(1) Garage Doors. All garage doors shall remain fully lowered and ¢losed except
when in use for ingress and egress to the garage.

(m)  Periodic Watering uf Lawns. Each lot owner shall water the lawn area of the
lot on a regular basis sufficient to maintain a lush green yard. 1 an Owner fails to comply
with this restriction, the Architectural Review Board shall have the right to water the lawn
at the expense of the Owner thereof and 'the Architectural Review Board shall have a lien
against the watered Lot for the expense thereof.,

(] Maintenance of lLots Owned by Declarant.  Declarant shall have the
responsibility to maintain all lots owned by Declarant.

& Ashbury Park Homeowners dssociation, Inc.

(@) Membership. Each Owner shall automatically be a member and shall enjoythe
privileges and be bound by the obligations contained in the Articles and By-Laws. Ifa Person
would realize upon his security and become an Owner, he shall then be subject (o all the
requirements and limitations imposed by this Declaration on dther Owners, including those
provisions with respect 1o the payment of Assessments.

h) Powers, The Corporation shall have such powers as are set forth in this
Declaration and in the Articles, together with all ather powers that belong to it by law.

(© Classes of Members. ‘The Corporation shall have two (2) classes of members
as follows:

Class A, Every Person who is an Owner shall be a Class A member.

ClassB. Declarant shall be a Class B member. No other person,
except a successor to substantially all of the interest of Declarant in
the Development Area, shall hold a Class B membership in the
Corporation. The Class B membership shall terminate upon the
resignation of the Class B member, when all of the Lots in the
Development Arca (as depicted onthe General Plan of Development)
have been sold, or on January 1, 2010, whichever first occurs.

(d)  Volingand Other Rights of Members. Thevoting andother rights of members
shall be as specified in the Articles and By-Laws, except that n Class B member shall have ten
(10) votes for each Lot owned by'the Class B member.
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') Reserve for Replacements. Thie Board of Directors may cstablish and maintain
the Reserve for Replacéments by the allocation and mcn ‘t‘o\such reserve fund of an
amount determined aiinvally by ‘thie ‘Board to be sufﬁcg it 1o méet the cost of* pcnudxc
maintenance, repairs, renewal and replacement of the Co -
amount fhe Board shall take into consideration the cxpccted tiseful Tifo of the Cotfinity
Arca, projected increases in the cost of materials and fabor, interest to be eamed by such fund
ang the advice of Declarant or such consultants as the Board may émploy. The Resérve for
Replacements shall be deposited in & speciel account with a lending institution the accounts
of which are insured by an agency of the United States of America or may, in the discretion
of the Board, be invested in obligations of, or fully guaranteed as to principal by, the United
States of America.

w Limitations on Action by the Corporation. Unless the Class B Member and
at least two-thirds (2/3) of the Morigages (based on one vote for each first morigage owned)
or two-thirds (2/3) of the Class A members (other than Declarant) have given their prior
written approval, the Corporation, the Board of Directors and the Owners may #iot? (i) except
as authorized by Paragraph 10(g), by act or omission seek to abandon, partition, subdivide,
encumber, sell or transfer the Community Area (but the granting of easements for public
utilities or other public purposes consistent with the intended use of the Community Area
shalt not be deemed a transfer for the purposes of this clause); (ii) fail to maintain fire and
extended coverage on insurable Community Area on & current replacement cost basis in an
amount at least one hundred percent (100%) of the insurable value (based on current
replacement cost); (iii) use hazard insurance proceeds for losses to any Community Area for
other than the repair, replacement or reconstruction of the Community Area; (iv) change the
method of determining the obligations, assessments, dues or other charges that may be levied
against the Owner of a Residence; (v) by act or omission change, waive or abandon any
scheme of regulations or their enforcement pertaining to the architectural design or the
exterior appearance of Residences, or the maintenance and upkeep of the Community Area;
or {vi) fail to maintain the Reserve or Replacements in the amount required by this
Declaration.

® Mergers. Upon a merger or consolidation of another corporation with the
corporation, its properties, rights and obligations may, as provided in its articles of
incorporation or, alternately, the properties, rights and obligations of another corporation may
by operation of law be added to the properties, rights and obligations of the Corporation as
a surviving corporation pursuant toa merger. The surviving or consolidated corporation may
administer the covenants and restrictions established by this Declaration within'the Tract
together with the covenants and restrictions established upon any other proper-ties as one
scheme. No other merger or consolidation, however, shall effect any revocation, change or
additioni to the covenants established by this Declaration within the Tract except as hereinafter
provided.

L12-

Station Id :SOCV

Page 12 of 26 Printed on 11/27/2013 8:13:21 AM



Branch :LTO,User :LTN2

Comment:

) Termination of Class 8 Membership. Wherever in this Declaration the
consent, approval or vote of the Class B member is required, such requirement shall cease at
such time as the Class B membership terminates, but no such termination shall affect the
rights and powers of Declarant sel forth in this decfaration.

9. Assessments.

(@) “reation of the Lien and Personal Qbligation of Assessments. Declarant
hereby covenants, and each Owner of any Lot by acceptance of a deed thereto, whéther or
niot it shall be so expressed in such decd, is dcemed 1o covenant and agree to pay to the
Corporation the following: (1) General Assessments;, (2) Architectural Control Assessments
and (3) Special Assessments and Lot Maintenance Assessments (i€ applicable), such
Assessments to be established and collected as hereinafter provided.

All Assessments, together with interest thereon and costs of collection thereof, shall
be a charge on the land and shall be a continuing lien upon the Lot against which each
Assessment 1ogether with interest thercon and costs of collection thereof, shall also be the
personal abligation of the Person who was the Owner of the Lot at the time when the
Assessment becamedue.

) General Assessment,

@) Purpose of Assessment.  The General Assessment levied by the
Corporation shall be used exclusively to promote the recreation, health, safety, and welfare
of the Owners of Lots, for the impro , maint and operation of the Community
Area and Lots, and for the performance of the duties and responsibilities of the Corporation

established by this Declaration.

(i) Basis for Assessment.

m Lots Generally. Eachlot owned by a Person other than the Declarant
or Builder of a Residence shull be assessed at a uniform rate without regard to
whether a Residence has been constructed upon the Lot.

(2)  Lots Ownedby Declarant or Builder. No Lot owned by Declarant or
ihe Builder of a Residence shall be assessed by the Corporation except such Lots as
have been improved by the construction thercon of Residences which shall be subject
to assessment as provided in Clause (1) above.

(3) Changee in Basis. The basis of assessment may be changed with the

assent of the Class B member and of (i) two-thirds (2/3) of the Class A members
(excluding Declarant) or two-thirds (2/3) of the Mortgagees (based on one vote for
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each first mortgage owned) who are voting in person or by proxy at a meeting of such
members duly called for this purpose.

(i) Method of Assessment. By & vote of a majority of the Directors, the
Board of Dircctors shall, on the basis specified in subparagraph (i), fix the
General Assessment for cach assessment year ofthe Corporation at an amount
sufficient to meet the obligations imposed by this Declaration upon the
Corporation. The Board of Directors shall establish the date(s) the General
Assessment shalt become due, and the manner in which it shall be paid. The
foregoing notwithstanding, unti! December 31, 2000, the uniform rate of the
General Assessment for each Lot in the Tract shall be $ /25 per month,
payablc on the first day of each calendar quarier, beginning on January 1,
2000. .

(c) Special Assessment. Tnaddition to such other Special Assessments asmay be
authorized herein, the Corporation may levy in any fisca! year a Special Assessment applicable
to that year and not more than the wuext four (4) succeeding fiscal years for the pirpose of
defraying, in whole or in pan, the cost of any construction, repair, or replacement of a capital
improvement upon the Community Arca, including fixtures and personal property relating
thereto, provided that any such Assessment shatl bave the assent of the Class B member and
of a majority of the votes of the Class A members whose Lots are subject to assessment with
respect to the capital improvement who are voting in person or by proxy at a meeting of such
members duly called for this purpose.

(d) Date of Com t of Lot Maintenance Assessments. The Lot
Maintenance Assessment shall commence with respect to assessable Lots on the first day of
the month following conveyance of the first Lot in the Section to an Owner who is not
Declarant. The initial General Asscssment on an assessable Lot shall be adjusted according
to the days remaining in the month in which the Lot became subject to assessments.

fe) Effect of Nonpayment of Assessments: Remedies of the Corporaiion. Any
Assessment not paid within thirty (30) days after the due date may upon resolution of the
Board of Dircctors bear interest from the due date at a percentage rate no greater than the
current stalutory maximum annual interest rate, to be set by the Board of Directors for each
assessment year, The Corporation shall be entitled to institute in any court of competent
jurisdiction any lawful action to collect a delinquent Assessment plus any expenses or costs,
including attomeys' fees, incurred by the Corporation in collecting such Assessment. Ifthe
Corporation has provided for collection of any Assessment or instaliments, upon default in
the payment of any one or more installments, the Corporation may accelerate payment and
declare the entirc balance of said Assessment due and payable in full. No Owner may waive
ar otherwisc escape liability for the Assessments provided for herein by non-use of the
Community Area or abandonment of his Lot.
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; )] Subordination of the Lien to Mortgages. The lien of the Assessments
provided for herein against a Lot shall be subordinate to the fien of any recorded first
mortgage covering such Lot and to any valid tax or special assessment licn on such Lot in
favor of any governmental taxing or assessing authority. Sale or transfer of any Lot shall not
affcot the assessment lien. The sale or transfer of any Lot pursuant to mortgage foreclosure
or any proceeding in lieu thereof shall, however, extinguish the lien of such Assessments as
i to payments which became due more than six (6) months prior to such sale or transfer. No
f sale or transfer shall relieve such Lot from liability for any Assessments thereafier becoming
due or from the lien thercof.

(z) Certificates. The Corporation shall, upon demand by an Owner, at any time,
furnish a certificate in writing signed by an officer of the Corporation that the Asscssments
on a Lot have been paid or that certain Assessments remain unpaid, as the case may be.

¢} Armnal Budget. By a majority vote of the Directors, the Board of Directors
shall adopt an annual budget for the subsequent fiscal year, which shall provide for allocation
of expenses in such a manner thai the obligations imposed by the Declaration and all
Supplemental Declarations will be met.

) Lot Maintenance Assessmeint.

(i) Purpose of Assessment. The Lot Maintenance Assessment levied by
the Association shall be used exclusively to perform the maintenance
service for Lots one (1) through ¢ighty-four (84) inclusive as provided
for in paragraph twelve (12) of this Declaration.

(i) Basis for Assessinent.

(1) Lois Generaily. Each of the owners of Lots one (1) through
eighty-four (84), except for Declarant or the Builder of a
Resid shall be i at a uniform note without regard
to whether a Residence has been constructed upon the Lot.

2) l.ots Owaed by Declarani or Builder. No Lot owned by
Declarant or the Builder of a Residence shall be assessed by
the Corporation except such Lots as have been improved by
the construction thereon of Residences which shall be subject
10 assessment as provided in Clause (1) above.

3) Change in Basis. The basis of assessment may be changed
with ‘the assent of the Class B member and of (i) two-thirds
(2/3) of the Class A members {excluding Declarant) or two-
: thirds (2/3) of the Mortgagees (based on one vote for each

-15-

HAMILTON,IN Page 15 of 26 Printed on 11/27/2013 8:13:22 AM
l Document: RES 2000.6021




Branch :LTO,User :LTN2

Comment:

first morigage owned) who are voting in person or by proxy
at & meeting of such members duly called for this purpose.

(i) Method of Assessment. By a vote of a majority of the Directors, the
Board of Directors shall, on the basis specified in subparagraph (i), fix
the General Assessment for cach assessment year of the Corporation
at an amount sufficient to meet the obligations imposed by this
Declaration upon the Corporation. The Board of Directors shall
establish the date(s) the Lot Maintenance Assessment shall become
due, and the manner in which it shall be paid. The foregoing
notwithstanding, until December 31, 2000, the wniform rate of the
General Assessment for cach Lot in the Tract shall be $_/Z5~ per
month, payable on the first day of each calendar quarter, beginning on
January [, 2000.

10.  Architectural Control

(a) Architectural Review Board, An Architectural Review Board consisting of
two (2) or more persons as provided in the By-Laws shall be appointed by the Class B
member. At such time as there is no Class B member, the Architectural Review Board shall
be appointed by the Board of Directors.

®) Purpose. The Architectural Review Board shall regulate the external design,
appearance, use, location and maintenance of the Tract and of improvements thereon in such
manner as to preserve and enhance vafues and to maintain a harmonious relationship among
structures, improvements and the natural vegetation and topography.

(¢} Conditions. Except as otherwise expressly provided in this Declaration, no
improvements, alterations, repairs, change of colors, excavations, changes in grade, planting
or other work that in any way alters any Lot or the exterior of the improvements located
thereon from its natural or improved state existing on the date such Lot was first conveyed
in fee by Declarant to an Owner shall be made or done without the prior approval of the
Architectural Review Board of a Lot Devclopment Plan therefore. Prior to the
commencement by any Owner other than Declarant of (i) constsuction, erection or alteration
of eny Residence, building, fence, wall, swimming pool, tennis court, patio, or other structure
ona Lot or (i) any plaiitings on a Lot, a Lot Development Plan with respect thereto shall be
submitted to the Architcctural Review Board, and no building, fence, wall, Residence or other
strueture shall be commenced, erected, maintained, improved, altered, made or done, orany
plantings made, by any person'dther than Declarant without the prior written approval of the
Architectural Review Board of a Lot Development Plan relating to such construction,
erection, aiteration or plantings. Such approval shall be in addition to, and not in licu-of, all
approvals, consents, permits and/or variances required by taw from governmental authorities
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having jurisdiction over Ashbury Park, and no Owner shall undertake any construction
activity within Ashbury Park unless all legal requircments have been satisfied.

Euch Owner shall complete all improvements to a Lot strictly in accordance with the
Lot Development Plan approved by the Architectural Review Board. As used in this
subparagraph (c), "plantings" does not include flawers, bushes, shrubs or other planis having
a height of less than eighteen (18) inches.

(d)  Procedures. In the event the Architectural Review Board fails to approve,
modify or disapprove in wiiting a Lot Development Plan within sixty (60) days after natice
of such plan has been duly filed with the Architectural Review Board in accordance with
procedures established by Declarant or, if Declarantis no longer a Class B member, the Board
of Directors' approval will be deemed denied. A decision of the Architectural Review Board
(including a denial resuiling from ‘the failure of such Board to act on the plan within the
specified period) may be appealed to the Board of Directors which may reverse or modify
such decision (including approval of a Lot Development Plan deemed denied by the failure
ofthe Architectural Review, Board to acl on such plan within the specified period) by a two-
thirds vote of the Directors then serving.

fe) Guidelines and Standards. The Architectural Review Board shall have the
power to establish and modify fromtime to'time such written architectural and landscaping
design gnidelines and standards as il may deem appropriate to achieve the purpose set forth
in subparagraph {b) to the extent that such design guidelines and standards are not in conflict
with the specific provisions of this Declaration. Any such guideline or standard may be
appealed to the Board'of Directors which may terminate or modify such guideline orstandard
by a two-thirds (2/3) vote of the Directors then serving

(0 Application of Guidelincs and Standards. The Architectural Review Board shall
apply the guidelines and standards established pursuant to subparagraph (e) in a fair, uniform
and reasonable manner consistent with the discretion inherent in the design review process.
In disapproving any Lot Development Plan, the Architectural Review Board shall furnish the
applicant with specific reasons for such disapproval and may suggest maodifications in such
plan which would render the plan acceptable to the Board if resubmitted.

(@  DesignConsuliants. The Architectural Review Board may utilize the services
of architectural, cngineering and other Persons possessing design expertise and experience
in evaluating Lot Development Plans, No presumption of a conflict of interest or impropriety
shall be drawn or assumed by virtue of the fact that any of such consultants may, from time
to time, represent Persons filing Lot Development Plans withthe Architectural Review Board.

(] ixercise of Discretion.  Declarant intends thai the members of the

Architectural Review Board exercise discretion in the performance of their dities consistent
with the provisians of subparagraph (f), and every Owner by the purchase of a Lot shall be
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conclusively presumed to have ct d to the ise of discretion by such members. In
any judicial proceeding challenging a determination by the Architectural Review Board and
in any action initiated to enforce this Declaration in which an abuse of discretion by the
Architectural Review Board is raised as a defense, abuse of discretion may be established only
if a reasonable Person, weighing the evidence and drawing alt inferences in favor of the
Board, could only conclude that such determination constiluted an abuse of discretion.

1. Community drea

(@  Ownership. The Community Area shall remain private, and neither
Declarant's execution or recording of an instrument portraying the Community Area, nor the
doing of any other act by Declarant is, or is intended to be, or shall be construed as, a
dedication to the public of such Community Area. Declarant or the Corporation may,
however, dedicate or transfer all or any part of the Comniufiity Area fo any public agency,
authority or atility for use as roads, utilitics, parks or 6ther public purposes.

(6)  Density of Use. Declarant expressly disclaims any warranties or
representations regarding the density of use of the Community Arca or any facilities locuted
thereon.

(¢ Obligations of the Corporation. The Corporation, subject to the rights of
Declarant and the Owners set forth in this Declaration, shall be responsible for the exclusive
marnagement and control of the Community Area and all improvements thereon (including
furnishings and equipment related thereto), and shall keep the Community Area in good,
clean, attractive and sanitary condition, order and repair.

) Easements of Enjoyment. No person shall have any right or easement of
enjoyment in or to' the Commanity Area except to the extent granted by, and subject to the
terms and provisions of, this Declaration or any Supplemental Declaration executed by
Declarant. Such rights and easements as are thus granted shall be appurtenant to and shall
pass with the title to every Lot for whose benefit they are granted.

(e) Extent of Fasements. The easements of enjoyment created hereby shall be
subject to the following:

(i)  the right of the Corporation to establish reasonable rules for the use
of the Comtnunity Area;

(i)  the right of the Corporation to suspend the right of an Owner and all
Persons whose tight 1o use the Community Area derives from such Owner's
ownership of 2 Lot to use such portions 6fthe Community Area for any period during
which any Assessment against his Lot remains unpaid for more than thirty (30) days
after notice;
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(iii)  the right of the corporation to suspend the right of an Owner or any
Person claiming through the Owner to use the Community Area for a period not to
exceed sixty (60) days for any other infraction of this Declaration, any Supplemental
Declaration or the Register of Regulations;

(iv)  theright of the Corporation to morigage any or all of the Community
Area and the Facilities constructed therein for the purposes of improvements to, or
repair of, the Community Area or facilities constructed thercon, pursuant to approval
of the Class B member and two-thirds (2/3) of the votes of the Class A members
(excluding Declarant) o tvo-thirds (2/3) of the Mortgagees (based on one vote for
each first mortgage owned), voting in person or by proxy at a regular meeting of the
Corporation or a meeting duly called for this purposc; and

(v)  theright of the Corporation to dedicate or transfer all or any part of
the Comitiithity Area to any public agency, autharity or utility, but no such dedication
or transfer shall be effective unless an instrument signed by the Class B member, if
any, and the appropriatc officers of the Corporation acting pursuant to authority
granted by two-thirds (2/3) of the votes of the Class A members (excluding
Declarant) or two-thirds (2/3) of the Morigagees (based on one vote for each
morigage owned), agrecing to such dedication or transfer, has been recorded.

w Additional Rights of Use. The menibers of the family and the guests of every
Person who has a right of enjoyment to the Community Area and Facilities subject to such
general regulations consistent with the provisions of this Declaration and all Supplemental
Declarations as may be established from time to time by the Corporation and included within
the Register of Regulations.

(9] Damage or Destruction by Owner, In the event the Community Arca,
Residence or Lot is damaged or destroyed by an Owner or any of his guests, tenants,
licensees, agents, or member of his family, such Owner authorizes the Corporation to repair
said damaged area. If the Corporation shall undertake the repair of the damaged area, the
repair shall be in a good and workmanlike manner, in conformance with the original plans and
specifications of the arca involved or as the arca may have been modified or altered
subsequently by the Corporation, in the discretion’of the Corporation. An amount equal to
the costs incurred 1o effect such repairs shall be assessed against such Owner as a Special
Assessment and shall constitute a lien upon the Lot of said Owner. ’

() Conveyance of litle. Declarant may retain the legal title to the Community
Area or any portioii thereof uiitil such time as it has completed linprovements thereon’but
notwithstaniling any provision heréin, the Common Area shall be conveyed to the Association
not later than two (2) years from the date the Comimon Area or part theréof is subjected to
this Declaration. Owners shal have all the rijzhts and obligations imposed by this Declaration
with respect to such Community Area’prior to conveyance, except that the Corporation shalt
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not be liable for payment of taxes and insurance for such Community Arca until title is
conveyed.

12.  Additional Duties and Respopsibilities of the Association, The Association shall
provide snow removal for all streets. The Association shall be responsible for the maintenance of the
lawn of each lot, including grass mowing and fertilization, and lcaf removal on each of the Lots
numbered one (1) through eighty-four (84) inclusive on the Plat(s). The Lot Owner shall have the
duty and responsibility to replace all dead plant material installed ot his Lot. For the additional duties
10 be performed by the Associatian Heréimnder, the Association shall have a blanket easement upon,
across, over, and under cach Lot.

i3 Tasements.

(@) Plat Easements. Inaddition to such easements as are created elsewhere in this
Declaration and as may be created by Declarant pursugnt to written instriimiénts recorded in
the Office ‘of the Recorder of Hamilton County, Indiana, Lots are subject to drainage

its, sewer nts, utility easements, entry way easerents, landscape easements and
non-access easements, elther separately or in any combinatios thereof, as shown on the Plats,
which are reserved for the use of Declarant, Qwners, the Carporation, the Architectural
Review Board, public utility companies and governmental agencies as follows:

(i) Drainage Easements ("DE") are created to provide paths and courses for area
and local storm drainage, either overland or in adequate underground conduit, to
servethe needs of Ashbury Park and adjoining ground and/or public drainage systems;
and it shall be the individual responsiblity of each Owner to maintain the drainage
across his own Lot. Under no circimstance shall said easement be blocked in any
manner by the construétion or reconstruction or any improvement, nor shall any
grading restrict, in any manner, the waterflow. Said areas are subject to construction
or reconstructiontd any extent necessary Lo obtain adequate drainage at any time by
any governmental authority having jurisdiction over‘drainage, by Declarani, and by
the Architectural Review Board, but neither Declarant nor the Architectural Review
Board shall have any duty to undertake any such construction or reconsiruction. Said
easements are for the mbiual use and benefit of the Owners.

(i) Sewer Eascments ("SE") are created for the use of the local governmental
agency having jurisdiction over any storin and sanitary waste disposal system which
may be designed to serve Ashbury Park for the purpose of installation and
maintenance of sewers that are a part of said system.

(i) Utility Easements ("UE") arecreated for the use of Declarant, the Corporation
and all public utility companies, not including transportation companies, for the
installation and maintenance of mains, ducts, poles, lincs and wires, as well as for all
uses specified in the case of sewer casements.
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(iv) 30" Buffer Yards are créated ffo the use of Declarant to install plant material
to provide a natural scparation from adjacent real estate. Following the initial
planting, the 30" Buffer Yard shall be maintained inits then natural state by the Owner
of suchLot.

(v)  Non-Access Easements ("NAE") are created to preclude access from certain
Lots to abutting rights-of-way across the land subject to such easements.

All easements mentioned herein include the right of reasonable ingress and egress for the
excrcise of other rights reserved. No structure, including fences, shall be built on any drainage, sewer
or utility easement if such structure would interfere with the utilization of such casement for the
purpose intended or violate any applicable legal requirement of the terms and Conditions of any
easement specifically granted to a Person who is not an Owner by an instrument recorded in'the
Office of the Recorder of Hamilton County, but a concrete or asphalt driveway nccessary to provide
access to a Lot from apublic street and a sidewalk installed by or at the direction of Declarant (and
replacements thereof shall not be deemed a "structure” for the purpose of this Restriction.)

)] General Fasement. There is hereby created a blanket easement over, across,
through and under the Tract for ingress and egress, instailation, replacement repair and
maintenance of underground Gtility and service lines and systems, including but not limited
to water, sewers, gas, telephones, electricity, television, cable or communication lines and
systems. By virlue of this easement it shall be expressly permissible for Declarant or the
providing utllity or service company to install and maintain Facilities and equipment on the
Tract and to excavate for such purposes if Declarant or such company restores the disturbed
area as nearly as is practicable to the condition to which it was found. No sewers, clectrical
Jines, water lincs, or other Wtility service lines or Facilities for such utilities may be installed
or relocated except as proposed and approved by Declarant prior to the conveyance of the
first Lot to an Owner or by the Architectural Review Board thereafter. Should any utility
furnishing a service covered by the general easement herein provided request a specific
easement by separate recordable document, Declarant of the Corporation shall have the right
to grant such easement on the Tract without conflicting with'the terms thereof. This blanket
easement shall in no way affect any other recorded easements on the Tract and shalt be limited
to improvements as originally constructed, and shall not cover any postion of a lot upon
which a Residence has been constructed.

(¢)  Public Health and Safety Easements. An easement is hereby created for the
benefit of, and granted to, all police, fire protection, ambulance, delivery vehicles, and all
similar persons to enter upon the Community Area in‘the performance of their duties.

(@) Drainage Baard Easement. An easemen} is heréby created for the benefit of,
and granted to, the Drainage Board to enter the Tract and all Lots therein to'the extent
necessary to exercise its rights with respect to any legal drain constitliting a part of the
Drainage System.
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(e) Crossing Underground Easements. Easements utilized for underground
service may be crossed by driveways, walkways, Lake Access Easements and Comiinity
Area Access Easements provided prior arrangement are made with the utility company
furnishing servico. Such easements as are actually utilized for underground service shall be
kept clear of all other improvements, including buildings, patios or other pavings, other than
crossings, driveways, walkways, Lake Access Easements or Community Area Access
Lasements, and neither Declarant nor any utility company using the easements shall be liable
for any damage done by either of them or their assigns, agents, employees, or services 1o
shrubbery, trees, flowers or other imjirovements of the Owner located on the land covered
by said eascments.

(i)} Declarant's Easement 1o Correct Draingge. For a period of ten (10) years
from the date of conveyance of the first Lot, Declarant reserves a blanket easement and right
on, over and under the ground to maintain and to correct drainage of surface water in order
to cut any trees, bushes or shrubbery, make any gradings of the soil, or to take any other
similar action reasonably necessary, following which Declarant shall restore the affected
property to its original condition as nearly as practicable. Declarant shall give reasonable
notice of its intention to take such action to all affecied Owners, unless in the opinions of
Declarant an emergency exists which precludes such notice.

() Water Retention. The Owner of each Lot, by acceptance of a deed thereto,
consents ta the temporary storage (retetition) of storm water within'the drainage easements
(DE) on such Owner's Lot.

(W) Street Lights. The owner of each Lot on which a street light is installed by
Declarant consents fo the placement of a street light on such Lot and agrees that the
Corporation shall have the right to enter upon the Lot for ‘the piirpose of maintaining the
street light.

14, Declarant's Use During Construction. Notwithstanding any provisions 1o the
contrary contained herein or in any other instfurient or agrecment, Declarant or its sales agents or
contractors may maintain during the pericd of construction and sale of Lots and Residences inthe
Tract or the Development Arca, upon such portion‘thercof as is owned or leased by the Declarant,
upon such facilities as in the sole opinion'of Declarant may be reasonably required, convenient or
incidental to the construction and sale of Lots and Residences, including, but without lithiting the
generality thereof, a business office, storage ares, construction yards, signs, model Residences and
sales offices.

15, Enforcemeni. The Corporation, any Owner or Declarant shall have the right to
enforce, by jroceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens
and charges now or hercafter imposed by the provisions of this Declaration and of any Supplemental
Declaration, but neither Declarant nor the Corporation'shall be liable tor damage of any kind to any
Person for failure cither to abide by, enforce or carry oul any of the Restrictions,
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No delay or failure by any Person for failure either to abide by, enforce or carry out
any of the Restrictions or o invoke any available remedy with respect to a violation or violations
thereof shall under any circumstances be deemed or held to be a waiver by that Person of the right
to do so thereafter, or an estoppel of that Person 1o assert any right available to him upon the
occurrence, recurrence or continuation of any violation or violations of the Restrictions, In any
action to enforce this Declaration, the Person seeking enforcement shali be entitled to recover all
costs of enforcement, including attorney's fees, i€it substantially prevails in such action.

16, Limitations on Rights of the Corporation.  As long as there is a Class B member,
the Corporation may not use ils resources nor take a public position in opposition 1o the General
Plan of Development or to Changes thereto proposed by Declarant. Nothing in this paragraph shall
be construed to lismit’ the rights of the Members acting as individuals or in affiliation with other
Members or groups as long as they do not employ the resources of the Corporation or dentify
themselves as acting in the name, or on the behalf, of the Corporation,

17.  Approvals by Declarant. As long as there is a Class B member, the following
actions shall require the proper approval of Declarant: declarations within the Tract or of the Tract
with other real estate; mortgaging of the Commilhity Area; amendment of this Declaration and any
Supplemental Decturation; and changes in the basis for assessment or the amount, use and time of
payment of the initial Assessment for the Commuhity Area.

18, Morigages.

(@  Notice toCorporation. Any Owner who places a first mortgage lienupon his
Residence or the Mortgagee shall notify the Secretary of the Board of Directors of such
Mortgage and provide the name and address of the Mortgagee. A record of such
Morigagee's name and address shall be maintained by the Secretary and any notice required
to be given to the Mortgagee pursuant to the terms of the Declaration, any Supplemental
Declaration, the Articles or the By-Laws (the "Organizational Documents”) shall be deemed
effectively given if fifailéd to such Mortgagee at the address shown in such record in the time
provided. Unless notification of any such mortgage and the name and address of Mortgagee
are fumished to the Secretary, either by the Owner or the Mortgages, no notice to any
Mortgagee as may be otherwise required by the Organizational Dociaments shall be required
and no Mottgagee shall be entitled to vote by virtue of the Organizational Documents or a
proxy granted to such Morigagee in connection with the morigage.

(&)  Nofices to Morigagees. The Corporation shall promptly provide to any

Martgagee of whom the Corporation has beenprovided notice under subparagraph (a) above
netice of any of the following:
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(0} Any condensation or casualty loss that affects a material portion of the
Community Area;

(i) Any delinquency in the payment of any Assessment owned by the
Owner of any Residence on which said Morigagee holds a mortgage or any default by an
Owner under the Organizational Documents, if said delinguency or defailt continues for more
than sixly (60) days;

(iii)  Any lapse, cancellation or material modifications of any insurance
policy of fidelity bond maintained by the Corporation;

(iv)  Anyproposedactionthat requires the consent ofa specified percentage
of Mortgages; and,

™) Any proposed amendment of the Organizational Documents effecting
a change in (A) the interests in the Community Area appertaining to any Residence or the
liability for Maintenance Costs apperiaining thereto, (B) the vote appertaining to a Residence
or (C) the purposes for which any Residence or the Community Area are restricted.

() Notice of Unpaid Assessmen!. The Corporation shall, upon request of a
Mortgagee, a proposed mortgage, or a proposed purchaser who has a contractual right to
purchase a Residence, furnish 1o such monigagee or purchaser a statement setting forth the
amount of the unpaid Assessments against the Residence and the Owners, and any Mortgagee
orgrantee of the Residence shall not be liable for, nor shall the Residence conveyed be subject
to a lien for, any unpaid Assessinents in excess of the amount set forth in such statement.

(d)  FKinancial Statements. Upon the request of any Mortgagee, the Corporation
shall provide to said Mortgagee the most recent financial statement prepared on behalfofthe
Corporation.

(e) Payments by Mortgagees. Any Mortgagee may (i) pay taxes or other charges
that sre in default and’that may or have become a lien upon the Commuiity Area or any part
thereof and (ii) pay overdue premiums on hazard insurance policies or secure new hazard
insurance coverage for the Community Area in case of a lapse of a policy. A Morigagee
msking such payments shall be entitled to immediate reimbursement from the Carporation,

19.  Amendments.

(@ Generally. This Declaratiort may be amended at any time by an instrument
signed by (i) the appropriate officers of the Corporation acting pursuant to the authority
granted by not less than two-thirds (2/3) of the votes of the Class A members cast at a
meeting duly catled for the purpose of amending this Declaration and, to the extent required
herein (ii) Declarant,
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(b) By Declarant. Dcclarant hereby roserves the right unilaterally to amend and
revise the standards, covenanis and restrictions contained i this Declaration during the period
prior to December 31, 2010. Such amendments shall be in writing, executed by Declarant,
and recorded withthe Recorder of Hamilton County, Indiana, No suchamendment, however,
shall restrict or diminish the rights or increase or expand the obligations of Owners with
respect to Lots conveyed to such Owners prior to-the amendment or adversely affect the
rights and interests of Mortgagees holding first mortgages on Residences at the time of such
amendment. Declarant shall give notice in writing to such Owners and Morigagees of any
amendments. Except to the cxtent authorized herein, Declarant shall not have the right at any
time by amendment of this Declaration to grant or establish any casement through, across or
over any Lot which Declarant has previously conveyed without the consent of the Owner of
such Lot. ) )

(c)  Effective Date. Any amendment shall become effective upon its recordation
in the Office of the Recorder of Hamilton County, Indiana.

20. Interpretation. The aforesaid titles preceding the various paragraphs and
subparagraphs of this Declaration are for convenicnce of reference only, and none of them shall be
used as an aid to the construction of any provision of this Declaration. Wherever and whenever
applicable, the singular form of any word shall be taken to mean or apply to the plural, and the
mascutine form shall be taken 10 mean or apply to the feminine or to the neuter.

21, Duration.  The foregoing covenants and restrictions are for the mutual benefit and
protection of the present and future Owners, the Corporation, and Declarant, and shalt run with the
land and shall be binding on all parties and alt Persons claiming under them until January 1, 2020, at
which time said covenanis and restrictions shall be automatically extended for successive periods of
ten (1 0) year, unless changes in whole or in part by vote of those Persons who are then the Owners
of a majority of the Lots in‘the Tract.

22.  Severability. Every one of the Restrictions is hereby declared to be independent of]
and severable from, the rest of the Restrictions and of and from every other one of the Restrictions,
and of and from cvery combination of the Restrictions. Therefore, if any of the Restrictions shall be
held to be invalid or to be unenforceable, or to lack the quality of running with the land, that holding
shall be without effect upon the validity, enforceability or "running" quality of any other one of the
Restrictlons.

23 NouLiability of Declarani. Declarant shall not have any liability to an Owner or to
any other Person with respect to drainage on, over or under a Lot. Such drainage shall be the
responsibility of the Owner of the Lot upon which a Residence is constructed and of the builder of
such Residence and an Owner, by an acceptance of a deed to a Lot, shali be deemed to have agreed
to indemnify and hold Declarant free and harmless from and against any and all liability arising from,
related to, or in connection with drainage on, over and under the Lot described in such deed.
Declarant shall have no duties, obligations or liabilities hereunder except such as are expressly
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assumed by Declarant, and no duty of, or warranty by, Declarant shall be implied by or inferred from
any term or provision of this Declaration.

24.  Responsibility of Qwners.  Each Owner will preserve and maintain the part of the
Buffer Yard and Drainage Eascment located on such Owner's Lot. Consistent with the purpose of
such area 10 provide a natural buffer between adjacent real estate and 1o facilitate storm water
drainage.

25.  Declaration of Streets. The part of the Plat designated as streets, if not heretofore
dedicated, are herehy dedicaled to the City of Carme), Indiana, as public rights-of-way.

IN TESTIMONY WHERFEOIF, Declarant has executéd this Declaration as of the date set forth
above.
Ashbury Park, L.P.,
an Indiana Limited Partnership,

By: Pittman Partners, Inc.,
General Partner
)
) fgé
By:..)i}.{

Steve A. Pittman, President

STATE OF INDIANA )
) §8:
COUNTY OF HAMILTON )
Before me, the undersigned, a Notary Public in and for said County and State, personally

appeared Steve A. Pittman, President of Pittman Partners Inc., the Generil Partner of Declarant, who
acknowledged the execution of the foregoing Declaration of Covenants and Restrictions.

WITNESS my hand and Notarial Seal this_3_/_ day of P e Lrr= 1999

— PR . 4 v /-
My Commission Expires:_/,, L 2o ream é‘ (1t oo
7 e 1 kN
i Notary PAblic, State of indiana

County of Residence: Ka.e,m'[/c'/’ Printed Name_Nz 2. A4 76179"/71&';

This Instrument Preparcd By:
James J. Nelson

Nelson & Frankenberger
3021 East 98th Street

Suite 220

Indianapolis, Indiana 46280
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@.i), Yt AMENDMENTS TO THE

DECLARATION OF COVENANTS AND RESTRICTIONS
OF ASHBURY PARK -
These Amendments to the Declaration of Covenants and Restrictions of Ashbury Park

were executed this 16® day of October, 2007, by the Ashbury Park Homeowners Association,
Inc. (“Declarant™). .

WITNESSETH:

WHEREAS, the Ashbury Park subdivision was established by a certain “Declaration of
Covenants and Restrictions” which was recorded on February 7, 2000 as Instrument No.
200000006021 in the Office of the Recorder of Hamilton County, Indiana. Said Declaration
together with all amendments and/or supplements thereto are hereafter referred to as'the
“Declaration”; and )

WHEREAS, Plats filed with the Office of the Recorder of Hamilton County, Indiana
established eighty-four (84) Lots numbered one (1) through eighty-four (84) and'Common Areas
comprising the Ashbury Park subdivision; and

WHEREAS, the original Declaration established the residential community with public
streets, two (2) detention lakes, and private open spaces and landscaped areas for the benefit of
such residential community known as Ashbury Park, which community was developed
substantially in accordance with the site development plans approved by the Carmel City Plan
Commission under Docket Numbers 73-99SP and 74-99SP; and

WHEREAS, the original Developer of Ashbury Park desired to provide for the
preservation and enhancement of the property values, amenities and opportunities in Ashbury
Park and for the maintenance of the subdivision and the improvements thereon, and to this end -
desired to subject the subdivision to the covenants, restrictions, easements, charges and liens
hereinafter set forth, each of which is for the benefit of the Lots and lands in the subdivision and
the future owners thereof; and

WHEREAS, the original Developer deemed it desirable, for the efficient preservation of
the values and amenities in Ashbury Park, to create an agency to which would be delegated and
assigned the powers of owning, maintaining and administering the Community Area, -
administering and enforcing the Restrictions, collecting and disbursing the Assessments and
charges hereinafter created, promoting the recreation, health, safety and welfare of the Owners of
Lotsin Ashbury Park and perfon'mng the duties and obligations required under this Declaration;
and

WHEREAS, the original Developer caused to be incorporated under the laws of the State
of Indiana, a non- proﬁt corporation known as Ashbury Park Homeowners Assocxatlon Inc., for
the purpose of exercising such functlons, and
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. October 16, 2007

WHEREAS, under the terms of the Declaration, the Real Estate was, is and shall be held,
conveyed, hypothecated or encumbered, leased, rented, used, occupied and improved subject 1o
the provisions, agreements, conditions, covenants, restrictions, easements, assessments, charges

and liens set forth in the Declaration. All of the above were and are declared to be in furtherance -

of a plan for the preservation and enhancement of the Real Estate, and were and are established
and are agreed-upon for the purpose of enhancing and protecting the valie, desirability and
attractiveness of the subdivision as a whole and of each of Residences, Lots and lands situated
therein, The Restrictions shall run with the Jand and shall be binding upon all parties having or
acqmnng any right, title or interest in the subdivision, and upon their heirs, successors and
assigns; and

WHEREAS, (unless otherwise indicated herein) the definitions and terms in these
Amendments to the Declaration shall have the same meaning as in the original Declaration.
Reference is specifically made to Article I of the Amended Declaration containing definitions of
terms; and .

WHEREAS, the “Class B” Member has resigned from the Cdrporation; and

WHEREAS, the Annual Meeting of the Ashbury Park Homeowners Association, Inc.
was held on October. 16, 2007; and

WHEREAS, one of the purposes of the Annual Meeting (as stated in the notice for the
meeting) was for the Association’s Members to vote upon the approval of the Amended and
Restated Declaration of Covenants and Restrictions of Ashbury Park, dated 8/17/2007; and

WHEREAS, the Owners holding 74 votes were in attendance at the October 16, 2007
Annual Meeting, thus constituting a quorum (60% of the total number of votes entitled to be cast
(111); By-Laws Article I, Sectlon 3); and

WHEREAS, the Owners holding 86 votes who were in attendance or voted by absentee
ballot at the October 16, 2007 Annual Meeting, voted in favor of adopting the Amended and
Restated Declaration of Covenants and Restrictions of Ashbury Park, dated 8/17/2007; and * -

WHEREAS' these 86 Owners constitute more than two-thirds (2/3) of the 96 votes cast
in person or by absentee ballot concerning this Amendment (Section 19 Paragraph (a) of the
original Declaration of Covenants).

NOW, THEREFORE, the Declaration which is applicable to all Owners and residents
within Ashbury Park is amended and restated as follows:
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October 16, 2007 . - .

AMENDED AND RESTATED :
DECLARATION OF COVENANTS AND RESTRICTIONS
OF ASHBURY PARK

ARTICLE X
DEFINITIONS

The following terms, as used in this Declaration, unless the context clearly requires otherwise,
shall mean the following:

HAMILTON,IN
Document: RES AMD 2010.9560

“APHOA” means the Ashbury Park Homeowners Association, Inc.

“drchitectural Review Board” means that entity established pursuant to this Dec]&aﬁon
and appointed by the Board of Directors for the purposes stated herein.

“Articles” means the Articles of Incorporation of the Ashbury Park Homeowners
Association, Inc, as amended from time to time.

“Ashbury Park” means the name by which the subdivision is known.

“Assessments " means all sums lawfully assessed against the Members of the APHOA or
as declared by this Declaration, any Supplemental Declaration, the Articles or the By-
Laws.

“Board of Direciors” means the governing body of the APHOA elected by the Members
in accordance with the By-Laws.

“Buffer Yard and Drainage Easement” meaus the part of Loi(s) so demgnatcd as Buffer
Yard and Drainage Easement or BY/DE

“Builder” means a person or entity engaged in the organized construction of a Residence
onalot.

“Building Setback Lines or B.S.L." are established on the Plat between which lines and
the nearest street right-of-way, no structure may be erected.

“By-Laws " means the Code of By-Laws of the APHOA, as amended from time to time.

“Common Area” means: (1) those portions of the property, including improvements
thereto, facilities and personal property owned, to-be-owned, leased or to-be-leased by
the APHOA from time to time for the common use, benefit and enjoyment of the Owners
(as hereinafter defined), and (2) iterns (if any) deemed Common Area for maintenance
purposes only. Unless expressly stated to the contrary, the term Common Area is used
herein (whether or not so expressed) shall include all portions of the Property designated
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on the Plat (as hereafter defined) as a “Block”, “Conimon Area”, or “C.A.”. The
Common Area is restricted from further development and shall be preserved as open
space.

“Community Area” means:
(1) the Drainage System,
(i) the area designated on the Plat as Common Area,
(iii) the Entry Ways, :
(iv) any utility service lines or facilities not maintained by a public utility
company or governmental agency that are located on, over or below or through
more than one Section,
(v) any areas of land (&) shown on any Plat, or (b)-descnbed in any recorded

instrument prepared by Declarant or its agents, or (¢) conveyed to or acquired by

the APHOA, together with all improvements thereto, that are intended to be
devoted to the use or enjoyment of some, but not necessarily all, of the Owners of
Lots; and

(vi) street lights and street signs.

“Corporation” means Ashbury Park Homeowners Association, Inc., an Indiana non-
profit corporation, its successors and assigns.

“Declarant” means the APHOA, its successors and assigns to its interest in the
subdivision.

“Development Area” means the land that comprises the Ashbury Park subdivision
(sometimes referred to herein as Tract).

“Drainage Board” means the Hamilton County Drainage Board, its successors or
assigns.

“Drainage System” means the open drainage ditches and swales, the subsurface drainage
tiles, pipes and structures, the dry and wet retention and/or detention ponds, and the other
structures, fixtures, properties, equipment and facilities located in the Tract and designed
for the purpose of controlling, retaining or expediting the drainage of surface and
subsurface waters from over and across the Tract including but not limited to those
shown or referred to on a Plat, all or part of which may be established as legal drains
subject to the jurisdiction of the Drainage Board.

“Entry Ways " means the structures constructed as an entrance to Ashbury Park or a part
thereof (exclusive of the street pavement, curbs and drainage structures aud tiles).

“Facilities” means the Common Area and all improvements thereto (including
landscaping) and all property owned by the APHOA.
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“General Plan of Development” means that plan prepa.red Dby the developer and
approved, if necessary, by appropriate public agencies that outlined the total scheme of -
development and general uses of land in the Development Area., as such may be amended
from time to time.

.“Lot” means a platted lot as shown on a Plat.

“Lot Development Plan” means

@ a site plan prepared by a licensed engineer or architect,

(i)  foundation plan and proposed finished floor elevations,

(iii) building plans, including elevation and floor plans,

(iv)  material plans and specifications,

(v)  landscaping plan, and

(vi)  all other data or information that the Architectural Review Board may
request with respect to the improvement or alteration of a Lot (including
but not limited to the landscaping thereof) or the construction or
alterations of a Residence or other structure or improvement thereon.

“Maintenance Costs” means all of the costs necessary to keep the facilities to which the
term applies operational and in good condition, including but not limited to the cost of all
upkeep, maintenance, repair, replacement of all or any part of any such facility, payment
of all insurance with respect thereto, all taxes imposed on the facility and on the
underlying land, leasehold, easement or right-of-way, and any other expense related to
the continuous maintenance, operation or improvement of the facility, and all expenses
related to the performance of the duties of the APHOA under this Declaration.

“Member” means a member of the APHOA. The Owner(s) of a Lot is a member.

“Non-Access Easement” means the area designated on a Plat as an Easement, but over
which vehicles are prohibited from traveling.

Owner” means a Person who at the time has or is acquiring any interest in a Lot except a
Person who has or is acqmn.ng such an interest merely as security for the performance of

an obhgatlon

“Person” means an individual, firm, corporation, partnership, association, trust or other
legal entity, or any combination thereof. .

“Plat” means a final secondary plat of a portion of the Development Areavrecorded in the
Office of the Recorder of Hamilton County, Indiana.

“Register of Regulations” means the document containing rules, regulations, policieé,
and procedures adopted by the Board of Directors, as may from time to time be amended.
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“Reserve for Replacements " means a fund established and maintained by the APHOA to
meet the cost of periodic maintenance, repairs, renewal and replacement of the
Community Area.

“Residence” means any structure intended exclusively for occupancy by a single fa.ml]y,
including its private garage.

“Restrictions ” means the covenants, conditions, easements, charges, liens, restrictions,
rules and regulations and all other provisions set forth in this Declaration, all applicable
Supplemental Declarations, and the Register of Regulations, as the same may from time
to time be amended.-

“Section” means a portion of the Tract. The Developer estabhshed three (3) sectlons for
purposes of building the subdivision.
® Section 1 consists-of Lots along Ashbury Dnve and Lots 22-35 along
Edison Way. :
(i) Section 2 consists of the Lots along Allenhurst Circle and Belford Court,
~and Lots 36-41 and 66-71 along Edison Way.
(1))  Section 3 consists of the land through which the pipeline runs. No
. construction is permitted on Section 3.

“Supplemental Declaration” méans any Plat or supplementary declaration of covenants,
conditions or restrictions that may be recorded and which extends the provisions of this

Declaration to a Section and contains such complementary or supplementary provisions
for such Section as are required or permitted by this Declaration.

“Tract” means the real estate that comprises the Ashbury Park subdivision.

“Zoning Authority” with respect to any action means the Director of the Department of
Community Services of the City of Carmel or (where he lacks the capacity to take action
or fails to take such action) the governmental body or bodies (administrative or judicial)
in which authority is vested under applicable law to hear appea.ls from the Department, or
review the Director’s action or failure to act.

“Zoning Ordinance” means The Zoning Ordinance of City of Carmel/Clay Township,
Indiana as amended.

ARTICLE IT
DECLARATION

Declarant hereby expressly declares that the subdivision shall be subject to these

Restrictions. The Owner of any Lot subject to these Restrictions, by acceptance of a deed
conveying title thereto, or the execution of a contract for the purchase thereof, or by the act of
occupancy of any Lot shall accept such deed and execute such contract subject to each
Restriction and agreement herein contained. By acceptance of such deed or execution of such
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contract, each Owner acknowledges the rights and powers of the APHOA with respect to these
Restrictions and agrees to keep, observe, comply with and perform such Restrictions and
agreement. : ‘

ARTICLE II
DRAINAGE SYSTEM

The Drainage System has been constructed for the purpose of controlling drainage within
and adjacent to the subdivision. The APHOA shall maintain the Drainage System to the extent
not maintained by the Drainage Board and the Maintenance Costs thereof shall be assessed
against all Lots subject to assessment serviced by that part of the Drainage System with respect
to which Maintenance Costs are incurred. Each Owner shall be individually liable for the cost of
maintenance of any drainage system located entirely upon his Lot which is devoted exclusively
to drainage of his Lot and is not maintained by the Drainage Board.

ARTICLEIV :
MAINTENANCE OF ENTRY WAYS AND COMMUNITY AREA

The APHOA shall maintain the Entry Ways and the Community Area, and all :
improvements and plantings thereon, and the Maintenance Costs thereof shall be assessed as a
General Assessment against all Lots subject to assessment. Grass, trees, shrubs and other
plantings located on an Entry Way or within the Community Area shall be kept neatly cut,
cultivated or trimmed as reasonably required to maintain an attractive entrance to Ashbury Park
or a part thereof or a planting area within Ashbury Park. All entrance signs located on an Entry
Way shall be maintained at all times in good and sightly condition appropriate to a first-class
residential subdivision,

ARTICLEV
CONSTRUCTION OF RESIDENCES

~A. LAND USE. Lots may be used only for residential purposes and only one
Residence may be constructed thereon.

’ 1. No portion of any Lot may be sold or subdivided such that there will be a
greater number of Residences in Ashbury Park than depicted on the Plats.
2. Notwithstanding any provision in the applicable zoning ordinance to the
contrary, no Lot may be used for any “Special Use™ that is not clearly incidental
-and necessary to single family dwellings.
3. No home occupation shall be conducted or maintained on any Lot other than
one which does not constitute a “Special Use” and is incidental to a business,
profession or occupation of the Owner or occupant of such Lot and which is
generally or regularly conducted at another location which is away from such Lot.
4. No signs of any nature, kind or description shall be erected, placed, or

- permitted to remain on any Lot advertising a permitted home occupation.
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B. SIZE OF RESIDENCE. No residence may be constructed on any lot unless such
Residence, exclusive of open porches, attached garages and basements, shall have the
minimum square footage of 1700 square feet.

C. DESIGN AND BUILDING MATERIALS. Each residence shall have not less than
7/12 roof pitch front to back, and a 12/12 roof pitch side to side. Exterior materials shall
be brick (on all or a part of not less than 3 sides of the residence), and wood, concrete
composite, or similar siding.

D. TEMPORARY STR UCT URES. No trailer, shack tent, board, bascment garage or
other outbuilding may be located on the Tract.

E. BUILDING LOCATION. No building may be erected between the bulld.mg line
shown on a Plat and the front Lot line.

F. DRIVE WA ¥S. Al driveways shall be constructed of concrete or such other material
as shall be approved by the APHOA Board of Directors, and shall be maintained free of
debris.

G. LIGHTS. Each Owner shall maintain the coach lights at his garage entrance to
ensure uniform illumination on each Lot. The coach lights shall be equipped with a
photo electric cell or similar device to ensure automatic illumination from dusk to dawn
each day.

H. STORAGE TANKS. No gas or oil storage tanks shall be located on the Tract.

I CONSTRUCTION AND LANDSCAPING. All construction upon, landscaping of
and other improvements to a Lot shall be completed strictly in accordance with the Lot
Development Plan approved by the Architectural Review Board.-

1. All landscaping specified on the landscaping plan approved by the
Architectural Review Board shall be installed on the Lot strictly in accordance
with such approved plan within thirty (30) days following substantial completion
of the Residence unless the Architectural Review Board agrees to a later
landscaping complétion date.

2. Unless a delay is caused by strikes, war, court injunction or acts of God, the
Owner of any Lot which on the date of purchase from the Developer is not
improved with a Residence shall commence construction of a Residence upon the
Lot within 180 days from the date the Owner acquired title thereto and shall
complete construction of such Residence within two hundred seventy (270) days
afier the date of commencement of the building process.

3. Upon the failure of the foregoing to occur, the APHOA may:
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a. obtain injunctive relief to force the Owner to proceed with construction of
any Residence, a Lot Development Plan for which has beeri approved by the
Architectural Rev:ew Board upon application by such Owner.

b. pursue other remedles at law or in equity as may be available to the ‘
APHOA.

4., The failure of the Owner of a Lot to apply for approval of, or receive approval
from, the Architectural Review Board of a Lot Development Plan shall not relieve
such Owner from his obligation to commence and complete construction of a
Residence upon the lot within the time periods specified herein.

5. For the purposes of this Article V, construction of a residence will be deemed
“completed” when the exterior of the Residence (including but not limited to the

foundation, walls, roof, windows, entry doors, gutters, downspouts, exterior trim,
paved driveway and landscaping) has been completed in conformity with the Lot
Development Plan.

J. MAILBOXES. All mailboxes shall be uniform and shall be of a type, color and
manufacturer approved by the Architectural Review Board. Such mailboxes shall be
installed upon posts approved as to type, size and location by the Architectural Review
Board. No permanent attachments shall be permitted to the mailbox or post. The Owner
of each mailbox shall maintain it to compliment the neighborhood; if the mailbox is
damaged or destroyed, the Owner shall promptly repair or replace it.

K. SEPTIC SYSTEMS. No septic tank, absorption field or any other on-site sewage
disposal system (other than a lateral main connected to a sanitary sewerage collection
sysiem operated by the Clay Township Regional Waste District or a successor public
agency or public utility) shall be installed or maintained on any Lot.

L. WATER SYSTEMS. No private or semi-private water supply system may be located
upon any lot which is not in compliance with regulations or procedures adopted or
established by the Indiana State Board of Health, or other civil authority having
jurisdiction. To the extent that domestic water service is available from a water line
located within 200 feet of the Lot line maintainied by a public or private utility company,
each Owner shall connect to such water line to provide water for domestic use on the Lot
and shall pay all connection, availability or other charges lawfully established with
respect to connections thereto.

M. DRAINAGE. Inthe event storm water drainage from any Lot or Lots flows across
another Lot, provision shall be made by the Owner of such Lot to permit such drainage to
continue, without restriction or reduction, across the downstream Lot and into the natural
drainage channel or course, although no specific drainage easement for such flow of
water is provided on the Plat.
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1. To the extent not maintained by the Drainage Board, the “Drainage
Easements” reserved as drainage swales shall be maintained by the Owner of the

* Lot upon which such easements are located such that water from any adjacent Lot
shall have adequate drainage along such swale.

2. Lots within Ashbury Park may be included in a legal drain established by the
Drainage Board. In such event, each Lot in Ashbury Park will be subject to
assessment by the Drainage Board for the cost of maintenance of the portion of
the Drainage System and/or the Lakes included in such legal drain, which

. assessment will be a lien against the Lot._

3, The elevation of a Lot shall not be changed so as to affect materially the
surface elevation or grade of surrounding Lots. .

4. Perimeter foundation drains, sump pump drains and downspouts shall not be
outletted into streets or street rights-of-way. These drains shall be connected into
a subsurface drainage tile. ’

5. Each Owner shall maintain the subsurface drains and tiles located on his Lot
and shall be liable for the cost of all repairs thereto or replacements thereof.

ARTICLE VI
MAINTENANCE OF LOTS

A. VEHICLE PARKING. No camper, motor home, truck, trailer, boat, motorcycle,
bus, commercial vehicle of any kind, or disabled vehicle shall be parked in the
subdivision in excess of forty-eight (48) consecutive hours.

B. SIGNS. No sign of any kind shall be displayed to the public view on any Lot except
that one sign of not more than four (4) square feet may be displayed at any time for the
purpose of advertising the property for sale/rent. Open House signs must be removed
immediately after the event. Any other sign must be approved by the Architectural
Review Board. :

C. FENCING. No fence, wall, screening device, hedge or shrub planting higher than
twenty-four (24) inches shall be permitted between the front property line and the front
building set-back line except where such planting is located on a Landscape Easement or
is part of Residence landscaping and the prime root thereof is within four (4) feet of the
Residence. ' C
1. Trees shall not be deemed “shrubs” unless planted in such a manner as to
constitute a “hedge.” }
2. No chain link or wood fence shall be erected upon a Lot. Fences shall be made
of black rod-iron and no higher than 4-feet, unless approved by the Architectural
Review Board.
3. No fence shall be erected or maintained on or within any Landscape Easement.
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4. Inno event may any fence be erected or maintained on any Lot without the
prior approval of the Architectural Review Board. The Architectural Review
Board may establish design standards for fences and further restrictions with
respect to fencing, including limitations on (or prohibition of) the installation of
fences in the rear yard of a Lot and along the bank of any Lake.

5. All fences shall be kept in good repair.

.6. No fence, wall, bedge or shrub planting which obstructs sight lines at
elevations between two (2) and six (6) feet above the street shall be placed or
permitted to remain on any comer Lot within the triangular area formed by the
street property lines and a line connecting points 25 feet from the intersection of
said street lines, or in the case of a street line with the edge of a driveway
pavement. :
7. No tree shall be penmtted to remain within such distances of such intersections
unless the foliage line is maintained at sufficient height to prevent obstructions of
such sight lines. .

D. NUISANCES. No noxious or offensive activity shall be carried on upon any Lot nor
shall anything be done thereon which may be, or may become, an annoyance or nuisance
to the neighborhood. Barking dogs shall constitute a nuisance.

E. GARBAGE AND REFUSE DISPOSAL. No Lot shall be used or maintained asa -
dumping ground for trash. Rubbish, garbage or other waste shall be kept in sanitary
containers approved by the Architectural Review Board and out of public sight, except
for the evening prior to and the day of garbage pickup. All equipment for storage or
disposal of such materials shall be kept clean and sanitary.

F. ANIMALS. No animal, livestock or poultry of any kind shall be raised, bred or kept
on any Lot; except that dogs, cats or other houschold pets may be kept provided that they
are not kept, bred or maintained for commercial purpose.
1. The owners of such permitted pets shall confine them to their respective Lots
such that they will not be a nuisance.
2. Owners of dogs shall so control or confine them so as to avoid ba.rkmg which
will annoy or disturb adjoining Owners.
3. Owners of dogs shall pick up and dispose of their droppings.

G. OUTSIDE BURNING. No trash, leaves, or other materials shall be burned upon a
Lot.

H ANTENNA AND RECEIVERS. Only direct broadcast satellite (DBS) dish
antennas that are one meter (approximately 39™) or less in diameter may be installed.
Generally, no other types of antenna are allowed.

1. Ifinstalled, 2 DBS ﬂish antenna must be installed solely within the boundaries

of the Owner’s Lot and located on the rear of the Owner’s Residence unless the
Architectural Review Board approves a variance.
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2. If acceptable quality signals can be received by placmg the antenna inside a
"home without unreasonable delay or unreasonable cost increase, then outdoor
installation is prothlted . .

3. Such installed antenna shall be located ina place shielded from view from the
street or from other homes, to the maximum extent possible; provided that nothing
in this Restriction requires installation in an area where an acceptable quality
signal cannot be réceived.

I EXTERIOR MODIFICATIONS. Any new exterior structure (e.g.; flag pole, bird

HAMILTON,IN
Document: RES AMD 2010.9560

house, screening device) or planting (e.g., trees, shrubs) over 24-inches-high requires
approval by the Architectural Review Board.

J. EXTERIOR LIGHTS. No exterior lights shall be erected or maintained between the

building line and rear lot line so as to shine or reflect directly upon another Lot.

K. ELECTRIC BUG KILLERS. Electric bug killers, “zappers™ and other similar

" devices shall not be installed at a location or locations which will result in the operation

thereof becoming a nuisance or annoyance to other Owners and shall only be operated
when outside activities require the use thereof and not continuously.

L. EQUIPMENT. No playground equipment or basketball goals shall be placed or
maintained on any Lot.

M. GARAGE DOORS. Al garage doors shall remain fully lowéred and élosed except
when in use for ingress and egress to the garage.

N, PERIODIC WATERING OF LAWNS. Bach Owner shall water the lawn area of
the Lot on a regular basis sufficient to maintain a lush green yard. If an Owner fails to
comply with this restriction, the Architectural Review Board shall have the right to water
the lawn at the expense of the Owner thereof and the Architectural Review Board shall
have a lien against the watered Lot for the expense thereof.

ARTICLE VI
ASHBURY PARK HOMEOWNERS ASSOCIATION, INC. (APHOA)

A MEMBERSHIP Each Owner sha.ll automatically be a member and shall enjoy the

privileges and be bound by the obligations contained in the Articles and By-Laws. Ka
person would realize upon his security and become an Owner, he shall then be subject to.
all the requirements and limitations imposed by this Declaration on other Owners,
including those provisions with. respect to the payment of Assessments.

B. POWERS. The APHOA shall have such powers as are set forth in this Declaration
and in the Articles, together with all other powers that belong to it by law.
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C. VOTING AND OTHER RIGHTS OF MEMBERS. The votmg and other nghts of
members shall be as specified in the Articles and By-Laws of the APHOA.

D. ANNUAL BUDGET. By a majority vote of the Directors, the APHOA Board of
Directors shall adopt an annual budget for the subsequent fiscal year, which shall provide
for allocation of expenses in such a manner that the obligations unposed by the

Declaration and all Supplemental Declarations will be met.

E. RESERVE FOR REPLACEMENTS. The APHOA Board of Directors may
establish and maintain the Reserve for Replacements by the allocation and payment to
such reserve fund of an amount determined annually by the Board to be sufficient to meet
the cost of periodic maintenance, repairs, renewal and replacement of the Community
Area.
1. In determining the amount, the Board shall take into consideration the
expected useful life of the Community Area, projected increases in the cost of
materials and labor, interest to be earned by such fund, and the advice of such
consultants as the Board may employ.

2. The Reserve for Replacements shall be deposited in-a special account with a
lending institution (the accounts of which are insured by an agency of the United
States of America) or may, in the discretion of the Board, be invested in
obligations of, or fully guaranteed as to principal by, the United States of
America.

F, LIMITATIONS ON ACTION BY THE CORPORATION. Unless two-thirds (2/3)
of the Members have given their prior written approval, the APHOA, the Board of
Directors and the Owners may not:

1. By act or omission seek to abandon, partition, subdivide, encumber, sell or
transfer the Community Area (except as authorized by Article X, Section D).
However, the granting of easements for public utilities or other public purposes
consistent with the intended use of the Community Area shall not be deemed a
transfer for the purposes of this clause. '

2. Fail to maintain fire and extended coverage on insurable Community Area in
an amount at least one hundred percent (100%) of the insurable value (based on
current replacement cost).

3. Use hazard insurance proceeds for losses to any Community Area for other
than the repair, replacement or reconsttuction of the Community Area.

4. Change the method of determining the obligations, assessments, dues or other
charges that may be levied against the Owner of a Residence.
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5. By act or omission change, waive or abandon any scheme of regulations or
their enforcement pertaining to the architectural design or the exterior appearance
of Residences, or the mainienance and upkeep of the Community Area.

6. Fail to maintain the Reserve for Replacements in-the amount required by this
Declaration. .

ARTICLE VIII
ASSESSMENTS

Each Owner of any Lot, by acceptance of a deed to the Lot, agrees to pay to the APHOA

the following: (a) General Assessment; (b) Lot Maintenance Assessment; (c) Architectural
Control Assessment; and/or (d) Special Assessments.

HAMILTON,IN
Document: RES AMD 2010.9560

A. GENERAL ASSESSMENT

1. Purpose of Assessment. The General Assessment lev1ed by the APHOA shall
be used exclusively to promote the recreation, health, safety, and welfare of the
Owners of Lots, for the improvement, maintenance and operation of the
Community Area and Lots, and for the performance of the duties and
responsibilities of the APHOA established by this Declaration.

2. Basis of Assessment. Each Lot shall be assessed af a uniform rate.

3. Change in Basis. The basis of assessment may be changed with the assent of
sixty percent (60%) of the Members who are voling in person, by proxy, or by
absentee ballot at a mecting of such Members duly called for this purpose.

4. Method of Assessment. By a vote of a majority of the Directors, the Board of
Directors shall, on the basis specified in Article VII, Section D, fix the General
Assessment for each assessment year of the APHOA at an amount sufficient to
meet the obligations imposed by this Declaration upon the APHOA. The Board

~ of Directors shall establish the date(s) the General Assessment (and Lot

Maintenance Assessment) shall become due, and the manner in which it shall be
paid.

5. Date of Commencement. The General Assessment (and Lot Maintenance
Assessment) shall commence on the first day of the quarter following conveyance
of a Lot to a new Owner.

B. LOT MAINTENANCE ASSESSMENT. The Lot Maintenance Assessment is
collected as part of the General Assessment. The amount is determined by the cost
specifically for the maintenance (e.g., mowing, snow removal) of the Lots.
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1. Purpose of Assessment. The Lot Maintenance Assessment levied by the
APHOA shall be used exclusively to perform the maintenance service for Lots
one (1) through elghty-four (84) inclusive as prov1ded forin Artlc]e XI of this
Decla.ratxon

2. Basis for Assessment. Each Lot shall be assessed at a uniform rate.

3. Change in Basis. The basis of assessment may be changed with the assent of
sixty percent (60%) of the Members who are voting in pérson, by proxy, or by
absentee ballot at a meeting of such-Members duly called for this purpose.

C. ARCHITECTURAL CONTROL ASSESSMENT. The Corporation may levy an
Architectural Control Assessment to defray the costs of rcv1ewmg changes to a Lot
and/or Residence.

D.. SPECIAL ASSESSMENT. Tn addition to such other Special Assessments as may
be authorized herein, the Corporation may levy in any fiscal year a Special Assessment
applicable 1o that year and not more than the next four (4) succeeding fiscal years for the
purpose of defraying, in whole or in part, the cost of any construction, repair, or
replacement of a capital improvement upon the Community Area, including fixtures and
personal property relating thereto, provided that any such Assessment shall have the
assent of a majority of the votes of the Members whose Lots are subject to assessment
with respect to the capital improvement who are voting in person, by proxy, or by
absentee ballot at a meeting of such members duly called for this purpose.

E. EFFECT OF NONPAYMENT OF ASSESSMENTS: REMEDIES OF THE
CORPORATION. Each Owner shall be personally liable for the payment of all
Assessments levied by the APHOA Board of Directors. Where the Owner constitutes
more than one (1) person, the liability of such persons shall be joint and several.

1. Upon the failure of an Owner to make payments of any Assessment within
thirty (30) days after such is due, the Board of Directors, in its discretion, may:
a. Impose a uniform late charge, which will be considered an addition o the.
Assessment. The uniform late charge shall be in an amount determined by the
Board of up to twenty-five percent (25%) of the amount of the Assessment.

b. Accelerate the entire balance of any unpaid Assessment for the remainder
of the fiscal year or years, and declare the same immediately.due and payable,
notwithstanding any other provisions hereof to the contrary.

c. Impose collection costs, if any, which the Association incurs from a
Property Manager or Managing Agent for the processing of delinquent
accounts.

d. Suspend the Owner’s right to vote as provided in this Declaration.

2. If any Owner shall fail, refuse or neglect to make any payment of any
Asscessment, the lien for such Assessment on the Owner’s Lot may be
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foreclosed by the Board of Directors for and on beha.lf of the APHOA: as.
.provided by law.

3, No Owner may waive or otherwise escape. liability for the Assessment
provided for herein by non-use of the Community Area or abandonment of his
Lot.

G. SUBORDINATION OF THE LIEN TO MORTGAGES. The lien of the
Assessments provided for herein against a Lot shall be subordinate {o the lien of any
recorded first mortgage covering such Lot and to any valid tax or special assessment lien
on such Lot in favor of any governmental taxing or assessing authority.
1. The sale or transfer of any Lot pursuant to mortgage foreclosure or any
proceeding in lieu thereof shall, howcver extmgulsh the lien of such
- Assessment.
2. The extinguishment of such hen shall not relieve the pnor Owner from
personal liability for the incurred Assessment lien.
3. No sale or transfer shall relieve such Lot frorn liability for any Assessments
thereafter becoming due or from the lien thereof.

H. CERTIFICATES. The APHOA shall, upon demand by an Owner, at any time,
furnish a certificate in writing for the subsequent fiscal year, which shall provide for
allocation of expenses in such a manner that the obligations imposed by the Declaration
and all Supplemental Declarations will be met.

ARTICLE IX
- ARCHITECTURAL CONTROL

An Architectural Review Board consisting of three (3) or more persons as provided in the

By-Laws shall be appointed by.the APHOA Board of Directors.

HAMILTON,IN
Document: RES AMD 2010.9560

A. PURPOSE. The Architectural Review Board shall regulate the external design,
appearance, use, location and maintenance of the Tract and of improvements thercon in
such manner as to preserve and enhance values and to maintain a harmonious relationship
among structures, improvements and the natural vegetation and topography.

B. CONDITIONS. Except as otherwise expressly provided in this Declaration, no
improvements, alterations, repairs, change of colors, excavations, changes in grade,
planting or other work that in any way alters any Lot or the exterior of the Residence
located thereon shall be made or done without the prior approval of a Lot Development
Plan by the Architectural Review Board.

1. Prior (o the commencement by any Owner of construction, erection or

alteration of any Residence, building, fence, wall, swimming pool, tennis
court, patio, or other structure on a Lot, or any plantings on a Lot, a Lot
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Development Plan shall be submitted to the Architectural Review Board for
review and written approval. As used in this Article IX, “plantings” does not
include flowers, bushes, shrubs or other plants having a height of less than

~ twenty-four (24) inches.

. Such approval shall be in addition to, and not in lieu of; all approvals,

consents, permits and/or variances required by law from governmental
-authorities having jurisdiction over Ashbury Park, and no Owner shall
undertake any construction activity within Ashbury Park unless all legal
requirements have been satisfied.

. Each Owner shall complete all improvements to a Lot strictly in accordance

with the Lot Development Plan approved by the Architectural Review Board.

C. PROCEDURES. The Board of Directors may modify these procedures and may
make additional procedures as it may deem necessary to guide Owners as to the
requirements for proceeding with modifications te an Owner’s Lot or Residence.

1. An Owner who wishes to make modifications to his Lot or Residence must

submit one (1) copy of'a Lot Development Plan to the Architectural Review
Board. This copy shall be retained by the Architectural Review Board for its

© records.

. The Architectural Review Board shall inform the APHOA Board of Directors

of Lot Development Plans pending and the schedule for review and approval.

. The Architectural Review Board shall approve, disapprove, or request

additional information regarding a Lot Development Plan within thirty (30)
days after all required information is provided to the Architectural Review
Board. - : :

. In the event the Architectural Review Board fails to approve, modify or

disapprove in writing a Lot Development Plan within the thirty (30) days,
approval will be deemed to have been given.

. A decision of the Architectural Review Board may be appealed io the Board of

Directors which may reverse or modify such decision by a two-thirds (2/3)
vote of the Directors then serving. )

D. GUIDELINES AND STANDARDS. The Architectural Review Board shall have the
power to establish and modify from time to time such written architectural and
landscaping design guidelines and standards as it may deem appropriate to achieve the
purpose set forth in Article IX, Section A to the extent that such design guidelines and
standards are not in conflict with the specific provisions of this Declaration. Any such
guideline or standard may be appealed to the Board of Directors which may terminate or
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modify such guideline or standard by a two-thirds (2/3) vote of the Directors then

- serving.

E. APPLICATION OF GUIDELINES AND STANDARDS. The Architectural
Review Board shall apply the guidelines and standards (established pursuant to Article
IX, Section D) in a fair, uniform and reasonable manner consistent with the discretion
inherent in the design review process. - In disapproving any Lot Development Plan, the
Architectural Review Board shall furnish the applicant with specific reasons for such
disapproval and may suggest modifications in such plan which would render the plan
acceptable to the Architectural Review Board if resubmitted.

F. - DESIGN CONSULTANTS. The Axchitectural Review Board may utilize the
services of architectural, engineering and other Persons possessing design expertise and
experience in evaluating Lot Development Plans. No presumption of a conflict of
interest or impropriety shall be drawn or assumed by virtue.of the fact that any of such
consultants may, from time to time, represent Owners filing Lot Development Plans with
the Architectural Review Board.

G. EXERCISE OF DISCRETION. The APHOA intends that the members of the -
Architectural Review Board exercise discretion in the performance of their duties
consistent with the provisions of Article IX, Section E, and every Owner by the purchase
of a Lot shall be conclusively presumed to have consented to the exercise of discretion by
such members. In any judicial proceeding challenging a determination by the
Architectural Review Board and in any action initiated to enforce this Declaration in
which an abuse of discretion by the Architectural Review Board is raised as a defense,
abuse of discretion may be established only if a reasonable person, weighing the evidence
and drawing all inferences in favor of the Board, could only conclude that such
determination constituted an abuse of discretion.

H. LIABILITY OF THE ARCHITECTURAL REVIEW BOARD. Neither the
Architectural Review Board, the Board of Directors, the APHOA, nor any agent of any of
the foregoing shall be responsible in any way for defects in any plans, specifications or
other materials submitled to it, nor for any defects in any work done according thereto. -

ARTICLE X
COMMUNITY AREA

The Community Area shall be privately owned by the Ashbury Park Homeowners

A.. DENSITY OF USE. The APHOA expressly disclaims any warranties or
representations regarding the density of use of the Community Area or any facilities
located thereon. '
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* B. OBLIGATIONS OF THE APHOA. The APHOA, subject to the rights of the

Owners set forth in this Declaration, shall be responsible for the exclusive management
and control of the Community Area and all improvements thereon (including furnishings
and equipment related thereio), and shall keep the Commumty Area in good, clean,
attractive and samtary condition, order and repair.

C. EASEMENTS OF ENJOYMENT. No person shall have any nght or easement of
enjoyment in or to the Community Area except to the extent granted by, and subject to
the terms and provisions of; this Declaration or any Supplemental Declaration executed
by the APHOA. Such rights and easements as are thus granted shall be appurtenant to
and shall pass with the title to every Lot for whose benefit they are granted.

D. E’X TENT OF EASEMENTS. The meﬁents of enjoyment created hereby shall be
subject to the following:

1. The right of the APHOA to establish reasonablc rules for the use of the
Community Area.

2. The right of the APHOA to mortgage any or all of the Community Area and the
Facilities constructed therein for the purposes of improvements to, or repair of, the
Community Area or facilities constructed thereon. This right is pursuant to
approval of sixty percent (60%) of the votes of the Members voting in person, by
proxy, or by absentee ballot at a regular meetmg of the APHOA or a meeting duly
called for this purpose.

3. The right of the APHOA to dedicate or transfer all or any part of the Community
Area to any public agency, authority or utility. No such dedication or transfer
shall be effective unless an instrument has been recorded that is signed by the
appropriate officers of the APHOA acting pursuant to authority granted by sixty
percent (60%) of the votes of the Members agreeing to such dedication or transfer,
voting in person, by proxy, or by absentee ballot at a duly called meetmg of the
APHOA.

E. ADDITIONAL RIGHTS OF USE. The members of the family and the guests of
every Owner who has a right of enjoyment to the Community Area and Facilities also
have the right of enjoyment. This right is subject to such general regulations consistent
with the provisions of this Declaration (and all Supplemental Declarations as may be
established from time to time by the Corporation).

F. DAMAGE OR DESTRUCTION BY OWNER.
1. In the event the Community Area is damaged or destroyed by an Owner or any

of his guests, tenants, licensees, agents, or member of his family, such Owner
shall be responsible for repairing the damaged area.
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2. If the APHOA shall undertake the repair of the damaged area, the repair shall
be in a good and workmanlike manner, in conformance with the original plans
and specifications of the area involved or as the area may have been modified
or altered subsequently by the APHOA, in the discretion of the APHOA.

3. Anamount equal to the costs incurred to effect such repairs shall be assessed
against such Owner as a Special Assessment and shall constitute a lien upon the Lot of
said Owner.

ARTICLE X1
ADDITIONAL DUTIES AND RESPONSIBLITIES OF THE APHOA

A LA MVMAJNTENANCE The Association shall be responsible for the grass ‘
mowing and fertilization of the lawn of each Lot.

B. SNOW REMOVAL. While the City of Carmel should provide timely snow removal
for the streets, the APHOA may arrange and pay for private snow removal.

ARTICLE XII
EASEMENTS .

A. PLAT EASEMENTS. In addmon to such easements as are created elsewhere in
this Declaration and as may be created by the APHOA pursuant to written instruments
recorded in the Office of the Recorder of Hamilton County, Indiana, Lots are subject to a
variety of easements (either separately or in any combination thereof as shown on the
Plats), which are reserved for the use of the Owners, the APHOA, the Architectural
Review Board, public utility companies and governmental agencies as follows:

1. Drainage Easements (“DE”) are created to provide paths and courses for area
and local storm drainage, either overland or in adequate underground conduit, to serve
the needs of Ashbury Park and adjoining ground and/or public drainage systems.

a. It shall be the individual responsibility of each Owner to maintain the drainage

across his own Lot.

b. Under no circumstance shall said easement be blocked in any manner by the

construction or reconstruction or any improvement, nor shall any grading restrict,

in any manner, the waterflow.

c. Said areas are subject to consiruction or reconstruction to any extent necessary

to obtain adequate drainage, but neither the APHOA nor the Architectural

Review. Board shall have any duty to undertake any such construction or

reconstructlon Said easements are for the mutual use and benefit of the Owners.

2. Sewer Easements (“SE”) are created for the use of the local governmental
agency having jurisdiction over any storm and sanitary waste disposal system which may
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be designed to serve Ashbury Park for the purpose of installation and maintenance of
sewers that are part of said system.

3. Utility Easements (“UE") are created for the use of the APHOA and all public
utility companies, not including transportation companies, for the installation and
maintenance of mains, ducts, poles, lines and wires, as well as for all uses specified in
the case of sewer easements. '

4, 30’ Buffer Yards are created to provide a natural separation from adjacent real
estate. Following the initial planting, the 30° Buffer Yard shall be maintained in its then
natural state by the Owner of such Lot.

5. Non-Access Easements (“NAE”) are created to preciude vehicle access from
certain Lots to abutting rights-of-way, across the land subject to such easements.

6. The APHOA shall have a Blanket Eaéement upon, across, over and under each
Lot for the purposes of performing its Additional Duties (Article X1).

7. Owners shall have Easement of Enjoyment to the Community Area (see
Article X, Section E). )

All casements mentioned herein include the right of reasonable ingress and egress
for the exercise of other rights reserved. No structure, including fences, shall be built on
any drainage, sewer or utility easement if such structure would interfere with the
utilization of such easement for the purpose intended (or violate any applicable legal
requirement or the terms and conditions of any easement specifically granted to a person
who is not an Owner by ani instrument recorded in the Office of the Recorder of Hamilton
County), but a concrete or asphalt driveway necessary to provide access to a Lot from a
public street and a sidewalk shall not be deemed a “structure™ for the purpose of this
Restriction.

B. GENERAL EASEMENT. There is hereby created a blanket easement over, across,
through and under the Tract for ingress and egress, installation, replacement, repair and
maintenance of underground utility and service lines and systems, including but not
limited to water, sewer, gas, telephone, electricity, television, cable or communication
lines and systems.

1. By virtue of this easement it shall be expressly permissible for the providing
utility or service company to install and maintain facilities and equipment on the Tract
and to excavate for such purposes if such company restores the disturbed area as nearly
as is practicable to the condition to which it was found.

2. No sewers, electrical lines, water lines, or other utility service lines or facilities

for such utilities may be installed or relocated except as proposed and approved by the
Architectural Review Board. ) i

Page 21 of 25

Station Id :SOCV

Page 21 of 25 Printed on 11/27/2013 8:13:38 AM



Branch :LTO,User :LTN2

Comment:

October 16, 2007

3. Should any utility furnishing a service covered by the general easement herein
provided request a specific easement be separate recordable document, the APHOA shall
have the right to grant such easement on the Tract without conflicting with the terms
thereof: ’

This blanket easement shall in no way affect any other recorded easements on the
Tract and shall be limited to improvements as originally constructed, and shall not cover
any portion of a lot upon which a Residence has been constructed.

C. PUBLIC HEALTH AND SAFETY EASEMENTS. An casement is hereby created
for the benefit of, and granted to, all police, fire protection, ambulance, delivery vehicles,
and all similar persons to enter upon the Community Area in the performance of their

" duties. . :

D. DRAINAGE BOARD EASEMENTS. An easement is hereby created for the benefit
of, and granted to, the Drainage Board to enter the Tract and all Lots therein to the extent
necessary to exercise its rights with respect to'any legal drain constituting a part of the
Drainage System.

E. CROSSING UNDERGROUND EASEMENTS. Easements utilized for
underground service may be crossed by driveways, walkways, Lake Access Easements
and Community Area Access Easements provided prior arrangement is made with the
utility company furnishing service. Such casements as are actually utilized for
underground service shall be kept clear of all other improvements, including buildings,
patios or other pavings, other than crossings, driveways, walkways, Lake Access
Easements and Community Area Access Easements, and neither the APHOA nor any
utility company using the easements shall be liable for any damage done by either of
them or their assigns, agents, employees, or services to shrubbery, trees, flowers or other
improvements of the Owner located on the land covered by said easements. )

F. WATER RETENTION. The Owner of each Lot, by acceptance of 2 deed thereto,
consents to the temporary storage (retention) of storm water within the drainage
eascments (DE) on such Owner’s Lot.

G. STREE T LIGHTS. The owner of each Lot on which a street light is installed

consents 1o the placement of a street light on such Lot and agrees that the APHOA shall
have the right to enter upon the Lot for the purpose of maintaining the street light.

ARTICLE X1II.
- ENFORCEMENT

The APHOA or any Owner shall have the right to enforce (by proceeding at law or in

equity) all restrictions, conditions, covenants, reservations, liens and charges now or hereafter
imposed by the provisions of this Declaration and of any Supplemental Declaration.

HAMILTON,IN
Document; RES AMD 2010.9560
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A. LIABILITY FOR DAMAGE. The APHOA shall not be liable for damage of any
kind to any Person for failure either to abide by, enforce or carry out any of the
Restrictions.

B. DELAY IS NOT DEEMED A WAIVER. No delay or failure b'y the APHOA or by
any Person to enforce any of the Restrictions shall be deemed a waiver of the right to do
so thereafter.

C COST 'S OF ENFORCEMENT. In any action to enforce this Declaration, the Person
seeking enforcement shall be entitled to recover all costs of enforcement, including
attorney’s fees, if it substantially prevails in such action. .

ARTICLE X1V
AMENDMENTS

This Declaration may be amended at any time by an instrument signed by the appropriate
officers of the APHOA acting pursuant 1o the authority granted by not less than sixty percent
(60%) of the votes of the Members cast at a meeting duly called for the purpose of amending this
Declaration. Any amendment shall become effective upon its recordation in the Office of the
Recorder of Hamilton County, Indiana,

ARTICLEXV ..
INTERPRETATION

The aforesaid titles preceding the various paragraphs and subparagraphs of this
Declaration are for convenience of reference only, and none of them shall be used as an aid to
the construction of any provision of this Declaration. Wherever and whenever applicable, the
singular form of any word shall be taken to mean or apply to the plural, and the masculine form
shall be taken to mean or apply to the feminine or to the neuter.

ARTICLE XVI
DURATION

The foregoing covenants and restrictions are for the mutual benefit and protection of the -
present and future Owners, the Corporation, and Declarant, and shall run with the land and shall
be binding on all parties and all Persons claiming under them until January 1, 2020, at which
time said covenants and restrictions shall be automatically extended for successive periods of ten
(10) years, unless changes in whole or in part by vote of those Persons who are then the Owners
of a majority of the Lots in the Tract.

ARTICLE XVII
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. SEVERABILITY

Every one of the Restrictions is hereby declared to be independent of, and severable
from, the rest of the Restrictions and of and from every other one of the Restrictions, and of and
from every combination of the Restrictions. Therefore, if any of the Restrictions shall be held to
be invalid or to be unenforceable, or to lack the quality of running with the land, that holding
shall be without effect upon the validity, eniforceability-or “running” quality of any other one of )
the Restrictions. '

ARTICLE XVIII' .
NON-LIABILITY OF DECLARANT

The APHOA shall not have any liability to any Owner or to ariy other Person with respect
to drainage on, over or under a Lot. Such drainage shall be the responsibility of the Owner of the
Lot upon which a Residence is constructed and of the builder of such Residence. An Owner, by
an acceptance of a deed 1o a Lot, shall be deemed to have agreed to indemnify and hold the
APHOA free and harmless from and against any and all liability arising from, related to; or in
connection with drainage on, over and under the Lot described in such deed. The APHOA shall
have no duties, obligations or liabilities hereunder except such as are expressly assumed by the
APHOA, and no duty of, or warranty by, the APHOA shall be implied by or inferred from any
term or provision of this Declaration. .

ARTICLE XIX
RESPONSIBILITY OF OWNERS

Each Owner will preserve and maintain the part of the Buffer Yard and Drainage
Easement located on such Owner’s Lot, consistent with the purpose of such area to provide'a

natural buffer between adjacent real estate and to facilitate storm water drainage.

(Signature Page follows) -
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IN TESTIMONY WHEREOF, Declarant has executed this Declaration as of the date set
forth above for the Amendments 1o the Declaration of Covenants and Restrictions of Ashbury

Park.
Ashbury Park Homeowners Association, Ind.,-

An Indiana Limi;c{?mershj .
By: » wf‘ ﬁ%

Kurt Pafke v
President

STATE OF INDIANA )
. ) SS:
COUNTY OF HAMILTON )

_ Before me, the undérsigned, aNotary Public in and for said County and State, personally
appeared Kurt Paige who acknowledged the execution of the foregoing Declaration of Covenants
and Restrictions on behalf of such entity and by its authority for the purposes set forth therein.

WITNESS my hand and Notarial Seal this_oZ £_day of J7 .20 /0.

My Commission Expires: 4’ é ,20/ Q/ —
County of Residence: / 714/)7,' //OIL[ otary 7 /u%;%ﬂa / ¥ j"’ ':/5/ 5 ﬁ % @

Printed Na

D AN
/,///O/VC:...;..M \\;Q\\
7, COUNTY: o

iy g
fo oy Vo oy
Vo ataaars

"I affirm, under.the penaltics for per
taken reasonable care to redact gg}? rSyéct?aﬁtSI:::;ty ‘

numbe%uy& nless required by law.*
(name) Ve ,///. CZ ,44
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SECOND AMENDED AND RESTATED

DECLARATION OF COVENANTS AND RESTRICTIONS
OF ASHBURY PARK

This Amendment and restatement to the Declaration of Covenants and Restrictions of
Ashbury Park were executed this 18™ day of October, 2012, by the Ashbury Park Homeowners
Association, Inc. (“Declarant™).

WITNESSETH:

WHEREAS, the Ashbury Park subdivision was established by a certain “Declaration of
Covenants and Restrictions” which was recorded on February 7, 2000 as Instrument No.
200000006021, and subsequently amended and recorded on March 3, 2010 as Instrument No.
2010009560 in the Office of the Recorder of Hamilton County, Indiana; and

WHEREAS, said Declaration together with all amendments and/or supplements thereto
are hereafter referred to as the “Declaration”; and

WHEREAS, Plats filed with the Office of the Recorder of Hamilton County, Indiana
established eighty-four (84) Lots numbered one (1) through eighty-four (84) and Common Areas
comprising the Ashbury Park subdivision; and

WHEREAS, the original Declaration established the residential community with public
streets, two (2) retention lakes, and private open spaces and landscaped areas for the benefit of
such residential community known as Ashbury Park, which community was developed
substantially in accordance with the site development plans approved by the Carmel City Plan
Commission under Docket Numbers 73-998P and 74-99SP; and

WHEREAS, the original Developer of Ashbury Park desired to provide for the
preservation and enhancement of the property values, amenities and opportunities in Ashbury
Park and for the maintenance of the subdivision and the improvements thereon, and to this end
desired to subject the subdivision to the covenants, restrictions, easements, charges and liens
hereinafter set forth, each of which is for the benefit of the Lots and lands in the subdivision and
the future owners thereof; and
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WHEREAS, the original Developer deemed it desirable, for the efficient preservation of
the values and amenities in Ashbury Park, to create an agency to which would be delegated and
assigned the powers of owning, maintaining and administering the Community Area,
administering and enforcing the Restrictions, collecting and disbursing the Assessments and
charges hereinafter created, promoting the recreation, health, safety and welfare of the Owners of
Lots in Ashbury Park and performing the duties and obligations required under this Declaration;
and

WHEREAS, the original Developer caused to be incorporated under the laws of the State
of Indiana, a non-profit corporation known as Ashbury Park Homeowners Association, Inc., for
the purpose of exercising such functions; and

WHEREAS, under the terms of the Declaration, the Real Estate was, is and shall be held,
conveyed, hypothecated or encumbered, leased, rented, used, occupied and improved subject to
the provisions, agreements, conditions, covenants, restrictions, easements, assessments, charges
and liens set forth in the Declaration. All of the above were and are declared to be in furtherance
of a plan for the preservation and enhancement of the Real Estate, and were and are established
and are agreed-upon for the purpose of enhancing and protecting the value, desirability and
attractiveness of the subdivision as a whole and of each of Residences, Lots and lands situated
therein. The Restrictions shall run with the land and shall be binding upon all parties having or
acquiring any right, title or interest in the subdivision, and upon their heirs, successors and
assigns; and

WHEREAS, (unless otherwise indicated herein) the definitions and terms in these
Amendments to the Declaration shall have the same meaning as in the original Declaration.
Reference is specifically made to Article I of the Amended Declaration containing definitions of
terms; and

WHEREAS, the Annual Meeting of the Ashbury Park Homeowners Association, Inc.
was held on October 18, 2012; and

WHEREAS, one of the purposes of the Annual Meeting (as stated in the notice for the
meeting) was for the Association’s Members to vote upon the approval of the Amended and
Restated Declaration of Covenants and Restrictions of Ashbury Park, dated; and

WHEREAS, the Owners holding 74 votes were in attendance at the October 16, 2007
Annual Meeting, thus constituting a quorum (60% of the total number of votes entitled to be cast
(111); By-Laws Article III, Section 3); and

WHEREAS, the Owners holding 86 votes who were in attendance or voted by absentee
ballot at the October 16, 2007 Annual Meeting, voted in favor of adopting the Amended and
Restated Declaration of Covenants and Restrictions of Ashbury Park, dated; and

WHEREAS, these 86 Owners constitute more than two-thirds (2/3) of the 96 votes cast

in person or by absentee ballot concerning this Amendment (Section 19, Paragraph (a) of the
original Declaration of Covenants).
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WHEREAS, the Owners holding 51 votes who were in attendance or voted by absentee
ballot at the October 18, 2012 Annual Meeting thus constituting a quorum (60% entitled to be
cast; By-Laws Article III, Section 3), voted in favor of adopting the Second Amended and
Restated Declaration of Covenants and Restrictions of Ashbury Park, dated;

NOW, THEREFORE, the Declaration which is applicable to all Owners and residents
within Ashbury Park is amended and restated as follows:
SECOND AMENDED AND RESTATED
DECLARATION OF COVENANTS AND RESTRICTIONS
OF ASHBURY PARK

ARTICLE I
DEFINITIONS

The following terms, as used in this Declaration, unless the context clearly requires otherwise,
shall mean the following:

“APHOA” means the Ashbury Park Homeowners Association, Inc.

“Architectural Review Committee” means that entity established pursuant to this
Declaration and appointed by the Board of Directors for the purposes stated herein.

“Articles” means the Articles of Incorporation of the Ashbury Park Homeowners
Association, Inc, as amended from time to time.

“Ashbury Park” means the name by which the subdivision is known.

“Assessments” means all sums lawfully assessed against the Members of the APHOA or
as declared by this Declaration, any Supplemental Declaration, the Articles or the By-
Laws.

“dssociation’” means Ashb Park Homeowners Association, Inc., an Indiana non-profit
P
corporatlon, its successors and assigns.

“Board of Directors” means the governing body of the APHOA elected by the Members
in accordance with the By-Laws.

“Buffer Yard and Drainage Easement” means the part of Lot(s) so designated on the
plats as Buffer Yard and Drainage Easement or BY/DE.

“Builder” means a person or entity engaged in the organized construction of a Residence
on a Lot.
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“Building Setback Lines or B.S.L.” are established on the Plat between which lines and
the nearest street right-of-way, no structure may be erected.

“By-Laws” means the Code of By-Laws of the APHOA, as amended from time to time.

“Common Area” means: (1) those portions of the property, including improvements
thereto, facilities and personal property owned, to-be-owned, leased or to-be-leased by
the APHOA from time to time for the common use, benefit and enjoyment of the Owners
(as hereinafter defined), and (2) items (if any) deemed Common Area for maintenance
purposes only. Unless expressly stated to the contrary, the term Common Area as used
herein (whether or not so expressed) shall include all portions of the Property designated

on the Plat (as hereafter defined) as a “Block”, “Common Area”, or “C.A.”. The
Common Area is restricted from further development and shall be preserved as open
space.

“Community Area” means:
(i) the Drainage System,
(ii) the area designated on the Plat as Common Area,
(iii) the Entry Ways,
(iv) any utility service lines or facilities not maintained by a public utility
company or governmental agency that are located on, over or below or through
more than one Section,
(v) any areas of land (a) shown on any Plat, or (b) described in any recorded
instrument prepared by Declarant or its agents, or (¢) conveyed to or acquired by
the APHOA, together with all improvements thereto, that are intended to be
devoted to the use or enjoyment of some, but not necessarily all, of the Owners of
Lots; and '
(vi) street lights and street signs.

“Drainage Board” means the Hamilton County Drainage Board, its successors or
assigns.

“Drainage System” means the open drainage ditches and swales, the subsurface drainage
tiles, pipes and structures, the dry and wet retention and/or detention ponds, and the other
structures, fixtures, properties, equipment and facilities located in Ashbury Park and
designed for the purpose of controlling, retaining or expediting the drainage of surface
and subsurface waters from over and across Ashbury Park including but not limited to
those shown or referred to on a Plat, all or part of which may be established as legal
drains subject to the jurisdiction of the Drainage Board.
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“Entry Ways” means the structures constructed as an entrance to Ashbury Park or a part
thereof (exclusive of the street pavement, curbs and drainage structures and tiles).

“Facilities” means the Common Area and all improvements thereto (including
landscaping) and all property owned by the APHOA.

“General Plan of Development” means that plan prepared by the original developer and
approved, if necessary, by appropriate public agencies that outlined the total scheme of
development and general uses of land in the Development Area, as such may be amended
from time to time.

“Lot” means a platted lot as shown on a Plat.

“Lot Development Plan” means

@) a site plan prepared by a licensed engineer or architect,

(i)  foundation plan and proposed finished floor elevations,

(iii)  building plans, including elevation and floor plans,

(iv)  material plans and specifications,

(v)  landscaping plan, and

(vi)  all other data or information that the Architectural Review Committee
may request with respect to the improvement or alteration of a Lot
(including but not limited to the landscaping thereof) or the construction
or alterations of a Residence or other structure or improvement thereon.

“Maintenance Costs” means all of the costs necessary to keep the facilities to which the
term applies operational and in good condition, including but not limited to the cost of all
upkeep, maintenance, repair, replacement of all or any part of any such facility, payment
of all insurance with respect thereto, all taxes imposed on the facility and on the
underlying land, leasehold, easement or right-of-way, and any other expense related to
the continuous maintenance, operation, management or improvement of the facility, and
all expenses related to the performance of the duties of the APHOA under this
Declaration.

“Member” means a member of the APHOA. The Owner(s) of a Lot is a member.

“Non-Access Easement” means the area designated on a Plat as an Easement, but over
which vehicles are prohibited from traveling.

Owner” means a Person who at the time has or is acquiring any interest in a Lot except a
Person who has or is acquiring such an interest merely as security for the performance of
an obligation.

“Person” means an individual, firm, corporation, partnership, association, trust or other
legal entity, or any combination thereof.
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“Plat” means a final secondary plat of a portion of the Development Area recorded in the
Office of the Recorder of Hamilton County, Indiana.

“Proxy” means a Member designating, in writing, another Member to vote on their
behalf on any or all issues at any meeting of the Members.

“Register of Regulations” means the document containing rules, regulations, policies,
and procedures adopted by the Board of Directors, as may from time to time be amended.

“Reserve for Replacements” means a fund established and maintained by the APHOA to
meet the cost of periodic maintenance, repairs, renewal and replacement of the
Community Area.

“Residence” means any structure intended exclusively for occupancy by a single family,
including its private garage.

“Restrictions”’ means the covenants, conditions, easements, charges, liens, restrictions,
rules and regulations and all other provisions set forth in this Declaration, all applicable
Supplemental Declarations, the Plats, and the Register of Regulations, as the same may
from time to time be amended.

“Section” means a portion of Ashbury Park. The Developer established three (3) sections
for purposes of building the subdivision.
(i) Section 1 consists of Lots along Ashbury Drive and Lots 22-35 along
Edison Way. .
(ii) Section 2 consists of the Lots along Allenhurst Circle and Belford Court,
and Lots 36-41 and 66-71 along Edison Way. ‘
(iii)  Section 3 consists of the land through which the natural gas pipeline runs.
No construction is permitted on Section 3.

“Supplemental Declaration” means any Plat or supplementary declaration of covenants,
conditions or restrictions that may be recorded and which extends the provisions of this

Declaration to a Section and contains such complementary or supplementary provisions
for such Section as are required or permitted by this Declaration.

“Zoning Authority” with respect to any action means the Director of the Department of
Community Services of the City of Carmel or (where he lacks the capacity to take action
or fails to take such action) the governmental body or bodies (administrative or judicial)
in which authority is vested under applicable law to hear appeals from the Department, or
review the Director’s action or failure to act.

“Zoning Ordinance” means The Zoning Ordinance of City of Carmel/Clay Township,
Indiana as amended.

Page 6 of 27

Station Id :SOCV

Page 6 of 27 Printed on 11/27/2013 8:13:43 AM

Document; RES AMD 2013.50142



Branch :LTO,User :LTN2 Comment:

HAMILTON,IN

October 18, 2012

ARTICLE II
DECLARATION

It is expressly declared that the subdivision was, is and shall be subject to these
Restrictions. The Owner of any Lot subject to these Restrictions, by acceptance of a deed
conveying title thereto, or the execution of a contract for the purchase thereof, or by the act of
occupancy of any Lot shall accept such deed and execute such contract subject to each
Restriction and agreement herein contained. By acceptance of such deed or execution of such
contract, each Owner acknowledges the rights and powers of the APHOA with respect to these
Restrictions and agrees to keep, observe, comply with and perform such Restrictions and
agreement.

ARTICLEIII
DRAINAGE SYSTEM

The Drainage System has been constructed for the purpose of controlling drainage within
and adjacent to the subdivision. The APHOA shall maintain the Drainage System to the extent
not maintained by the Drainage Board and the Maintenance Costs thereof shall be assessed
against all Lots subject to assessment serviced by that part of the Drainage System with respect
to which Maintenance Costs are incurred. Each Owner shall be individually liable for the cost of
maintenance of any drainage system located entirely upon his Lot which is devoted exclusively
to drainage of his Lot and is not maintained by the Drainage Board.

ARTICLEIV
MAINTENANCE OF ENTRY WAYS AND COMMUNITY AREA

The APHOA shall maintain the Entry Ways and the Community Area, and all
improvements and plantings thereon, and the Maintenance Costs thereof shall be assessed as a
General Assessment against all Lots subject to assessment. Grass, trees, shrubs and other
plantings located on an Entry Way or within the Community Area shall be kept neatly cut,
cultivated or trimmed as reasonably required to maintain an attractive entrance to Ashbury Park
or a part thereof or a planting area within Ashbury Park. All entrance signs located on an Entry
Way shall be maintained at all times in good and sightly condition appropriate to a first-class
residential subdivision.

ARTICLE V
CONSTRUCTION OF RESIDENCES

A. LAND USE. Lots may be used only for residential purposes and only one
Residence may be constructed thereon.
1. No portion of any Lot may be sold or subdivided such that there will be a
greater or lesser number of Residences in Ashbury Park than depicted on the Plats
of the last approval of the covenants dated October 16, 2007.
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2. Notwithstanding any provision in the applicable zoning ordinance to the
contrary, no Lot may be used for any “Special Use” that is not clearly incidental
and necessary to single family dwellings.

3. No home occupation shall be conducted or maintained on any Lot other than
one which does not constitute a “Special Use” and is incidental to a business,
profession or occupation of the Owner or occupant of such Lot and which is
generally or regularly conducted at another location which is away from such Lot.

4. No signs of any nature, kind or description shall be erected, placed, or
permitted to remain on any Lot advertising a permitted home occupation. No
industry, business, manufacturing, mercantile, storing, trade, or any
commercial activity, educational or otherwise, designed for profit, altruism or
otherwise, shall be conducted, practiced or permitted on the Ashbury Park
property; provided, however, that an Owner may maintain an office or home
business in the Residence if: (1) such office or business generates no
significant number of visits or unreasonable parking usage (both as determined
by the Board of Directors) by clients, customers or other persons related to the
business; (2) no equipment or other items related to the business are stored,
parked or otherwise kept outside such Owner's Residence; (3) there are no
employees or independent contractors within the Residence other than the
Owner or other resident; (4) such Owner has obtained approvals for such use
as may be required by the appropriate local and state governmental agencies;
(5) the Owner complies with all provisions of the City of Carmel ordinances,
including the "home occupations ordinance"; and (6) all other provisions of
this Declaration and the rules and regulations are complied with. The Board
may require the Owner to pay any increase in the rate of insurance or other
costs for the Association which may result from such use. No Residence shall
be used or rented for transient, motel or hotel purposes.

B. SIZE OF RESIDENCE. No residence may be constructed on any lot unless such
Residence, exclusive of open porches, attached garages and basements, shall have the
minimum square footage of 1700 square feet.

C. DESIGN AND BUILDING MATERIALS. Each residence shall have not less than
7/12 roof pitch front to back, and a 12/12 roof pitch side to side. Exterior materials shall
be brick (on all or a part of not less than 3 sides of the residence), and wood, concrete
composite, or similar siding.

D. TEMPORARY STRUCTURES. No trailer, shack, tent, garage or other outbuilding
may be located in Ashbury Park .

E. BUILDING LOCATION. No building may be erected between the building line
shown on a Plat and the front Lot line.
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F. DRIVEWAYS. All driveways shall be constructed of concrete or such other material
as shall be approved by the APHOA Architectural Review Commiittee , and shall be
maintained free of debris.

G. LIGHTS. Each Owner shall maintain the coach lights at his garage entrance to
ensure uniform illumination on each Lot. The coach lights shall be equipped with a
photo electric cell or similar device to ensure automatic illumination from dusk to dawn
each day.

H. STORAGE TANKS. No gas or oil storage tanks shall be located in Ashbury Park.

I. CONSTRUCTION AND LANDSCAPING. All construction upon, landscaping of
and other improvements to a Lot shall be completed strictly in accordance with the Lot
Development Plan approved by the Architectural Review Committee.

1. All landscaping specified on the landscaping plan approved by the
Architectural Review Committee shall be installed on the Lot strictly in
accordance with such approved plan within thirty (30) days following substantial
completion of the Residence unless the Architectural Review Committee agrees to
a later landscaping completion date.

2. Unless a delay is caused by strikes, war, court injunction or acts of God, the
Owner of any Lot which on the date of purchase from the Developer is not
improved with a Residence shall commence construction of a Residence upon the
Lot within 180 days from the date the Owner acquired title thereto and shall
complete construction of such Residence within two hundred seventy (270) days
after the date of commencement of the building process.

3. Upon the failure of the foregoing to occur, the APHOA may:

a. obtain injunctive relief to force the Owner to proceed with construction of
any Residence, a Lot Development Plan for which has been approved by the
Architectural Review Committee upon application by such Owner.

b. pursue other remedies at law or in equity as may be available to the
APHOA.

4. The failure of the Owner of a Lot to apply for approval of, or receive approval
from, the Architectural Review Committee of a Lot Development Plan shall not
relieve such Owner from his obligation to commence and complete construction
of a Residence upon the lot within the time periods specified herein.

5. For the purposes of this Article V, construction of a residence will be deemed
“completed” when the exterior of the Residence (including but not limited to the
foundation, walls, roof, windows, entry doors, gutters, downspouts, exterior trim,
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paved driveway and landscaping) has been completed in conformity with the Lot
Development Plan.

J. MAILBOXES. All mailboxes shall be uniform and shall be of a type,
color and manufacturer approved by the Architectural Review Committee.
Such mailboxes shall be installed upon posts approved as to type, size and
location by the Architectural Review Committee. No permanent attachments
shall be permitted to the mailbox or post. The Owner of each mailbox and post
shall maintain them to compliment the neighborhood; if the mailbox or post is
damaged or destroyed, the Owner shall promptly repair or replace it. If an
Owner fails to comply with any part of this provision after written notice from
the Board of Directors, the Association, through the Board of Directors or its
agents, shall have the right and power to perform whatever work is necessary
to achieve compliance. All costs incurred by the Association shall be at the
expense of the applicable Owner, collectible in the same manner as collecting
delinquent assessments as described in Article VIII of this Declaration.

K. SEPTIC SYSTEMS. No septic tank, absorption field or any other on-site sewage
disposal system (other than a lateral main connected to a sanitary sewerage collection
system operated by the Clay Township Regional Waste District or a successor public
agency or public utility) shall be installed or maintained on any Lot.

L. WATER SYSTEMS. No private or semi-private water supply system may be located
upon any lot which is not in compliance with regulations or procedures adopted or
established by the Indiana State Board of Health, or other civil authority having
jurisdiction. To the extent that domestic water service is available from a water line
located within 200 feet of the Lot line maintained by a public or private utility company,
each Owner shall connect to such water line to provide water for domestic use on the Lot
and shall pay all connection, availability or other charges lawfully established with
respect to connections thereto.

M. POWER SYSTEMS. No permanent power generator or any other on-site power
system shall be installed or maintained on any Lot unless approved by the Architectural
Review Committee.

N. DRAINAGE. In the event storm water drainage from any Lot or Lots flows across
another Lot, provision shall be made by the Owner of such Lot to permit such drainage to
continue, without restriction or reduction, across the downstream Lot and into the natural
drainage channel or course, although no specific drainage easement for such flow of
water is provided on the Plat,

1. To the extent not maintained by the Drainage Board, the “Drainage
Easements” reserved as drainage swales shall be maintained by the Owner of the
Lot upon which such easements are located such that water from any adjacent Lot
shall have adequate drainage along such swale.
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2. Lots within Ashbury Park may be included in a legal drain established by the
Drainage Board. In such event, each Lot in Ashbury Park will be subject to
assessment by the Drainage Board for the cost of maintenance of the portion of
the Drainage System and/or the Lakes included in such legal drain, which
assessment will be a lien against the Lot.

3. The elevation of a Lot shall not be changed so as to affect materially the
surface elevation or grade of surrounding Lots.

4. Perimeter foundation drains, sump pump drains and downspouts shall not be
outletted into streets or street rights-of-way. These drains shall be connected into
a subsurface drainage tile.

5. Each Owner shall maintain the subsurface drains and tiles located on his Lot
and shall be liable for the cost of all repairs thereto or replacements thereof.

ARTICLE VI
MAINTENANCE OF LOTS

A. VEHICLE PARKING. No camper, motor home, truck, trailer, boat, motorcycle,
bus, commercial vehicle of any kind, or disabled vehicle shall be parked in the
subdivision in excess of forty-eight (48) consecutive hours, unless within a garage.

B. SIGNS. No sign of any kind shall be displayed to the public view on any Lot except
that one sign of not more than four (4) square feet may be displayed at any time for the
purpose of advertising the property for sale/rent. Open House signs must be removed
immediately after the event,

Political signs, of not more than four square feet, may be placed on any Lot no more than
thirty (30) days prior to and no longer than five (5) days after a scheduled election, A
maximum of two (2) political election signs per lot are allowed. Any sign, displayed on a
Member’s Lot five days post an election may be removed by the APHOA.

No signs, except temporary real estate open house ,annual community garage sales signs,
may be placed in the Community area.

Any other sign must be approved by the Architectural Review Committee.

C. FENCING. No fence, wall, screening device, hedge or shrub planting greater than
twenty-four (24) inches in height shall be permitted between the front property line and
the front building set-back line except where such planting is located on a Landscape
Easement or is part of Residence landscaping and the prime root thereof is within four (4)
feet of the Residence.
1. Trees shall not be deemed “shrubs” unless planted in such a manner as to
constitute a “hedge.”

Page 11 of 27

HAMILTON,IN Page 11 of 27 Printed on 11/27/2013 8:13:45 AM
Document: RES AMD 2013.50142




Branch :LTO,User :LTN2

HAMILTON,IN

Document; RES AMD 2013.50142

Comment:

October 18, 2012

2. No chain link or wood fence shall be erected upon a Lot. Fences shall be made
of black wrought -iron or aluminum and shall be no greater than 4-feet in height,
unless approved by the Architectural Review Committee.

3. No fence shall be erected or maintained on or within any Landscape Easement.
4. In no event may any fence be erected or maintained on any Lot without the
prior approval of the Architectural Review Committee. The Architectural Review
Committee may establish design standards for fences and further restrictions with
respect to fencing, including limitations on (or prohibition of) the installation of
fences in the rear yard of a Lot and along the bank of any Lake.

5. All fences shall be kept in good repair.

6. No fence, wall, hedge or shrub planting which obstructs sight lines at
elevations between two (2) and six (6) feet above the street shall be placed or
permitted to remain on any corner Lot within the triangular area formed by the
street property lines and a line connecting points twenty-five (25) feet from the
intersection of said street lines, or in the case of a street line with the edge of a
driveway pavement.

7. No tree shall be permitted to remain within such distances of such intersections
unless the foliage line is maintained at sufficient height to prevent obstructions of
such sight lines.

D. NUISANCES. No noxious or offensive activity shall be carried on upon any Lot nor
shall anything be done thereon which may be, or may become, an annoyance or nuisance
to the neighborhood. Barking dogs shall constitute a nuisance.

E. GARBAGE AND REFUSE DISPOSAL. No Lot shall be used or maintained as a
dumping ground for trash. Rubbish, garbage or other waste shall be kept in sanitary
containers approved by the Architectural Review Committee and out of public sight,
except for the evening prior to and the day of garbage pickup. All equipment for storage
or disposal of such materials shall be kept clean and sanitary.

F. ANIMALS. No animal, livestock or poultry of any kind shall be raised, bred or kept
on any Lot; except that dogs, cats or other household pets may be kept provided that they
are not kept, bred or maintained for commercial purpose.
1. The owners of such permitted pets shall confine them to their respective Lots
such that they will not be a nuisance.
2. Owners of dogs shall so control or confine them so as to avoid barking which
will annoy or disturb adjoining Owners.
3. Owners of dogs shall pick up and dispose of their droppings.

G. OUTSIDE BURNING. No trash, leaves, or other materials shall be burned upon a
Lot.

H. ANTENNA AND RECEIVERS. Only direct broadcast satellite (DBS) dish
antennas that are one meter (approximately 39”) or less in diameter may be installed.
Generally, no other types of antenna are allowed.
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1. If installed, a DBS dish antenna must be installed solely within the boundaries
of the Owner’s Lot and located on the rear of the Owner’s Residence unless the
Architectural Review Committee approves a variance.

2. If acceptable quality signals can be received by placing the antenna inside a
home without unreasonable delay or unreasonable cost increase, then outdoor
installation is prohibited.

3. Such installed antenna shall be located in a place shielded from view from the
street or from other homes, to the maximum extent possible; provided that nothing
in this Restriction requires installation in an area where an acceptable quality
signal cannot be received.

1. EXTERIOR MODIFICATIONS. Any new exterior structure (e.g., flag pole, bird
house, screening device) or planting (e.g., trees, shrubs) over 24-inches in height requires
approval by the Architectural Review Committee.

J. EXTERIOR LIGHTS. No exterior lights shall be erected or maintained between the
building line and rear lot line so as to shine or reflect directly upon another Lot.

K. ELECTRIC BUG KILLERS. Electric bug killers, “zappers” and other similar
devices shall not be installed at a location or locations which will result in the operation
thereof becoming a nuisance or annoyance to other Owners and shall only be operated
when outside activities require the use thereof and not continuously.

L. EQUIPMENT. No basketball goals, swing sets or other recreational equipment shall
be placed or maintained on any Lot.

M. GARAGE DOORS. All garage doors shall remain fully lowered and closed except
when in use for ingress and egress to the garage.

N. PERIODIC WATERING OF LAWNS. Each Owner shall water the lawn area of
the Lot on a regular basis sufficient to maintain a lush green yard. If an Owner fails to
comply with this restriction, the Architectural Review Committee shall have the right to
water the lawn at the expense of the Owner thereof and the Architectural Review
Comumittee shall have a lien against the watered Lot for the expense thereof.

ARTICLE VII
ASHBURY PARK HOMEOWNERS ASSOCIATION, INC. (APHOA)

A. MEMBERSHIP. Each Owner shall automatically be a member and shall enjoy the
privileges and be bound by the obligations contained in the Articles and By-Laws. If a
person would realize upon his security and become an Owner, he shall then be subject to
all the requirements and limitations imposed by this Declaration on other Owners,
including those provisions with respect to the payment of Assessments.
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B. POWERS. The APHOA shall have such powers as are set forth in this Declaration
and in the Articles, together with all other powers that belong to it by law.

C. VOTING AND OTHER RIGHTS OF MEMBERS. The voting and other rights of
members shall be as specified in the Articles and By-Laws of the APHOA.

D. ANNUAL BUDGET. By a majority vote of the Directors, the APHOA Board of
Directors shall present an annual budget for the subsequent fiscal year, which shall
provide for allocation of expenses in such a manner that the obligations imposed by the
Declaration and all Supplemental Declarations will be met.

'E. RESERVE FOR REPLACEMENTS. The APHOA Board of Directors shall
establish and maintain the Reserve for Replacements by the allocation and payment to
such reserve fund of an amount determined annually by the Board to be sufficient to meet
the cost of periodic maintenance, repairs, renewal and replacement of the Community
Area.
1. In determining the amount, the Board shall take into consideration the
expected useful life of the Community Area, projected increases in the cost of
materials and labor, interest to be earned by such fund, and the advice of such
consultants as the Board may employ.

2. The Reserve for Replacements shall be deposited in a special account with a
lending institution (the accounts of which are insured by an agency of the United
States of America) or may, in the discretion of the Board, be invested in
obligations of, or fully guaranteed as to principal by, the United States of
America.

F. LIMITATIONS ON ACTION BY THE ASSOCIATION. Unless two-thirds (2/3) of
the Members have given their prior written approval, the APHOA, the Board of Directors
and the Owners may not:

1. By act or omission seek to abandon, partition, subdivide, encumber, sell or
transfer the Community Area (except as authorized by Article X, Section D).
However, the granting of easements for public utilities or other public purposes
consistent with the intended use of the Community Area shall not be deemed a
transfer for the purposes of this clause.

2. Fail to maintain fire and extended coverage on insurable Community Area in
an amount at least one hundred percent (100%) of the insurable value (based on

current replacement cost).

3. Use hazard insurance proceeds for losses to any Community Area for other
than the repair, replacement or reconstruction of the Community Area.
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4. Change the method of determining the obligations, assessments, dues or other
charges that may be levied against the Owner of a Residence.

5. By act or omission change, waive or abandon any scheme of regulations or
their enforcement pertaining to the architectural design or the exterior appearance
of Residences, or the maintenance and upkeep of the Community Area,

6. Fail to maintain the Reserve for Replacements in the amount required by this
Declaration.

ARTICLE VIII
ASSESSMENTS

Each Owner of any Lot, by acceptance of a deed to the Lot, agrees to pay to the APHOA

the following: (a) General Assessment; (b) Architectural Control Assessment; and/or (¢) Special

Assessments.

HAMILTON,IN

A. GENERAL ASSESSMENT.

1. Purpose of Assessment. The General Assessment levied by the APHOA shall
be used exclusively to promote the recreation, health, safety, and welfare of the
Owners of Lots, for the improvement, maintenance and operation of the
Community Area and Lots, and for the performance of the duties and
responsibilities of the APHOA established by this Declaration.

2. Basis of Assessment. Each Lot shall be assessed at a uniform rate.

4. Method of Assessment. By a vote of a majority of the Directors, the Board of
Directors shall, on the basis specified in Article VII, Section D, propose the
General Assessment, including the Lot Maintenance Assessment, for each
assessment year of the APHOA at an amount sufficient to meet the obligations
imposed by this Declaration upon the APHOA, subject to approval by the
Members. The Board of Directors shall establish the date(s) the General
Assessment (and Lot Maintenance Assessment) shall become due, and the manner
in which it shall be paid.

5. Date of Commencement. The General Assessment (and Lot Maintenance
Assessment) shall commence immediately upon conveyance of a Lot to a new
Owner.

6. The Lot Maintenance Assessment is determined by the cost specifically to
perform the maintenance services for Lots one(1) through eighty-four (84)
inclusive as provided for in Article XI of this Declaration.
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B. ARCHITECTURAL CONTROL ASSESSMENT. The Association may levy an
Architectural Control Assessment to defray the costs of reviewing changes to a Lot
and/or Residence.

C. SPECIAL ASSESSMENT. In addition to such other Special Assessments as may
be authorized herein, the Association may levy in any fiscal year a Special Assessment
applicable to that year and not more than the next four (4) succeeding fiscal years for the
purpose of defraying, in whole or in part, the cost of any construction, repair, or
replacement of a capital improvement upon the Community Area, including fixtures and
personal property relating thereto, provided that any such Assessment shall have the
assent of a majority of the votes of the Members whose Lots are subject to assessment
with respect to the capital improvement who are voting in person, by proxy, or by
absentee ballot at a meeting of such members duly called for this purpose.

D. FAILURE OF OWNER TO PAY ASSESSMENTS. No Owner may
exempt himself or herself from paying General, Lot Maintenance, or Special
Assessments, or from contributing toward the expenses of administration and
of maintenance and repair of the Community Area and toward any other
expense lawfully agreed upon, by waiver of the use or enjoyment of the
Community Area, or by abandonment of the Residence and Lot belonging to
such Owner. Each Owner shall be personally liable for the payment of all
General, Lot Maintenance, and Special Assessments and all other charges.
Where the Owner constitutes more than one person, the liability of such
persons shall be joint and several. If any Owner shall fail, refuse or neglect to
make any payment of any General, Lot Maintenance, or Special Assessments
when due, the lien for such assessment on the Owner's Residence and Lot may
be foreclosed by the Board for and on behalf of the Association as provided by
law. Upon the failure of an Owner to make payments of any General, Lot
Maintenance, or Special Assessments within ten (10) days after such are due,
the Board, in its discretion, may:

(1) impose a uniform monthly late charge, which will be
considered an addition to the assessment, in an amount to be
determined by the Board;

(2) accelerate the entire balance of the unpaid Assessments for
the remainder of the fiscal year and declare the same
immediately due and payable, notwithstanding any other
provisions hereof to the contrary; and

(3) suspend such Owner's right to vote.
The Board may, at its option, bring a suit to recover a money judgment for any

unpaid General, Lot Maintenance, or Special Assessments without foreclosing
or waiving the lien securing the same. In connection with any effort to collect
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or in any action to recover a General, Lot Maintenance, or Special Assessment,
regardless of whether litigation is initiated, the Board, for and on behalf of the
Association, shall be entitled to recover from the Owner of the Unit, not only
the delinquent General, Lot Maintenance, or Special Assessments, but also all
late charges imposed, all court costs, all costs of collection, charges, fees and
expenses incurred by the Association with respect to such collection effort or
action, including but not limited to charges, costs, fees or other expenses
incurred by the Association to the Managing Agent for administering,
monitoring or processing delinquent Owners' accounts, and reasonable
attorney's fees. The Association need not accept any tender or a partial
payment of an Assessment, or any installment of an Assessment, and all costs,
expenses, charges and attorney’s fees attributable thereto, and any acceptance
of any such tender shall not be deemed to be a waiver of the Association’s
right to demand and receive full payments thereafter. In addition, the Board
shall have the power to adopt by Board resolution additional rules and
regulations or delinquency procedures.

F. SUBORDINATION OF THE LIEN TO MORTGAGES. The lien of the
Assessments provided for herein against a Lot shall be subordinate to the lien of any
recorded first mortgage covering such Lot and to any valid tax or special assessment lien
on such Lot in favor of any governmental taxing or assessing authority.

1. The sale or transfer of any Lot pursuant to mortgage foreclosure or any
proceeding in lieu thereof shall, however, extinguish the lien of such
Assessment.

2. The extinguishment of such lien shall not relieve the prior Owner from
personal liability for the incurred Assessment lien.

3. No sale or transfer shall relieve such Lot from liability for any Assessments
thereafter becoming due or from the lien thereof.

G. CERTIFICATES. The Association shall, upon demand, and for a
reasonable charge, furnish a certificate signed by an officer or agent of the
Association setting forth whether the assessments on a specified Residence and
Lot have been paid. Such certificates shall be conclusive evidence of payment
of any assessment therein stated to have been paid.

ARTICLE IX
ARCHITECTURAL CONTROL

An Architectural Review Committee consisting of five (5)persons as provided in the By-

Laws shall be appointed by the APHOA Board of Directors.

HAMILTON,IN
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A. PURPOSE. The Architectural Review Committee shall regulate the external design,
appearance, use, location and maintenance of Ashbury Park and of improvements thereon
in such manner as to preserve and enhance values and to maintain a harmonious
relationship among structures, improvements and the natural vegetation and topography.

B. CONDITIONS. Except as otherwise expressly provided in this Declaration, no
improvements, alterations, repairs, change of colors, excavations, changes in grade,
planting or other work that in any way alters any Lot or the exterior of the Residence
located thereon shall be made or done without the prior approval of a Lot Development
Plan by the Architectural Review Committee.

1. Prior to the commencement by any Owner of construction, erection or
alteration of any Residence, building, fence, wall, swimming pool, tennis
court, patio, or other structure on a Lot, or any plantings on a Lot, a Lot
Development Plan shall be submitted to the Architectural Review Committee
for review and written approval. As used in this Article IX, “plantings” does
not include flowers, bushes, shrubs or other plants having a height of twenty-
four (24) inches or less.

2. Such approval shall be in addition to, and not in lieu of, all approvals,
consents, permits and/or variances required by law from governmental
authorities having jurisdiction over Ashbury Park, and no Owner shall
undertake any construction activity within Ashbury Park unless all legal
requirements have been satisfied. ‘

3. Each Owner shall complete all improvements to a Lot strictly in accordance
with the Lot Development Plan approved by the Architectural Review
Committee.

C. PROCEDURES. The Board of Directors may modify these procedures and may
make additional procedures as it may deem necessary to guide Owners as to the
requirements for proceeding with modifications to an Owner’s Lot or Residence.

1. An Owner who wishes to make modifications to his Lot or Residence must
submit one (1) copy of a Lot Development Plan to the Architectural Review
Committee. This copy shall be retained by the Architectural Review
Committee for its records.

2. The Architectural Review Committee shall inform the APHOA Board of
Directors of Lot Development Plans pending and the schedule for review and
approval.

3. The Architectural Review Comumittee shall approve, disapprove a Lot
Development Plan within thirty (30) days after all required information is
provided to, and actually received by, the Architectural Review Committee.
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4, In the event the Architectural Review Committee fails to approve, modify or
disapprove in writing a Lot Development Plan within the thirty (30) days of all
required information being submitted, approval will be deemed to have been
denied.

5. A decision of the Architectural Review Committee may be appealed to the
Board of Directors which may reverse or modify such decision by a two-thirds
(2/3) vote of the Directors then serving. A Member shall submit an appeal
within seven (7) days to be acted upon by the Board of Directors no later than
the second regularly scheduled meeting of the Board of Directors to occur after
the submission of the appeal. '

D. GUIDELINES AND STANDARDS. The Architectural Review Committee shall
have the power to establish and modify from time to time such written architectural and
landscaping design guidelines and standards as it may deem appropriate to achieve the
purpose set forth in Article IX, Section-A to the extent that such design guidelines and
standards are not in conflict with the specific provisions of this Declaration. Any such
guideline or standard may be appealed to the Board of Directors which may terminate or
modify such guideline or standard by a two-thirds (2/3) vote of the Directors then
serving. :

E. APPLICATION OF GUIDELINES AND STANDARDS. The Architectural
Review Committee shall apply the guidelines and standards (established pursuant to
Article IX, Section D) in a fair, uniform and reasonable manner consistent with the
discretion inherent in the design review process. In disapproving any Lot Development
Plan, the Architectural Review Committee shall furnish the applicant with specific
reasons for such disapproval and may suggest modifications in such plan which would
render the plan acceptable to the Architectural Review Committee if resubmitted.

F. DESIGN CONSULTANTS. The Architectural Review Committee may utilize the
services of architectural, engineering and other Persons possessing design expertise and
experience in evaluating Lot Development Plans. No presumption of a conflict of
interest or impropriety shall be drawn or assumed by virtue of the fact that any of such
consultants may, from time to time, represent Owners filing Lot Development Plans with
the Architectural Review Committee.

G. EXERCISE OF DISCRETION, The APHOA intends that the members of the
Architectural Review Committee exercise discretion in the performance of their duties
consistent with the provisions of Article IX, Section E, and every Owner by the purchase
of a Lot shall be conclusively presumed to have consented to the exercise of discretion by
such members. In any judicial proceeding challenging a determination by the
Architectural Review Committee and in any action initiated to enforce this Declaration in
which an abuse of discretion by the Architectural Review Committee is raised as a
defense, abuse of discretion may be established only if a reasonable person, weighing the
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evidence and drawing all inferences in favor of the Board, could only conclude that such
determination constituted an abuse of discretion.

H. LIABILITY OF THE ARCHITECTURAL REVIEW COMMITTEE. Neither the
Architectural Review Committee, the Board of Directors, the APHOA, nor any agent of
any of the foregoing shall be responsible in any way for defects in any plans,
specifications or other materials submitted to it, nor for any defects in any work done
according thereto.

ARTICLE X
COMMUNITY AREA

The Community Area shall be privately owned by the Ashbury Park Homeowners

Association, Inc,

HAMILTON,IN

A. DENSITY OF USE. The APHOA expressly disclaims any warranties or
representations regarding the density of use of the Community Area or any facilities
located thereon.

B. OBLIGATIONS OF THE APHOA. The APHOA, subject to the rights of the
Owners set forth in this Declaration, shall be responsible for the exclusive management
and control of the Community Area and all improvements thereon (including furnishings
and equipment related thereto), and shall keep the Community Area in good, clean,
attractive and sanitary condition, order and repair.

C. EASEMENTS OF ENJOYMENT. No person shall have any right or easement of
enjoyment in or to the Community Area except to the extent granted by, and subject to
the terms and provisions of, this Declaration or any Supplemental Declaration executed
by the APHOA. Such rights and easements as are thus granted shall be appurtenant to
and shall pass with the title to every Lot for whose benefit they are granted.

D. EXTENT OF EASEMENTS. The easements of enjoyment created hereby shall be
subject to the following:

1. The right of the APHOA to establish reasonable rules for the use of the
Community Area.

2. Theright of the APHOA to mortgage any or all of the Community Area and the
Facilities constructed therein for the purposes of improvements to, or repair of, the
Community Area or facilities constructed thereon. This right is pursuant to
approval of sixty percent (60%) of the votes of the Members voting in person, by
proxy, or by absentee ballot at a regular meeting of the APHOA or a meeting duly
called for this purpose.
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3. The right of the APHOA to dedicate or transfer all or any part of the Community
Area to any public agency, authority or utility. No such dedication or transfer
shall be effective unless an instrument has been recorded that is signed by the
appropriate officers of the APHOA acting pursuant to authority granted by sixty
percent (60%) of the votes of the Members agreeing to such dedication or transfer,
voting in person, by proxy, or by absentee ballot at a duly called meeting of the
APHOA.

E. ADDITIONAL RIGHTS OF USE. The members of the family and the guests of
every Owner who has a right of enjoyment to the Community Area and Facilities also
have the right of enjoyment. This right is subject to such general regulations consistent
with the provisions of this Declaration (and all Supplemental Declarations as may be
established from time to time by the Association).

F. DAMAGE OR DESTRUCTION BY OWNER.

1. In the event the Community Area is damaged or destroyed by an Owner or any
of his guests, tenants, licensees, contractors, agents, or member of his family,
such Owner shall be responsible for repairing the damaged area.

2. If the APHOA shall undertake the repair of the damaged area, the repair shall
be in a good and workmanlike manner, in conformance with the original plans
and specifications of the area involved or as the area may have been modified
or altered subsequently by the APHOA, in the discretion of the APHOA.

3. An amount equal to the costs incurred to effect such repairs shall be assessed
against such Owner as a Special Assessment and shall constitute a lien upon the Lot of
said Owner.

ARTICLE XI
ADDITIONAL DUTIES AND RESPONSIBLITIES OF THE APHOA

A. LAWN MAINTENANCE. The Association shall be responsible for the grass
mowing and fertilization of the lawn of each Lot.

B. SNOW REMOVAL. While the City of Carmel should provide timely snow removal
for the streets, the APHOA may arrange and pay for private snow removal.

C. IRRIGATION SERVICE. The Association is responsible for spring turn on and fall

shut down of the system on each Lot. Backflow testing will also take place during the
spring. However, any repairs are the responsibility of the homeowner.
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ARTICLE X1II
EASEMENTS

A. PLAT EASEMENTS. In addition to such easements as are created elsewhere in
this Declaration and as may be created by the APHOA pursuant to written instruments
recorded in the Office of the Recorder of Hamilton County, Indiana, Lots are subject to a
variety of easements (either separately or in any combination thereof as shown on the
Plats), which are reserved for the use of the Owners, the APHOA, the Architectural
Review Committee, public utility companies and governmental agencies as follows:

1. Drainage Easements (“DE”) are created to provide paths and courses for area
and local storm drainage, either overland or in adequate underground conduit, to serve
the needs of Ashbury Park and adjoining ground and/or public drainage systems.

a. It shall be the individual responsibility of each Owner to maintain the drainage

across his own Lot.

b. Under no circumstance shall said easement be blocked in any manner by the

construction or reconstruction or any improvement, nor shall any grading restrict,

in any manner, the waterflow.

c. Said areas are subject to construction or reconstruction to any extent necessary

to obtain adequate drainage, but neither the APHOA nor the Architectural

Review Committee shall have any duty to undertake any such construction or

reconstruction. Said easements are for the mutual use and benefit of the Owners.

2. Sewer Easements (“SE™) are created for the use of the local governmental
agency having jurisdiction over any storm and sanitary waste disposal system which may
be designed to serve Ashbury Park for the purpose of installation and maintenance of
sewers that are part of said system.

3. Utility Easements (“UE”) are created for the use of the APHOA and all public
utility companies, not including transportation companies, for the installation and
maintenance of mains, ducts, poles, lines and wires, as well as for all uses specified in
the case of sewer easements.

4, 30 Buffer Yards are created to provide a natural separation from adjacent real
estate. Following the initial planting, the 30’ Buffer Yard shall be maintained in its then
natural state by the Owner of such Lot.

5. Non-Access Easements (“INAE”) are created to preclude vehicle access from
certain Lots to abutting rights-of-way, across the land subject to such easements.

6. The APHOA shall have a Blanket Easement upon, across, over and under each
Lot for the purposes of performing its Additional Duties (Article XI).

7. Owners shall have Easement of Enjoyment to the Community Area (see
Article X, Section E).
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All easements mentioned herein include the right of reasonable ingress and egress
for the exercise of other rights reserved. No structure, including fences, shall be built on
any drainage, sewer or utility easement if such structure would interfere with the
utilization of such easement for the purpose intended (or violate any applicable legal
requirement or the terms and conditions of any easement specifically granted to a person
who is not an Owner by an instrument recorded in the Office of the Recorder of Hamilton
County), but a concrete or asphalt driveway necessary to provide access to a Lot from a
public street and a sidewalk shall not be deemed a “structure” for the purpose of this
Restriction.

B. GENERAL EASEMENT. There is hereby created a blanket easement over, across,
through and under Ashbury Park for ingress and egress, installation, replacement, repair
.and maintenance of underground utility and service lines and systems, including but not
limited to water, sewer, gas, telephone, electricity, television, cable or communication
lines and systems.

1. By virtue of this easement it shall be expressly permissible for the providing
utility or service company to install and maintain facilities and equipment on Ashbury
Park and to excavate for such purposes if such company restores the disturbed area as
nearly as is practicable to the condition to which it was found.

2. No sewers, electrical lines, water lines, or other utility service lines or facilities
for such utilities may be installed or relocated except as proposed and approved by the

Architectural Review Committee.

3. Should any utility furnishing a service covered by the general easement herein

Station Id :SOCV

provided request a specific easement be separate recordable document, the APHOA shall -

have the right to grant such easement inAshbury Park without conflicting with the terms
thereof.

This blanket easement shall in no way affect any other recorded easements on
Ashbury Park and shall be limited to improvements as originally constructed, and shall
not cover any portion of a lot upon which a Residence has been constructed.

C. PUBLIC HEALTH AND SAFETY EASEMENTS. An easement is hereby created
for the benefit of, and granted to, all police, fire protection, ambulance, delivery vehicles,
and all similar persons to enter upon the Community Area in the performance of their
duties.

D. DRAINAGE BOARD EASEMENTS. An easement is hereby created for the benefit
of, and granted to, the Drainage Board to enter Ashbury Park and all Lots therein to the
extent necessary to exercise its rights with respect to any legal drain constituting a part of
the Drainage System.

E. CROSSING UNDERGROUND EASEMENTS. Easements utilized for
underground service may be crossed by driveways, walkways, Lake Access Easements
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and Community Area Access Easements provided prior arrangement is made with the
utility company furnishing service. Such easements as are actually utilized for
underground service shall be kept clear of all other improvements, including buildings,
patios or other pavings, other than crossings, driveways, walkways, Lake Access
Easements and Community Area Access Easements, and neither the APHOA nor any
utility company using the easements shall be liable for any damage done by either of
them or their assigns, agents, employees, or services to shrubbery, trees, flowers or other
improvements of the Owner located on the land covered by said easements.

F. WATER RETENTION. The Owner of each Lot, by acceptance of a deed thereto,
consents to the temporary storage (retention) of storm water within the drainage
easements (DE) on such Owner’s Lot.

G. STREET LIGHTS. The owner of each Lot on which a street light is installed

consents to the placement of a street light on such Lot and agrees that the APHOA shall
have the right to enter upon the Lot for the purpose of maintaining the street light.

ARTICLE XIII
ENFORCEMENT

The APHOA or any Owner shall have the right to enforce (by proceeding at law or in

equity) all restrictions, conditions, covenants, reservations, liens and charges now or hereafter
imposed by the provisions of this Declaration and of any Supplemental Declaration.

A. LIABILITY FOR DAMAGE. The APHOA shall not be liable for damage of any
kind to any Person for failure either to abide by, enforce or carry out any of the
Restrictions.

B. DELAY IS NOT DEEMED A WAIVER. No delay or failure by the APHOA or by
any Person to enforce any of the Restrictions shall be deemed a waiver of the right to do
so thereafter.

C. COSTS OF ENFORCEMENT. In any action to enforce this Declaration, the Person

seeking enforcement shall be entitled to recover all costs of enforcement, including
attorney’s fees, if it substantially prevails in such action.

ARTICLE X1V
AMENDMENTS

This Declaration may be amended or changed, in whole or in part, at any time upon
approval by the Owners of a majority of the Lots who are in good standing. For purposes
of this provision, “good standing” shall mean Owners who are no more than sixty (60)
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days delinquent on the payment of any Assessments as determined by the Board at the
time of the aforesaid approval. All Owners must be given the opportunity to vote on the
proposed amendment(s). Such approval for an amendment to this Declaration may be
obtained:

(a) at a meeting of the members of the Association duly called and held
in accordance with the provisions of the Association’s By-Laws; or

(b) by written consents or approvals received from the Owners; or

(¢) pursuant to any other procedure recognized under Indiana law,
including those recognized under the Indiana Nonprofit Associations
Act of 1991, as amended, including, but not limited to, written mail-in
ballots; or

(d) any combination of the above.

The President and Secretary of the Association shall execute the amendment, certifying
that the Owners of a majority of the Lots who are in good standing approved such
amendment. Thereafter, the amendment shall be filed with the Hamilton County
Recorder.

ARTICLE XV
INTERPRETATION

The aforesaid titles preceding the various paragraphs and subparagraphs of this
Declaration are for convenience of reference only, and none of them shall be used as an aid to
the construction of any provision of this Declaration. Wherever and whenever applicable, the
singular form of any word shall be taken to mean or apply to the plural, and the masculine form
shall be taken to mean or apply to the feminine or to the neuter.

ARTICLE XVI
DURATION

The foregoing covenants and restrictions are for the mutual benefit and protection of the
present and future Owners, the Association, and Declarant, and shall run with the land and shall
be binding on all parties and all Persons claiming under them until January 1, 2022, at which
time said covenants and restrictions shall be automatically extended for successive periods of ten
(10) years, unless changes in whole or in part by vote of those Persons who are then the Owners
of a majority of the Lots in Ashbury Park. :
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ARTICLE XVII
SEVERABILITY

Every one of the Restrictions is hereby declared to be independent of, and severable
from, the rest of the Restrictions and of and from every other one of the Restrictions, and of and
from every combination of the Restrictions. Therefore, if any of the Restrictions shall be held to
be invalid or to be unenforceable, or to lack the quality of running with the land, that holding
shall be without effect upon the validity, enforceability or “running” quality of any other one of
the Restrictions.

ARTICLE XVIII
NON-LIABILITY OF DECLARANT

The APHOA shall not have any liability to any Owner or to any other Person with respect
to drainage on, over or under a Lot. Such drainage shall be the responsibility of the Owner of the
Lot upon which a Residence is constructed and of the builder of such Residence. An Owner, by
an acceptance of a deed to a Lot, shall be deemed to have agreed to indemnify and hold the
APHOA free and harmless from and against any and all liability arising from, related to, or in
connection with drainage on, over and under the Lot described in such deed. The APHOA shall
have no duties, obligations or liabilities hereunder except such as are expressly assumed by the
APHOA, and no duty of, or warranty by, the APHOA shall be implied by or inferred from any
term or provision of this Declaration. v

ARTICLE XIX
RESPONSIBILITY OF OWNERS

Each Owner will preserve and maintain the part of the Buffer Yard and Drainage
Easement located on such Owner’s Lot, consistent with the purpose of such area to provide a

natural buffer between adjacent real estate and to facilitate storm water drainage.

(Signature Page follows)
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IN TESTIMONY WHEREOF, Declarant has executed this Declaration as of the date set
forth above for the Amendments to the Declaration of Covenants and Restrictions of Ashbury

Park.

Ashbury Park Homeowners Association, Inc.,

An Indiana Not for Profit Corporatiop,

By{_‘ Z/ fé;/ Q//
President /
STATE OF INDIANA )
)y SS

COUNTY OF HAMILTON )

Before me, the undersigned, a Notary Public in and for said County and State, personally
appeared Andrew J Weidekamp who acknowledged the execution of the foregoing Declaration
of Covenants and Restrictions on behalf of such entity and by its authority for the purposes set
forth therein.

D —
WITNESS my hand and Notarial Seal this & day of /47(/(@ US/ , 20 {6

My Commission Expires: (D { {Q ) /Q(‘) 1< Q" Mﬂ

Notacy Phiblic, Signaty {
County of Residence: HA’ 081N SARA . UL \WEL y

SARA J. BURWELL, Notary Public
Hamilton County, State of indiana
My Commission Expires January 26, 2018

This instrument prepared by a committee of the Board of Directors of The Ashbury Park Home
Owners Association as verified by Andrew Weidekamp, President.

affiem, under the penalties for perjury, tpat 1 hgve:
ral?é?measonable care to redact each Social Security
. ;e H ent, o eql

It
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