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THIS DECLARATION madethis_ 8 = _ day of Am._ , 1999, by

LAWRENCE/FORT HARRISON DEVELOPMENT CORPORATION an Indiana nonprofit corporation

{Declarant).

WITNESSETH:

WHEREAS, the following facts are represented by Declarant:
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LAWRENGCE TOWNSHIP
ASSESSOR

Declarant is the sole awner of the fee simple title to certain real estate located in
Marion County, Indiana, more particularly described in Exhibit A, which is
incorporated herein by reference {hereinafter referred to as the "Tract” or "Benjamin
Square").

Declarant is the sole owner in fee simple title to certain real estate located in Marion
County, Indiana, more particularly described in the attached Exhibit 8, which is
incorporated herein by reference (hereinafter referred to as "Additional Tract").

Declatant by execution of this Declaration assures that all properties which are a
part of Benjamin Square shall be conveyed subject to the terms and conditions of
this Declaration, which Declaration shall runwithithe land and be binding upon all
parties having any right, title or interestin the Tract, or any part thereof, their heirs,
successors and assigns, and shall ifure to the benefit of each Owner.

It is the intention of the Declarant that at a future date the Additional Tract shall be
made subject to the terms and conditions of this Declaration.

OW, THEREFORE, Declarant hereby makes this Declaration as follows:
B6 2%

Definitions. The following terms as used in this Declaration, uniess the context
clearly requires otherwise, shall mean the following:

{a »additiona Tract" means that real estate or any part of it described in
Paragraph 25 of this Declaration and in the attached Exhibit B.

b *Applicable Date means the date determined pursuant 1o Paragraph 11 of
this Declaration.

{c) »Articles" or *Articles of Incorporation” means the Articles of Incorporation
of the Corporation, as hereinafter defined. The Articles of Incorporation are
incorporated herein by reference.

(d) “Benjarnin Square, Section T* means the name by which the Tract, as
described in Paragraph A above and which is the subject of this
Declaration, and which the Corporation manages, shall be known.

e} "Benjamin Square” means Benjamin Square, Section | and any additional
area o section subjected to this Declaration by a Supplemental Declaration
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as provided herein.

“Board of Directors™ means the governing body of the Corporation, either
the Initial Board of Directors or the Board of Directors elected by the
Members in accordance with the Articles and By-Laws of the Corporation.

"By-Laws" shall mean the By-Laws of the Corporation and shall provide for
the election of directors and officers and other governing officials of the
Cotporation. The By-Laws are incorporated herein by reference.

"Common Area" shall mean (i) those partions, if any, of the Tract shown
upon any recorded subdivision plat of the Tract or any part thereof
(including the Initial Plat), which are not Lats (reserving, however, unto
Declarant the right to re-piat any of such areas as part of one (1) or more
Lots), whether such plat is heretofore or hereafter recorded, including all
improvements and structures constructed or to be constructed thereon, and
{ii) such particns of the Tract (if any} as are hereafter declared to be
“Common Area" by an instrument executed and recorded by Declarant
whether or not such areas comprise part or all of a lot or lots shown upon
any recorded subdivision plat of the Tract.

"Common Expense" means expenses foradministration of the Corporation,
and expenses for the upkeep, maintenance, repair and replacement of the
Common Area, and any other costs or expense incurred by the Corporation
for the benefit of the same or the Owners, including but notlimited to any
costs and expenses shared with any other homeowners.or property owners
association for the upkeep, maintenance, repair and replacement of any real
estate or improvements commonly enjoyed by the Owners and the owners
of such other real estate or commenly enhancing the Lots and Homes and
such other real estate and all sums lawfully assessed against the metnbers of
the Corporation.

“Corporation" means Benjamin Square Neighborhoed Association, Inc., its
successors and assigns, an indiana nonprofit corporation, whose members
shall be the Owners of Lots, or appointees as provided in Paragraph 11 of
this Declaration; such Corperation being more particularly described in
Paragraph 11 of this Declaration.

“Declarant" shall mean and refer to Lawrence/Fort Harrison Development
Corporation, an Indiana nonprofit corporation, and any successors and
assigns of it whom it designates in one or more written recorded
instriiments to have the rights of Declarant hereunder including, but not
limited to any mortgagee acquiting titie to any portion of the Tract pursuant
to the exercise of rights under, or foreclosure of (or by acceptance of a deed
in‘lieu of foreciosure), a mongage executed by Declarant; provided,
however, that any such mortgagee so acquiring title by virtue of foreclosure
against {or acceptance of a deed in lieu of foreclosure from) the Declarant
shall not be deemed to have assumed any prior obligations or liabilities of
the Declarant hereunder.
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"Home" means the single family dwelling unit located upon a Lot.

"Lawn Care Expense" means the expense of Lawn Care Service provided by
the Corporation to an Owner at the option of such Owner, which shall be
paid by each such Owner as a special Lawn Care Assessment as provided
for in Paragraph 19() of this Declaration. Lawn Care Expense shalt not be a
Common Expense,

"Lawn Care Service" means the regular and routine lawn cutting and lawn
maintenance, including fertilization and trimming, provided by the
Corporation to an Owner at the option of such Owner, which shall be paid
by each such Owner as a special Lawn Care Assessment as provided for in
Paragraph 19(f) of this Declaration.

"Lot" means any plot of ground included in the Tract {with the exception of
Common Area) and designated as such upon the recorded Plat of Benjamin
Square, Section 1 or upon the recorded Plat, if any, of the Additional Tract
or any part thereof and upon which one (1} Home is constructed, is to be
constructed ot has existed, When Lot is used it shall be deemed to include
the Home, if any, located thereon.

"Member" means a member of the Corporation.
"Mortgagee” means the holder of a first mortgage lien on a Lot.

"Owner” means a person, firm, corporation, partnership, assoclation, trust
or other legal entity, or any combination thereof, who owns the fee simple
title to a Lot, including contract sellers, but excluding those having such
interest merely as security for the performance of an obligation.

"Private Street” or "Street” means the portion(s) of the Tract or Additional
Tract designated and shown as "Streets" on any plat of the Tract or
Additional Tract.

“Snow Removal Expense” means the expense of Snow Removai Service
pravided by the Corperation to.an Owner at the optiof of such Owner,
which shall be paid by each Qwner as.a special Snow Removal Assessment
as provided for in Paragraph 19(f} of this Declaration. Snow Removal
Expense shall not be a Common Expense.

“Snow-Rernoval Service” means the remgval of snow from.the driveway
and the walk from the driveway to the front'door of the Owner, provided
by the Corparation to an Owner at the option of such Owner, which shall
bepaid by each such Owner as a special Snow Removal Assessment as
provided for in Paragraph 19(f) of his Declaration,

"Tract” means the real estate described in subparagraph (d) above and such
portians of the real estate for which a Plat has been recorded in the Office
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of the Recorder of Marion County, Indiana, and which has been subjected
to this Declaration by a Supplemental Declaration as provided herein,

Declaration. Declarant hereby expressly declares that the Tract and Additional
Tract, if any, shall be held, conveyed and transferred in accordance with the
provisions of this Declaration.

Description of Benjamin Square, Section 1. Benjamin Square, Section 1
consists of ninety (99 Lots numbered 1 through 9§, inclusive, together
with the Commo as designated on the Plat. The Common Area and the
size of the Lots are as designated on the Plat. The legal description for each Lot
in Benjamin Square, Section 1 shall be as follows:

Lot in Benjamin Square, Section 1, a subdivision in Marion County,
Indiana, as pet plat thereof recorded , 1999, as Instrument
Number in the Office of the Recorder of Marion County,
Indiana.

Lots. The boundaries of each Lot in Benjamin Square, Section 1 shall be as
shown on the Plat.

Common Area. Common Area includes all therarea designated as such on the
recorded Plat of Benjamin Square, Section 1 or on a recorded Plat of the
Additional Tract or any part thereof; including but not limited to any lake,
sidewalks, private streets, and perimeter landscaping and fencing benefiting only
the Tract or Additional Tract, but excluding all Lats, If the Additional Tract is not
planned, the Paragraphs in this Declaration relating to Commen Area in the
Additional Tract and ownership thereof by the Corporation shall not be
applicable. The fencing along the northern boundary of the Tract shall be
deemed a part of the Common Area.

Ownership of Common Area. The Common Area shail be conveyed to or
owned by the Corporation, and shall be held for the use and enjoyment of the
Members, all of whom shall have the right and easement of enjoyment in and to
the Common Area which right shall pass with title to every Lot, subject to the
provisions of this Declaration, including but not limited to, thefollowing:

The right of the Corporation, upon approval by a written instrument signed
by two-thirds of all Class A Members, all Class B Members, and by two-
thirds of all first mortgagees, to dedicate or transfer all or any part of the
Common Area to any public agency, authority or utility for such purposes
and-subject ta.such conditions as may be.agreed by the Corporation.

The right of the Corporation to-adeptsuch rules and regulations regarding
the Common Area as it deems necessary as provided in Paragraph 12,

The Common Area in Benjamin Square, Section 1 shall be convayed to or
owned by the Corporation at the time of conveyance of the first Lot in
Benjamin Square, Section 1.




10.

1.

(@

Delegation of n Area. Any Member may delegate, in
accordance with pravisions of this Declaration and the rules or regulations
promulgated by the Corparation, his right of enjoyment, and use of the
Common Area and facilities to members of his family, his tenants or contract
putchasers wha reside on any Lot.

nts rea. If by reason of inexactness
of construction, settling after construction or for any other reasons, any Common
Area encroaches upon any Lot an easement shall be deemed to exist and run to
the Corporation for the maintenance, use and enjoyment of such Common Area.

Sidewalks. The Owner of a Lot shall have an easement to and a non-exclusive
right to use the sidewalks serving more than one Lot, whether or not such
sidewalks are part of the Lot or lecated in the Common Area. Such right to use
shail pass with title to the Lot even though not expressly mentioned in the
document passing titfe.

Easement for Utilities and Public and Quasi Pyblic Vehicles. All public and
quasi public vehicles including, but not limited to, police, fire and other
emergency vehicles, trash and garbage collection, post office vehicles and
privately owned delivery vehicles shall have theright to enter upon the ingress -
egress easements and Comron Area in the Tract in the performance of their
duties. An easement is also granted to all utilities and their agents for ingress,
egress, installation, replacement, repairing and maintaining of sueh Utilities,
including but not limited to water, sewers, gas, cable television, telephone and
electricity on the Tract; provided, however, nothing herein shall permit the
installation of sewers, electric (ines, water lines or other utilities, except as
initially designed and approved by Declarant on the Plal or as theraafter may be
approved by Declarant or by the Board of Directors. By virtue of this easement
the electrical and telephone utilities are expresshy permitted to erect and
maintain the necessary equipment on the Tract and to affix and maintain
electrical and telephone wires, circuits and conduits on, above, across and
under the roofs and exterior walls of the Homes. In the event any utifity
furnishing service should request a specific easement by a separate recordabie
document, Declarant shall have the right to grant such easement on such Tract
without conflicting with the terms of this Paragraph. The easements granted
herein shall in no way affect any other recorded easerment on the Tract, An
easement is also granted to the Corporation, its officers, agents and employees
and to any management company selected by the Corporation to enter in or to
cross over the Common Area to perform its duties.

Corporation; Membership: Voting: Functions.

Membership i Corporation. Declarant and each Owner of a Lot which is
subject to assessment shall, automaticaily upon becoming an owner, be and
become a Member of the Corporation and shall remain a Member until
such time as his ownership of a Lot ceases, but membership shall terminate
when such Owner ceases to be an Owner, and will be transferred to the
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new Owner of his Lot; provided, however, that any person who holds the
interest of an Owner in a Lot merely as security for the performance of an
obligation shall not be a member until and unless he realizes upon his
security, at which time he shall automatically be and become an Owner
and a Member of the Corporation.

Classes and Voting Rights. The Corporation shall have two (2) classes of
membership, with the following voting rights:

Class A. Class A Members shall be all Owners except Class B
Members, Each Class A Member shalf be entitled to one (1) vote for
each Lot of which such Member is the owner with respect to each
matter submitted to a vote of Members upon which the Class A
Members are entitled to vote. When more than one (1) person
constitutes the Owner of a particuiar Lot, all such persons shall be
Members of the Corporation, but all of such persons shall have only
one (1) vote for such Lot, which vote shall be exercised as they among
themseives determine, but in no event shall more than one (1} vote be
cast with respect to any such Lot.

Class B. Class B Members shall be Declarant and all successors and
assigns of Declarant designated by Declarant as Class B Members in a
written notice mailed or delivered toitheregistered agent of the
Corporation. Each Class B Member shall be entitled to three (3) votes
for each Lot of whichyit is the Owner on all matters requiring a vote of
the Members of the Corporation. The Class B membership shall cease
and terminate upen the Applicable Date, which shall be the first to
oceur of:

{n the date upon which the written resignation of the Class B Members
as such is delivered to the registered agent of the Corporation,

2 thirty (30) days after the date when the total votes outstanding in the
Class A membership equal or exceed the total votes outstanding in
the Class B membership, or

e} January 1, 2006

Quorum, Except where otherwise expressly provided in these Declarations,
the By-Laws, the Articles or the Act, the presence of Owners or their duly
authorized representatives owning at least twenty-five percent (25%) of the
total number of Lots shall constitute a quorum at all meetings. Unless
otherwise required herein or by the Act,-the Owners at a.meeting atwhich.a
quorum s initially present may continue_to do business until adjournment,
notwithstanding the withdrawal of encugh Owners to leave less than a
quorum. As used efsewhere in these Declarations or the By-Laws, the term
“Majority of Owners* shall mean, unless otherwise expressly indicated,
maore than fifty percent (30%) of the total number of Lots, and the term
“Majority of the Vote” shall mean a majority of the votes of the Owners
present or represented at a meeting at which a quorum is present.
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After the Applicable Date, all Class B Members shall become Class A Members
and subject to all terms, conditions, restrictions, rules and regulations applicable
to Class A Members,

Eunctions. The Corporation has been formed for the purpose of providing
for the maintenance, repair, upkeep, replacement, administration, oparation
and ownership of the Common Area, to pay taxes assessed against and
payable with respect to the Common Area and to pay any other necessary
expenses and costs in connection with the Common Area, and to perform
such other functions as may be designated to it to perform under this
Declaration.

F ir

Management. The business and affairs of the Corporation shall be
governed and managed by the Board of Directors. No person shall be
eligible to serve as a member of the Board of Directors unless he is, or is
deemed in accordance with this Declaration to be, an Owner, including a
person appointed by Declarant as provided inssubparagraph (b) of this
Paragraph 12.

Initial Board of Directors. The Initial Board of Directors shall be composed
of the following persons, to-wit: J.. Lynn. Boese, Craig H.Romerii and
Warren W. White, |r. (hereinafter referred to as the "Initial Board"}, all of
whom have been gr shall be appointed by Declarant. Notwithstanding
anything to the contrary contained in, or any other provisions of, this
Declaration, the Articles or the By-Laws (a) the initfal Board shall hold office
until the Applicable Date, and {b) in the event of any vacancy ar vacancies
occurring in the Initial Board for any reason or cause whatsoever prior to
the Applicable Date, determined as provided above, every such vacancy
shall be filled by 2 person appainted by Declarant; who shall thereafter be
deemed a member of the [nitial Board. Each Ownrer, by acceptance of a
deed to a Lot, or by acquisition of any interest in a Home'by any type of
juridical acts inter vivos or catse mortis, or otherwise; shall be deemed to
have appointed Declarant as such Owner's.agent, attorney-in-fact and
proxy, which shall be deemed coupled with an interest and irrevocable
until the Applicable Date determined as provided above, to exercise all of
said Owner's right to vote, and to vote as Declarant determines, on all
matters-as to which Members of the Corporation.are entitled to vote under
the Declaration, the Articles, the By-Laws or otherwise; provided, hawevaer,
this right to vote granted to Declarant shall not extend to votes of Members
{if a vote is required) on matters of Special Assessments, mortgaging
Common Area or merger or consolidation of the Corporation with ancther
corporation, This appointment of Declarant as such Owner's agent,
attorrey-in-fact and proxy shali not be affected by incompetence of the
Owner granting the same. Each person serving on the Initial Board,
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whether as an original member thereof or as a member thereof appointed
by Declarant to fill a vacancy, shall be deemed a Member of the
Corporation and an Owner solefy for the purpose of qualifying to act as a
member of the initial Board of Directars and for ne other purpose, No such
persan serving on the Initial Board shall be deemed or considered a
Member of the Corporation nor an Owner of a Lot for any other purpose
(unless he is actually the Owner of a Lot and thereby a Member of the
Comoration).

Duties of the Board of Directors. The Board of Directors shall be the
governing body of the Corporation representing all of the Owners and be
responsible for the functions and duties of the Corporation, including, but
not limited to, providing for the administration of the Tract, the
management, maintenance, repair upkeep and replacement of the Common
Area (unless the same are otherwise the responsibility or duty of Owners),
and the collection and disbursement of the Common Expenses. The Board
may, on behalf of the Corporation, employ a reputable and recognized
professional property management agent (herein called the "Managing
Agent') upon such terms as the Board shall find, in its discretion, reasonable
and customary, provided any such management agreement shall be for a
term of three (3) years or less and shall provide that any such agreement
may be terminated by either party for cause;upon thirty (30} days written
notice and terminable withoutcause upon ninety {90} days writien notice to
the other party, Any decision nottc employ a professienal property
management agent shall' require the prior consent of the Owners of at least
sixty-seven percent (67%) of Lots entitied to vote and fifty-one percent
(51%) of the Mortgagees entitled 1o vote as herein provided. The Managing
Agent, if one is employed, shall assist the Board in carrying out its duties,
which include, but are not limited to:

protecting, repairing, maintaining and replacing of the Comman Area,
unless the same are otherwise the responsibllity or duty of Owners of
Lots; provided, however, that this duty shall not include or be deemed
ot interpreted as a requirement that the Corporation, the Board or any
Managing Agent must provide any on-site or roving guards, security
service or security system for protection or surveillance, and the same
need not be furnished;

procuring of snow removal from the Common Area;

landscaping, painting, decorating, furishing, maintenance and upkeep
of the Common Area;

surfacing, paving and maintaining any streets and sidewaiks
constituting a part.of the Common. Area;

preparing the proposed annual budget,a copy of which will be mailed
or delivered ta each Ownet at the same time as the potice of the
annual meeting is'mailed or delivered;

preparing and delivering annually to the Owners a full accounting of
all receipts and expenses incurred in the prior year; such accounting
shall be delivered ta each Owner simultaneously with delivery of the
proposed annual budget for the current year;



d)

{viii)

(ix}

(x}

{xi}

{xii)

{xiii)

(i)
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(iv)

keeping a current, accurate and detailed record of receipts and
expenditures affecting the Common Area and the business and affairs
of the Corporation, specifying and itemizing the Common Expenses; all
records and vouchers {including current copies of the Declaration,
Articles of Incorporation, By-Laws and Rules) shall be available for
examination by an Owner, Mortgagee, insurer or guarantor of a first
mortgage at any time during normal business hours;

procuring and maintaining for the benefit of the Corporation and the
Board the insurance coverages required under this Declaration and
such other insurance coverages as the Board, in its sole discretion, nay
deem necessary or advisable;

paying taxes assessed against and payable with respect to the Common
Area and paying any other necessary expenses and costs in connection
with the Common Area;

furnishing, upon request of any Mortgagee, insurer or guarantor of a
first montgage, an audited financial statement for the immediately
preceding fiscal year;

precuring and providing for the Lawn Care Service and Snow Removal
Service, as applicable to Owners electing such service; and
aestablishing and maintaining for the benefit of the Corporation and
Owners, membership in the Historic Fort Harrison Property Owners
Association and paying any assessments.and costs thereof as Common
Expenses of the Comporation.

Powers of the Board of Directors. The Board of Directors shall have such

powers as are reasonably necessary or appropriate to.accomplish the
performance of its duties. These powers include, but are not limited to, the
following:

To employ a reputabie and recognized professional managing agent or
real estate management company (either being hereinafter referred ta
as "Managing Agent") to assist the Board in performing its duties;
provided, however, any management agreement shall be terminable
for cause upon thirty (30) days written notice and terminable without
cause upon ninety (30) days written notice, and any such agreement
may not exceed three (3) years;

To purchase for the benefit of the Owners such equipment, -materials,
labor, and services as may be necessary in'the judgment of the Board
of Directors;

To procure for the benefit of the Owners fire and extended coverage
insurance covering the Common Area to the full insurable value
thereof, ta procure-public liability-and property damage insurance and
Worker's Compensation Insurance, if necessaty, and to procure al!
such other insurance as 15 required or permitted under the Declaration,
for the benefit of the Owners, the Corporation, and the Mortgagees;

To employ legal counsel, architects, engineers, contractors,
accountants, and others as in the judgment of the Board of Directors
may be necessary or desirable in connection with the business and
affairs of the Corporation;
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(v} To employ, designate, discharge and remove such personnel as in the
iudgment of the Board of Directors may be necessary for the
maintenance, upkeep, repair and replacernent of the Common Area;

{vi) Yo include the costs of all of the above and foregoing as Common
Expenses of the Corporation and to pay ail of such costs thereirom;
(vii} To open and maintzin a bank account or accounts in the name of the

Corpaoration and to designate the signatories thereto;

(viii) To adopt, revise, amend, and alter from time to time reasonable rules
and regulations with respect to use, occupancy, operation, and
enjoyment of the Tract and Additional Tract provided that the Board
shall give advance written notice to the Owners of such rules and any
revision, amendment or alteration thereof,

Limitation on Board Action. After the Applicable Date, the authority of the
Board of Directors to enter into contracts shall be limited to conracts
involving a total expenditure of less than Five Thousand Dollars
($5,000.00), unless the prior approval of a Majority of Owners is obtained,
except in the following cases;

(i) Supervision and management of the replacement or restoration of any
portion of the Common Area damaged or destroyed by fire or other casualty,
where the cost thereof is payable out.of insurance proceeds actuaily
received;

(i} Proposed contracts and proposed expenditures expressly set forth in and
which do not exceed by/more that 10% in aggregate the proposed annual
budget as approved the Owners.at the annual meeting. However, specific
items within the budget need nct be approved separately by the Owners at
the annual meeting, The Board may also reallocate funds to items in the
budget so long as the total budgeted funds are not exceeded by more than
10% and, by doing 5@, the total buciget will not be increased by more than
10%;

{iii} Expenditures necessary to deal with emergency conditions in which the
Board of Directors reasonably believes there is insufficient time to call a
meeting of the Ownars; and

(iv) The said Five Thousand Duoliar ($5,000.00) maximum shall automatically be
adjusted every five (5) years from the date of execution of this Declaration to
reflect changes in the purchasing power of the dollar, as determined by the
most recently published annual GNP Implicit Price deflator or any

comparable index.

Compensation. Ne Director shall receive any compensation for his services
as such except to such extent as may be-expressiy. authorized by a majority
vote of the Owners. The Managing Agent, if any is employed, shall be

entitled to reasonable compensation for its services, the cost of which shall
be'aCommon Expense.

Non-Liahility of Directors. The Directors shall not be liable to the Owners
or any other persons for any error or mistake of judgment exercised in
carrying out their duties and responsibilities as Directors, except for their
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own individual willful misconduct, bad faith or gross negligence. The
Corporation shall indemnify and hoid harmless and defend each of the
Directors against any and all liability to any person, firm or corporation
arising out of contracts made by the Board on behalf of the Corporation,
unless any such contract shall have been made in bad faith. It is intended
that the Directors shall have no personal liability with respect to any
contract made by them on behalf of the Corporation.

Bond. After the Applicable Date, the Board of Directors shall provide
blanket fidelity bonds for the Managing Agent (if any, the treasurer of the
Corporation, and, such other officers or directors of the Corporation that
handle or are responsible for funds, indemnifying the Corporation against
larceny, theft, embezzlement, forgery, misappropriation or wrongful
abstraction, willful misapplication, and other acts of fraud or dishonesty, in
such sums and with such sureties as may be approved by the Board of
Directors provided, however, in no event shall the aggregate amount of the
bond be less than a sum equal to three {3) months aggregate assessments on
all Lots and any such bond shall specifically include protection for any
insurance proceeds received for any reason by the Board of Directors.
Fidelity bonds shall name the Corporation as an obligee and shall contain
walvers of all defenses based upon the exclusion of persons serving without
compensation from the definition of employees’ or similar terms or
expressions. Such bonds shail provide that they may not be canceled or
substantially modified for@any reason without at least ten'(10) days prior
written notice to the Corporation. The expense of any such'bonds shall be
a Common Expense.

Initizl Mapagement. The Board of Directors has entered or will hereafier enter
into 2 management agreement with Declarant or with a corporation or other
entity affiliated with Declarant or designated by Declarant for a term not to
exceed three (3) years with either party having the right to terminate for cause
upon thirty (30) days written notice and without cause upon ninety (90) days
written notice, under which Declarant [or such other corporation or entity as
appropriate) will provide supervision, management and maintenance of the
Comman Area, and in general perform all of the duties and obligations of the
Corporatien, Such management agreement may be renewed by the parties for
additional terms of three (3) or less.years or a new management agreement with
different parties may be executed under similar terms and conditions- Any
management agreement is or will be subject to termination by Declarant {or
such other corporation or entity as appropriate) at any time prior to expiration of
its term, in which event the Corporation shall thereupon and thereafter resume
performance of all of its duties and obligations. Notwithstanding anything to the
contrary contained hergin, so long as amanagement agreement between the
Corporaticn and Declarant (or such other corporation or entity as appropriate) is
in effact, Declarant (or such other corporation or entity as appropriate) shall
have and Declarant hereby reserves to itself {or such other corporation or entity
as appropriate), the exclusive right to manage the Tract and perform all the
functions of the Corporation.

1
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Real Estate Taxes. Real estate taxes are to be separately assessed and taxed to
each Lot. In the event that for any year the real estate taxes are not separately
assessed and taxed to each Lot but are assessed and taxed on the Tract and
Additional Tract or part thereof as a whoe, without a breakdown for each Lot,
tnen each Owner shall pay his proportionate share of the real estate taxes
assessed 1o the fand comprising the Tract and Additional Tract or that part
thereof that is assessed as a whole, which shall be the ratio that the square
footage in his Lot bears to the total square foatage of all the land comprising the
Tract and Additional Tract or part thereof assessed as a whole, and shall pay his
proportionate share of the real estate taxes assessed on the improvements on the
Tract and Additional Tract or part thereof assessed as a whole based upon the
ratio that the square footage of his Lot bears to the total square footage of all
improved Lots. Any real estate taxes or other assessments which are chargeable
against the Common Area shall be paid by the Corporation and treated as a
Common Expense.

Utilities. Each Owner shall pay his awn utifities which are used in connection
with his Lot and Home, Such utilities shall be metered separately. Utilities
which are not separately metered shall be treated as and paid as part of the
Common Expense unless otherwise determined by the Corporation.

Maintenance Repairs and Replacements.-Maintenance, repairs, replacements

and upkeep of the Common Area shall be furnished by the Corporation as a part
of its duties and the cost thereof shall constitute a part of the Common Expenses.

Notwithstanding any cbligation or duty.of the Corporation te repair or maintain
any Lot or the Comman Area, if, due to the willful, intentional or negligent acts
or omissions of an Owner or of a member of his family or of 2 guest, tenant,
invitee or ather occupant or visitor of such Owner, damage shall be caused, or if
maintenance repairs or replacements shall be required thereby which would
otherwise be a Comman Expense, then such Owner shall pay for such damage
and such maintenance, repairs and replacements, as may be determined by the
Corporation, unless such loss is covered by the Corporation's insurance with
such policy having a waiver of subrogation clause. If not paid by such Owner
upon demand by the Corporation, the cost of repairing such damage shall be
added to and become a part of the assessment to which such. Owner's Lot is
subject.

If any owner shall fail so to maintain and keep his property or any part thereof in
a good, clean and sanitary condition, the Corporation may perform any work
necessary to do so and charge the Owner thereof for such cost which cost shall
be added to and become a-part of the Owner's assessment and-such cost shall
be immediately due and shall be secured by the Corporation's lien on the
Owner's property.

50 long as the Tract is subject to this Declaration, each Owner, by his
acceptance of a deed to any Lot irrevocably grants to the Corporation, its agents
and employees, the right to enter upon, across and over the Lot owned by such
Owner under such conditions as are reasonably necessary to effect the
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b)

maintenance, cleaning, repair or other work contemplated herein.

it 3

The Architectural Review Board, An Architectural Review Board

("Committee”) consisting of three (3) or more persons shall be appointed by
the Declarant. After the Applicable Date the Aschitectural Review Board
shall be appointed by the Board of Directors.

Purpose. The Architectural Review Board shall regulate the external design,
appearance, use, location, and maintenance of the Tract and Additional
Tract and of improvements thereon in such manner as to preserve and
enhance values and to maintain a harmonious relationship as to structures,
improvements, and the natural vegetation and topography.

In requiring, the submission of detailed plans and specifications as herein set
forth, Declarant intends o develop the Tract and Additional Tract as an
architecturally harmonious, artistic and desirable residential subdivision, and
in approving or withholding its approval of any detailed plans and
specifications so submitted, the Architectural Review Board, or its successors
and assigns, may consider the appropriateness of the improvement
contemplated with relation to improvemeritsion,contiguous or adjacent lots,
its artistic and architectural merits, its adaptability to the Lot on which it is
proposed to be made, andsuch other matters as may be deemed to be in the
interest and benefit of the awners of the lots in the Tract and Additional

Tract as & whole. In this regard, and without limiting the foregaing, the
following architectural standards shail apply te all impravements constructed
and maintained within the Tract and Additional Tract:

1. Siding Color. The Declarant shall designate for the Architectural
Review Board those colors which will be available for siding in the
Tract and Additional Tract on all rew construction within the Tract and
Additional Tract. Lot Owners shall not change the color of any exterior
siding without the appraval of the Architectural Review Board.
Changes in any siding color shall be limited to those colors designated
by the Declarant.

2. Trim Color. All residential dwellings shail have and maintain white
exterior trim, including without limitation, alt columns, cormners, screen
doors, architectural details, eaves, averhangs, windows, window
casings and any other non-siding or non-brick architectural features.

3. Brick Color, The Declarant shall designate for the Architectural Review
Board colors which will be available for brickwork within the Tract and
Additional Tract on ail new construction within the Tract and
Additional Tract. Lot Owners shall not change the color of any exterior
brick without the approval of the Architectural Review Board. Changes
in any brick color shall be fimited to those colors designated by the
Declarant.

13
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11.

Roof Materfals and Colors. The roofs of all residential dweliings in the
Tract and Additional Tract shall be constructed of asphalt shingles of a
single color as approved by the Architectural Review Board.

Landscaping. All residential dwellings within the Tract and Additionai
Tract shall include in their initial construction a landscaping plan
providing a minimum of one lot tree and eight (8) shrubs. Each lot
Owner shall maintain, and to the extent necessary, replace the
landscaping on such Owner's Lot in accordance with these minimum
standards.

Coach Light. Each residential dwelling on each lot shall include a
photocell-aperated coach light to be illuminated from dusk to dawn
and mounted on the exterior of the dwelling.

Recreational Faciljties. No permanently mounted basketball goals will
be allowed to be attached to any residential dwelling or otherwise
permanently installed on a freestanding pole or other permanent
structure within the Tract and Additional Tract. This restriction will not
prohibit the Declarant from installing any such recreational facilities in
any Common Area Easement.

Screening. Screening for outdoor patic and deck enclosures, air
conditioners and gther screening shall be of a wooden latticetype
screening as approved by the Architectural Review Board,

Mail Box, All mail boxes and mail box posts shall be of a uniform
style, type, design and coler, as designated by the Architectural Review
Board, and all suich mail boxes and mail box posts shall conform, at all
times, ta the required uniform style, type, design and color, Individual
mailboxes shall not be permitted on Lots. Mailboxes shall be grouped
mail boxes and repaired, replaced and maintained as 2 Common
Expense.

Decks and Patios. Decks and patios shall not exceed two hundred
{200} square feet in gross area.

Fencing, All fencing, color, style and its placement shall be subject to
approval by the Architectural Review Board. Rear yard fence shall not
be higher than four (4) feet and shall be wood shadowbox style.

Conditigns. Except as otherwise expressly provided In this Declaration, no
improvements, alterations, repairs, change of colors, excavatians, changes
in grade, landscaping, or other work that in any way alters any Lot or the
exterior of the improvements located thereon from its natural or improved
state existing on the date such Lot was first conveyed in fee by Declarant’s
approved builder to an Owner shall be made or done without the prior
approval of the Architectural Review Board of a Lot Development Plan

14




(d)

(e)

therefor. Prior to the commencement by any Owner ather than Declarant
of {i) constructicn, erection or aiteration of any Home, bullding, fence, wall,
swimming pool, tennis court, patio or other structure on a Lot or (ii} any
plantings on a Lot other than foundation plantings, a Lot Development Plan
with respect thereto shall be submitted to the Architectural Review Board
and no building, fence, wall, Home or other structure shail be commenced,
erected, maintained, improved, altered, made or done, or any plantings
made, by any person other than Declarant’s approved builder without the
prior written approval of the Architectural Review Board of a Lat
Development Plan relating to such construction, erection, alteration or
plantings. Such approval shall be in addition to, and not in lieu of all
approvals, consents, permits and/or variances required by law from
governmental authorities having jurisdiction over the Tract and Additional
Tract, and no Owner shall undertake any construction activity within the
Tract and Additional Tract unless all legal requirements have been satisfied.
Each Owner shall complete all improvements to a Lot strictly in accordance
with the Lot Development Plan approved by the Architectural Review
Board. No approval shall be required for instailation of annual or perennial
flowers, or any other planting previously approved by the Board of
Directors or the Architectural Review Board.

Pregedures. In the event the ArchitecturaliReview. Board fails ta approve,
modifies or disapproves in writing a Lot Development Plan within sixty (60)
days after notice of such Plan has been duly filed with the'Architectural
Review Board in accordance with procedures established by Declarant, or,
if Declarant is no longer a Class B member, the Board.of Directors, approval
will be deemed denied. A decision of the Architecturai Review Board
{including a denial resulting from the failure of the Architectural Review
Board to act on the Plan within the specified period) may be appealed to
the Board of Directors, which may reverse or madify such decision
(including approval of a Lot Development Plan deemed denied by the
failure of the Architectural Review Board to act on such Plan within the
specified period) by a two-thirds (2/3) vote of the Directors then serving,

Guidelines and Standards. The Architectural Review Board shall have the

power to establish and medify from time to time such written architectural
and fandscaping guidelines and standards as it may deem appropriate to
achieve the purpose set forth herein to the extent that such design
guidelines and standards are not in conflict with the specific provisions of
the Declaration. Any such guidelines or standards may be appealed to the
Board of Directors which may terminate or modify such guideline or
standard by a two-thirds (2/3) vote of the Directors then-serving.

Application of Cuidelines and Standards. The Architectural Review Board

shallapply the guidelines and standards established in a fair, uniform and
reasonable manner cansistent with the discretion inherent in the design
review process. In disapproving any Lot Development Plan, the
Architectural Review Board shall furnish the applicant with specific reasons
for such disapproval and may suggest madifications in such plan which
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(b}

Pro)

@i}

i)

]

{ii}
{iii)

would render the plan acceptable to the Architectural Review Board if
resubmitted.

Exercise of Discretion. Declarant intends that the members of the
Architectural Review Board exercise discretion in the performance of their
duties consistent with the provisions of sub-section (f), and every Owner by
the purchase of a Lot shall be conclusiveiy presumed to have consented to
the exercise of discretion by such members, In any judicial proceedings
challenging a determination by the Architectural Review Board and in any
action initiated to enforce this Declaration in which an abuse of discretion
by the Architectural Review Board is raised as defense, abuse of discretion
may be established only if a reasonable person, weighing the evidence and
drawing all inferences in favor of the Architectural Review Board, could
only conclude that such action constituted an abuse of discretion.

ights
General.

All easements described in this Declaration are permanent easerments
appurtenant 1o and running with the land. They shall at all times inure
to the benefit of and be binding omtheiOwner and the Mortgagee from
time to time of any Lots and the owner and mortgagee, if any, from,
time to time of the Commen Area, and their respective heirs,
successors, personal representatives or assigns.

The covenants and restrictions contained in this: Declaration shall run
with and bind the Tract and Additional Tract and shall inure to the
benefit of and be enforceable by the Declarant, the Corporation or the
Owner of any Lot subject to this Declaration, their respective personal
representatives, heirs, successors and assigns, for an initial term
commencing on the date this Declaration is recorded and ending
January 1, 2018, after which time the covenants and restrictions shall
be automatically renewed for successive periods of ten (10) years each,
as the same may be amended or modified as herein permitted and
provided.

Right of Enjoyment. Every Owner shall have a non-exclusive right-and
easement of enjoyment in and to the Commen Area limited, however, to
and for the uses and purposes for which any portion of the Common Area is
designed and intended. Such right and easement shall be appurtenant to
and shall pass with the title to every Lot subject to the following provisions.

The right of the Corporation\to pass reasonable rules, with respact to
the Common Area, for the health, comfort, safety and welfare of
persons using the same;

The right of the Corporation to suspend the voting rights of an Qwner
for any period during any assessment against his Lot remains unpaid;
The right of the Corporation to levy assessments as provided in this
Declaration; and
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(iv) The rights of the Corparation and Declarant reserved in this

Declaration.
© ration’s Righ ligations.
i} The Corporation shall have the obligation to manage, repair, maintain,

improve and operate the Common Area and the Private Streets and to
perform all additional obligations described in this Declaration;

(i) The Corporation shall have the right to mortgage all or any portion of
the Common Area for the purpose of securing a loan of money to be
used for any of the purposes specified in subsection (i) above, provided
that the rights of such mortgagee in the Common Area shall be
subordinate to the rights of the Owners under this Declaration, and
provided, further, that the mortgagee shall have received the prior
written approval specified hereinbelow;

{iii) The Corporation shall have the right to dedicate or transfer ail or any
part of the Common Area to any governmental subdivision or public
agency or utility, and to grant permits, licenses, and easements over the
Common Area for utilities and other purposes necessary or useful for
the proper maintenance or operation of the Tract or Additional Tract,
subject to any prior written approval required herein;

(iv) The Tract or Additional Tract shall-besubject to easements of record on
the date the various portions thereof become subject to this
Declaration, and to any easements in the Commuon Akea which may at
any time be granted by Declarant or the Corporation (subject to the
approval referredto in the preceding paragraph).te.any public or
private utilities or governmentz| bodfes for the installation and
maintenance of electrical and telephone conduit and lines, gas pipes,
sewers or water pipes, coaxial cable, or other utility services serving
any Lots or the Common Area; and

] Anything herein apparently to the contrary notwithstanding, except as
otherwise expressly herein provided for, no abandonment, partition,
subdivision, encumbrance sale or transfer of the Common Arez or
other commen property or any part thereof shall be effective unless it
shall have received the prior written approval specified herein.

() Declarant's Rights. Declarant shall have the same rights as any other
Owner as to Lots owned by it from time to time; except as otherwise
specified herein. In addition, until'the last parcet of land shown upon and
identified as a lot on any recorded plat of the Tract or Additional Tract
{whether heretofore or hereafter recorded, including the Plat) is conveyed
to.an Owner other than-Declarant or until the Applicable Date (whichever

avent shall firet neriill Naclarsmt chall howva tha riabt ned mnssemacs wira ska

" “ner portions ofthe Tract of Additional Tract and the fght fo maintain
signs upon the Common Area and any other portions of the Tract or
Additional Tract, other than Lots owned by an Owner other than-Declarant
for the purpose of marketing homes, and to invite and escort the public
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(a)

{b)

thereon for such pumose,

Private Streets. Declarant hereby covenants that it shall convey and transfer
the Private Streets, if any, included in and constituting a part of the Tract
and Additional Tract to the Corporation upon the completion of such
Private Streets. Any Private Streets so conveyed by Declarant to the
Corporation shall, at the time of such conveyance, be subject to all
easements, covenants, conditions, limitations and restrictions then of
record, but shall be free and clear of all liens and financial encumbrances
other than the lien of the then current non-delinguent installment of real
estate taxes and assessments and subsequent installments thereof which
shall thereafter be paid when due by the Corporation, and be further
subject to the terms and provisions of this Declaration. Declarant reserves
unto itself, its successors and assigns, and hereby establishes for each
Owner, their guests and invitees, and all public and quasi-public vehicles,
an easement for ingress and egress on and over the Private Streets. The
terms "public vehicles” and "quasi-public vehicles" shall include, but shalf
not be limited to, vehicles operated for police and fire protection,
ambulance and other emergency vehicies, for trash and garbage collection,
and for mail and other delivery services operated in the performance of
their duties.

Assessments

Annuail Accounting. Annually, after the close of each fiscal year of the
Corporation and prior to the date of the annual meeting of the Corporation
next following the end of such fiscal year, the Board shall cause to be
prepared and fumished ta each Owner a financial statement prepared by a
certified public accountant or firm of certified public accountants then
servicing the Comoration, which statement shall show all receipts and
expenses received, incurred and paid during the preceding fiscal year.

Proposed Annual Budget. Annually, before the date of the annual meeting
of the Corporation, the Board of Directors shall cause to be prepared a
proposed annual budget for the ensuing fiscal year estimating the total
amount of the Common Expenses for the ensuing fiscal yéar and shall
furnish a copy of such proposed budget to each Owner at or prior-to the
time the notice of such annual meeting.is.mailed or delivered to such
Owners. The proposed annual budget shall be submitted to the Owners at
the annual meeting of the Corporation for adoption, and, if so adepted,
shall be the basis for the Reguiar Assessments (hereinafter defined) for the
ensujng fiscal year. Atthe annual meeting of the Owners.at which.a
quorum is present, the budget may be approved in whoig or in part or may
be amended in whole or in part by a majority vote of the QOwners;
pravided, however, that in no event shall the annual meeting of the Owners
be adjourned until an annual budget Is approved and adopted at such
meeting, either the proposed annual budget or the proposed annual budget
as amended, The annual budget, the Reguiar Assessments and all sums
assessed by the Comporation shall be established by using generally
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d)

accepted accounting principles applied on a consistent basis.

The annual budget shall include the establishment and maintenance of a
replacement reserve fund for capital expenditures and replacement and
repair of the Common Area, including but not limited to the private streets,
which replacement reserve fund shall be used for those purposes and not for
usual and ordinary repair expenses. Such replacement reserve fund for
capital expenditures and replacement and repair of the Common Area shall
be maintained by the Corporation in a separate interest bearing account or
accounts with one or more banks or savings and loan associations
authorized to conduct business in Marion County, Indiana selected from
time to time by the Board.

The failure or delay of the Board of Directors 1o prepare a proposed annual
budget and to furnish a copy thereof to the Owners shall not constitute a
waiver or release in any manner of the obligations of the Owners to pay the
Regular Assessments as herein provided, whenever determined. Whenever,
whether before or after the annual meeting of the Corporation, there is no
annual budget approved by the Owners as herein provided for such current
fiscal year, the owners shafl pay Regular Assessments based upon the
Board's proposed annual budget.

Regular Assessments. The annual-budget as adopted by the Owners shall,
based on the estimated cash requirement for the Common, Expenses in the
ensuing fiscal year as setforth in said budgst, contain a proposed
assessment against each Lot, which shall be the same amounit for each Lot.
Immediately foliowing the adoptien of the annual budget each Owner shail
be given written notice of such assessment against his respective Lot {(herein
called the “Regular Assessment”). The aggregate amount of the Regular
Assessments shall be equal to the total amount of expense provided and
included in the final annual budget, including reserve funds as hereinabove
provided, The Regular Assessment against each Lot shall be paid in
advance in equal monthly instaliments commencing on the first day of the
first month of each fiscal year and monthly thereafter through and including
the first day of the last month of such fiscal year. Payment of the month Iy
installment of the RegularAssessment shall be made to the/Board of
Directors or the Managing Agent, as directed by the Board of Directors:
provided, however, Owners may elect to pay assessrients quarterly, semi-
annually or annuaily, in advance. The Regular Assessment for the ensuing
fiscal year of the Corporation shall become a lien on each separate Lot and
Home as of the first day of each fiscal year of the Corporation, even though
the final determination of the amount of such Reguiar Assessment may not
have biean made by that date. Monthly installmerits of Regular Assessments
shall be due-and payable automatically onitheir respective due dates
without any notice from the Board or the Corporation, and neither the
Board nor the Corporation shall be responsible for providing any natice or
statements to Owners for the same.

Special Assessments. From time to time Common Expenses of an unusual
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or extraordinary natuse or not otherwise anticipated may arise. At such
time and provided that any such assessment shall have the assent of two-
thirds (2/3) of the votes of each class of members who are voting in person
or by proxy at a meeting duly called for this purpose at which a quorum is
present, and further provided that the Declarant shall not be any Qwner's
agent, attorney-in-fact or proxy in this vote pursuant to the third sentence of
Paragraph 12{b) of this Declaration, the Board of Directors shall have the
full right, power and authority to make special assessments which, upon
resolution of the Board, shall become a lien on each Lot, prorated in equal
shares (herein called “Special Assessment®). Without limiting the generality
of the foregoing provisions, Special Assessments may be made by the Board
of Directors from time to time to pay for capital expenditures and to pay for
the cost of any repair or reconstruction of damage caused by fire or other
casualty or disaster to the extent insurance proceeds are insufficient therefor
under the circumstances described in this Declaration.

Regular Assessments Prior to the Applicable Date. During the period that
Declarant or its authorized Develaper and/or Builder is constructing Homes
within the Tract or any Additional Tract, it is difficult to accurately atlocate
the Common Expenses to the individual Lots. The purpose of this section is
to provide the method for the payment of the Common Expenses during the
period prior to the Applicable Date to.enable the Corporation to perform its
duties and functions. Accordingly and notwithstanding any other provision
contained in this Declaration, the Articles or the By-Laws or otherwise, prior
to the Applicable Date the annual budget and all Regulat Assessments and
Special Assessments shall be established by.the Initial Board without any
meeting or concurrence of the Qwners; provided, however, the Regular
Assessments shall be determined in accordance with the provisions
contained in this Paragraph 19(e).

The Corporation will enter into a management agreement with Declarant (or
a corporation ot other entity designated by Declarant){hereinafter referred to
as "Management Agent! or "Managing Agent"} in accordance with the
provisions of Paragraph 13 of this Declaration. 5o long as such management
agreement (or similar agreement) remains in effect, the Common Expenses
and Regular Assessments shall be paid by Owners to Management Agent.
Declarant shall guarantee that until the earlier of (1) the termination of said
management agreement or (2} 1 year after the date of recordation of this
Declaration, the monthly Regular Assessment shail not exceed

Tisepry Frvg ———— Dollars ($ 25-0 0 ) {the
"Guaranteed Charge"). After this date (assuming that said management
agresment or similar agreement is still.in-effectl-and so long thereafter as said
management agreement (or similar agreement) remains in effect and
Management Agent continues to perform such functions, Declarant
guarantees that the monthly Regular Assessment shall not exceed the
amount of the Guaranteed Charge plus a maximum of a twenty percent
{20%) increase in the Guaranteed Charge for each year. Such adjustments
to the Guaranteed Charge (up to a twenty percent (20%) increase as
determined by the Board) shall be made annually on January 1 of each year
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so long as said management agreement remains in effect and Management
Agent continues to perform such functions. Such monthly charge shall,
during such guaranteed period, entirely defray the Owner's obligation for
his share of Cornmon Expenses and shall be the Owner's entire Regular
Assessment, Declarant shall be responsible for any deficit during such
guarantee period; provided, however, that this guarantee is not intended to
include, and does not include, major physical alterations or other unusual
expenditures not ordinarily antfcipated in normal maintenance operations.
Such expenditures would be covered through Special Assessments, or, if
sufficient the replacement reserve fund, if any such fund exists.

Excluding the Lawn Care Expense and Snow Removal Expense, five percent
{5%) of the Regular Assessment paid prior to the Applicable Date shall be
designated as a reserve fund for maintenance, repairs or replacement of
Common Areas that must be repaired and replaced on a periodic basis.

That portion of the Regular Assessments collected by Declarant prior to the
Applicable Date applicable to any replacement reserve created shall be held
by the Initial Board and, if required, applied to the replacement of Commeon
Areas. To the extent that any such replacement reserve is not so applied, the
balance thereof shall be retained by the Corporation at the Applicable Date.

Payment of Regular Assessments priar to the Applicable Date with respect to
each Home (that is not owned by Declarant or its authorized Developer
and/or Builder) shall commence on the date of conveyance by,Declarant or
its authorized Developer and/or Builder to such new owner. The first
payment shall be payable on the date of conveyance prorated to the first day
of the calendar month next ensuing, Thereafter, payment of the regular
Assessment shall be paid the first day of each ealendar month during the
period pricr to the Applicable Date.

FOR EACH LOT DECLARANT OWNS, DECLARANT SHALL PAY TO THE
CORPORATION TWENTY-FIVE PERCENT (25%) OF THE AMOUNT OF
THE REGULAR ASSESSMENT; PROVIDED, HOWEVER, SUCH PAYMENT
BY DECLARANT FOR LOTS WITHIN THE PLAT SHALL NOT COMMENCE
UNTIL THE FIRST LOT IN SUCH AREA SUBJECT TO THE PLAT 15
CONVEYED TO AN OWNER OTHER THAN DECLARANT'S AUTHORIZED
BUILDER. THE AUTHORIZED BUILDER SHALL PAY NO REGULAR
ASSESSMENT FOR A PERIOD OF SIX'{6) MONTHS FROM THE DATE OF
PURCHASE. THEREAFTER SUCH BUILDER SHALL PAY THE REGULAR
ASSESSMENT AS ANY OTHER OWNER.

Each Owner hereby authorizes the Corporation and the Board of Directors
and its officers to enter into the aforesaid management agreement described
in Paragraph 13 of this Declaration and to adhere to and abide by the same.

nt. Each Owner who

elects at his option for Lawn Care Service and/or Snow Removal Service
shall pay a special assessment ("Lawn Care Assessment or Snow Removal
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Assessment”) payable each and every month at the same time as and along
with the payment of the Regular Assessment. Any efection for Lawn Care
Service and/or Snow Removal Service shall be binding upon the electing
Owner not less than one (1) calendar year, and each such election shall be
deemed to be renewed annually as of January 1 of each year (“Renewal
Date") unless the Owner desiring termination of such service notifies the
Corporation in writing of termination of his election for Lawn Care Service
and/or Snow Removal Service not less than forty-five {(45) days prior to the
Renewal Date. With respect to any Owner electing the Lawn Care Service
and/or Snow Removal Service, the Lawn Care Assessment and/or Snow
Remaoval Assessment for the current fiscal year of the Corporation shall
become a lien on the applicable separate Lot and Home of such electing
Owner as of the first day of each fiscal year of the Corporation, even though
the final determination of the amount of such Lawn Care Assessment and/or
Snow Removal Assessment may not have been made by that date.

Failure of Qwner to Pay Assessments, No Owner may exempt himself from
paying Regular or Special Assessments, or, if applicable upon election, from
the Lawn Care Assessment and/or Snow Removal Assessment inciuding
contributing toward the expenses of administration and of maintenance and
repair of the Common Area and toward any other expense lawfully agreed
upon, by waiver of the use or enjoyment/of the.Common Areas, or by
abandonment of the Home belonging to such Owner. Each Owner shall be
personally liable for the payment of all Regular and Special Assessments
and, if applicable upenielection, the Lawn Care Assessment and/or Snow
Removal Assessment,’ Where the Owner. constitutes. more than one person,
the liability of such persons shall be joint and several, If any Owner shall
fail, refuse or neglect to make any payment of any Regular or Special
Assessments or, if applicable upon election, the Lawn Care Assessment
and/or Snow Removal Assessment when due, the lien for such assessment
on the Owner's Home may be foreclosed by the Board for and on behalf of
the Corporation as provided by law. Upen the faiture of an Owner to make
payments of any Regular or Special Assessments or, if applicable upon
election, the Lawn Care Assessment and/or Show Removal Assessment,
within ten (10} days after such are due, the Board, in its discretion, may:

(1) impose a late charge which will be considered‘an addition-to the
assessment, in an amaunt to be determined by the Board of up to
twenty-five percent (25%) of the amount of the Assessment;

(2) accelerate the entire balance of the unpaid Assessments for the
remainder of the fiscal year and-declare-the same immediately due
and payable, notwithstanding any other provisions hereof to the
contrary;

(3) suspend such Owner's right to use the recreational facilities within
the Tract or the Additicnal Tract ; and

(4) suspend such Owner's right to vote as provided in the Indiana
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Nonprofit Corporation Act of 1991, as amended.

In any action to foreclose the lien for any Assessments, the Owner and any
occupant of the Home shall be jointly and severally liable for the payment
to the Corporation of reasonable rental for such Home, and the Board shall
be entitled to the appointment of a receiver for the purpase of preserving the
Home and to collect the rentals and other profits therefrom for the benefit of
the Corporation to be applied to the unpaid Regular or Special Assessments
ar, if applicable upon election, the Lawn Care Assessment and/or Snow
Removal Assessment. The Board may, at its option, bring a suit to recover a
money judgment for any unpaid Regular or Special Assessments or, if
applicable upon election, the Lawn Care Assessment and/or Snow Removal
Assessment, without foreclosing or waiving the lien securing the same. In
any action to recover a Regular or Special Assessment or, if applicable upon
election, the Lawn Care Assessment and/or Snow Removal Assessment,
whether by foreclosure or otherwise, the Board, for and on behalf of the
Corporation, shall be entitled to recover costs and expenses of such action
incurred, including but not limited to reasonable attorney's fees, from the
Owner of the respective Home.

Subordination of Assessment Lien to Mortgage. Notwithstanding anything
contained in this Declaration, the Articlesiorthe By-Laws, any sale or
transfer of a Lot to a mortgagee pursuant to a foreclosure on its mortgage or
canveyance in [ieu thereof; of a conveyance to any person,at a public sale
in a manner provided by law with respect to mortgage foreclosures shall
extinguish the lien of any unpaid.installment of any Regular Assessment or
Special Assessment or, if applicable upon election, the Lawn Care
Assassment and/or Smow Removal Assessment as to such installment which
became due prior to such sale, transfer or conveyance; provided, however,
that the extinguishment of such lien cannot relieve the prior cwner from
personal liability therefor. No such sale transfer or conveyance shall relieve
the Lot and Home or the purchaser at such foreclosure sale or grantee in the
event of conveyangce in Jieu thereof from liability for any installments of
Regular Assessments or Special Assessments or, if applicable upon election,
the Lawn Care Assessment and/or Snow Removal Assessment thereafter
becoming due or from the lien therefor, Such unpaid share of any Regular
Assessments or Special Assessments or, if applicable upon election, the
Lawn Care Assessment anc/or Snow Removal Assessment, the lien for
which has been divested as aforesaid shall be deemed to be a Common
Expense collectible from all Owners (including the party acquiring the
subject Lot from which it arose),

Mortgages.

Notice 1o Corporation. ~Any Owner who places a first mortgage lien upon
his Lot, or the Mortgagee, shall notify the Secretary of the Corporation
thereof and provide the name and address of the Mortgagee. A record of
such Mortgagee and name and address shall be maintained by the Secretary
and any notice required to be given to the Mortgagee pursuant to the terms
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of this Declaration, the By-Laws or otherwise shall be deemed effectively
given if mailed to such Mortgagee at the address shown in such record at
the time provided. Unless notification of any such mortgage and the name
and address of Mortgagee are furnished to the Secretary, either by the
Owner or the Mortgagee, no notice to any Mortgagee as may be atherwise
required by this Declaration, the By-Laws or otherwise shall be required
and no Mortgagee shall be entitled to vote on any matter to which he
otherwise may be entitled by virtue of this Declaration, the By-Laws, a
proxy granted to such Morigagee in connection with the mortgage, or
otherwise. The Corporation shall, upon request of a Mortgagee who has
furnished the Corporation with its name and address as hereinabove
provided, furnish such Mortgagee with written notice of any defauit in the
performance by its borrower of any obligations of such borrower under this
Declaration or the By-Laws which is not cured within sixty (60) days.

Nagtice of Unpaid Assessments. The Corporation shall, upon request of a
Mortgagee, a proposed mortgagee, oF a proposed purchaser whe has a
contractual right to purchase a Lot, furnish to such Mortgagee or purchaser
a statement setting forth the amount of the unpaid Regular Assessments or
$pecial Assessments or other charges against the Lot, which statement shall
be binding upon the Corporation and the Owners, and any Mortgagee or
grantee of the Lot shall not be liable formorshall the Lot conveyed be
subject to a lien for any unpaid assessments or charges.in excess of the
amounts set forth in such statement.

Right of Mortgagee ta Pay Real Estate Taxes or Insurance Premiums.
Mortgagees shall have the right, but not the obligation, {1) to pay any taxes
or other charges against the Common Area which are in default and (2) to
pay any overdue premiums on hazard insurance for the Common Area or to
secure new hazard insurance for the Common Area on the lapse of a

policy. Any Martgagee making such payment shall be owed immediate
reimbursement by the Corporation.

Notice of Condemnation or Casualty Loss. Mortgagees shail be timely
notified of any condamnation loss which affects a material portion of
Benjamin Square or any Home. Mortgagees shall also be'timely notified of
any lapse, cancellation or material modification of any/insurance policy or
fidelity bond held by the Corporation;

Notice to Insyrers and Guarantors. Any guarantor of a first mortgage or any
insurer shall, upon notification and request to the Corporation, receive the
same noticesas-are required to be given to Mongagees.

Insurance.

Casualty Insurance. The Corporation shall purchase a casualty insurance
policy or policies affording fire and extended coverage insurance insuring
the Common Area in an amount consonant with the full replacement vajue
of the improvements which, in whole or in part, comprise the Common
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Area. If the Board of Directors can obtain such coverage for reasonable
amounts, they shall also obtain "all risk™ coverage, The Board of Directors
shall be responsible for reviewing at least annually the amount and type of
such insurance and shall purchase such additional insurance s is necessary
to provide the insurance required above. Such Insurance caverage shall be
for the benefit of each Owner, and if applicable, the Mortgagee of each
Owner upen the terms and conditions hereinafter set forth.

All proceeds payable as a result of casualty fosses sustained which are
covered by insurance purchased by the Corporation as hereinabove set forth
shall be paid to it or to the Board of Directors, who shall hold such proceeds
for the benesiit of the Corporation and individual Owners and Mortgagees.
The proceeds shall be used or disbursed by the Board of Directors, as
appropriate, and only in accordance with the provisions of this Declaration
and any surety bond or bonds obtained by the Board of Directors
concerning the officers of the Corporation as provided in the By-Laws shail
specifically include protection for any insurance proceeds s received.

Such casualty insurance policy, and “all risk" coverage, if obtained, shail (to
the extent the same are reasonabiy obtainable) contain provisians that the
insurer {a) waives its right to subrogation as to any claim against the
Corporation, the Board of Directors, itsagentsiand employees, Owners, their
respective agents and guests, and (b} contains an endorsement that such
policy shall not be terminated for nonpayment of premiumsior for any other
reason or shall not be substantially modified without at least ten. (10) days
prior written notice to all Owners.and at least ten (10} days prior written
notice to the Corporation.

Public Liability Insurance. The Corporation shall also purchase a master
comprehensive public liabiity insurance policy in such amount or amounts
as the Board of Directors shall deem appropriate from time to time, but not
less than $1,000,000 for bodily injury, including deaths of persons, and
property damage arising out of a single occurrence. Such comprehensive
public liability insurance policy shall cover the Corporation, the Board of
Directors, any committee or organ of the Corporation or Board, any
Managing Agent appointed or employed by the Corporation, all persons
acting or who may come to act as.agents or employees'of any of the
foregoing with respect to the Tract and Additional Tract, z2ll Owners of Lots
and all other persons entitled to occupy any Lotor Home. Such public
liability insurance policy shall contain a "severability of interest” clause or
endorsement which shall preclude the insurer from denying the claim of an
Owner because of negligent acts of the Corporation or other-Owners.~Such
public liability insurance policy shall contain'a provision that such palicy
shall not be canceled or substantially modlfied without at least ten (10) days
written notice fo the Corporation.

Other Insurance. The Corporation shall also obtain any other insurance

required by law to be maintained, including but not limited to worker's
compensation and occupational disease insurance, and such other
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insurance as the Board of Directors shal! from time to time deem necessary,
advisable or appropriate, including, but not limited to, liability insurance on
vehicles owned or leased by the Corporation and officers and directors’
liability policies. Such insurance coverage shall also provide for and cover
cross liability claims of one insured party against another insured party,
Such insurance shall inure to the benefit of each Owner, the Corporation,
the Board of Directors and any Managing Agent acting on behalf of the
Corporation. Each Owner shall be deemed to have delegated to the Board
of Directars his right to adjust with the insurance companies all losses
under the policies purchased by the Board of Directors the proceeds of
which are payable to the Board or the Corporation.

{d) General Provisions. The premiums for all insurance hereinabove described
shall be paid by the Corporation as part of the Common Expenses. When
any such palicy of insurance hereinabave described has been obtained by
or on behalf of the Corporation, written notice of the obtainment thereof
and of any subsequent changes therein or termination thereof shall be
promptly furnished to each Qwner or Mortgagee whose interast may be
affected thereby, which notice shall be furnished by the officer of the
Corporation wha is required to send notices of meetings of the Corporation.

In the event of condemnation of all orany partof the Common Area the
Corparaticn, as owner of the Cammon Area, shall represent the Owners in
any negotiation or settlement regarding such condemnation.. No Owners or
any other party shall haye priority over any rights of 2 Mortgagee pursuant to
its mortgage in the case of distribution to such owners of insurance proceeds
ot condemnation awards for losses to or a taking of Common Area.
Notwithstanding the foregoing, under no circumstances shall any
distribution of insurance proceeds or condemnation awards be made by the
Carporation ta any Owners or Mortgagees, if to do so would be in violation
of the Indiana Nonprofit Corporation Act or if the same would constitute 2
distribution of eamings, profits or pecuniary gain to the members of the
Corporation; in any such event, any such insurance proceeds or
condemnation awards shall be retained by the Corporation for use in the
payment of its expenses of operation.

(e) Insurance by Owners. Each Owner should carry, andshall be responsible
for carrying, insurance for his own beneiit insuring his petsonal liability, his
Lot, his Home, and fixtures, furniture, furnishings, and other personal

property,

if} Condemnation Awards.-All proceeds payableas a result of candemnation
shall be paid to theCorporation which shall act as trustee and hold such
proceeds for the benefit of the individual Owners and Morigagees. Such
praceeds shall be distributed as provided above.

22,  Casyglty and Restoration of Common Areas. In the event of damage to or

destruction of any of the Common Area due to fire or any other casualty or
disaster, the Corporation shall promptly cause the same to be repaired and
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reconstructed. The proceeds of insurance carried by the Corporation, if any,
shall be applied to the cost of such repair and reconstruction.

in the event the insurance proceeds, if any, received by the Corporation as a
result of any such fire or any other casualty or disaster are not adequate to cover
the cost of repair and reconstruction of the Commaon Area, or in the event there
are no insurance proceeds, the cost for restoring the damage and repairing and
reconstructing the Common Area so damaged or destroyed (or the costs thereof
in excess of insurance proceeds received, if any) shall be assessed by the
Corporation against all of the Owners in equal shares, Any such amounts
assessed against the Owners shall be assessed as part of the Common Expenses
and shall constitute a lien from the time of assessment as provided herein,

For purposes of this paragraph 22, repair, reconstruction and restoration shall
mean construction or rebuilding the Common Area to as nearly as possible the
same condition as they existed immediately prior to the damage or destruction
and with the same type of architecture,

Covenants and Restrictions. The following covenants and restrictions on the
use and enjoyment of the Lots, Homes and Commaon Area shall be in addition to
any other covenants or restrictions contained herein and in the Plat, which are
incorporated herein by reference, and allsuchicovenants and restrictions are for
the mutual benefit and protectionof the present and future Owners and shall
run with the land and inure toithe benefit of and be enforceable by any Owner
or by the Corporation. Present or future Owners or the Corporation shall be
entitled to injunctive relief againstany violation or attempted violation of any
such covenants and restrictions, and shail, in addition, be entitled to damages
for any injuries or losses resuiting from any violations thereof, but there shall be
no right of reversion or forfeiture resulting from such violation. These ¢ovenants
and restrictions are as follows;

Homes shall be used exclusively for residential purposes and the
occupancy of a single family, all as permitted under local zoning
ordinances. "Single Family" is defined as a single housekeeping unit,
operating on a nonprafit, non-commercial basis between its occupants with
a common kitchen and dining area.

No more than one {1) Home shail be erected or maintained on each Lot..

No nuisance shall be permitted, including without limitation any activities
which are unsafe or hazardous with respect to any person or property, and
fio waste shall be committed jin the Homes or CammonAreas.

No Owner shall cause of permitanything to'be hung or displayed on the
outside of the windows or balconies or placed on the outside walls of the
Home, and no sign, awning, canopy, shutter, or other attachment or thing
shall be affixed to or ptaced upon the exterior walls or roof or any other
pasts of any Home without the prior written consent of the Board of
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Directors. The placement installation, and maintenance of antennas,
including sateltite dishes , shall be subject to rules and regulations
promuigated by the Board of Directors,

No animals, rabbits, livestock, fow! or poultry of any kind shall be raised,
bred or kept in any part of the Tract or Additional Tract, except that small
dogs, cats or customary household pets in reasonable numbers may be kept
in a Home subject to rules and regulations adopted by the Board of
Directors; provided that such pet is not kept, bred, or maintained for any
commercial purpose and does not create a nuisance. All pets (including
cats) shall be taken outdeors enly under |eash or other restraint and while
attended by its owner, and an Owner shall be fully liable for any injury or
damage to persons or property, including the Common Areas, caused by his
pet. The Owner shali be responsible for the cleaning of any Common Area
made dirty by his pet's excrement and shall be fully liable for the expenses
of any cleaning not performed by the Owner. The tethering of pets in any
area outside the Owner's Home does not constitute “attended”. The Board
may adopt such other rutes and reguiations regarding pets as it may deem
necessary from time to time. Any pet which, in the judgment of the Board,
is causing or creating a nuisance or unreasonable disturbance or noise shall
be permanently removed from the Tract or Additional Tract upen ten (10}
days' written notice from the Board torthe respective Owner, The
appropriate governmental authorities shall have an easement across the
Tract or Additional Tract to enforce Jocal animal cantrol laws and
ordinances,

No Lot or Home shall be used in any uniawful manner ar in any manner tc
cause injury to the reputation of the Tract or Additional Tract or to be a
nuisance, annoyance, inconvenience or damage ta cther residents of the
Tract or Additional Tract, including without limiting the generality of the
faregoing, noise by the use of any musical instruments, radio, television,
loud speakers, electrical equipment, amplifiers or other equipment or
machines, or by loud persons and objectionable odors.

The Comman Areas shalbbe kept free and clear of rubbish,/debris and other
unsightly materials,

No industry, business, manufacturing, mercantile, storing, trade, or any
commercial or religious activity, educational or otherwise, designed for
profit, altruism or otherwise, shall be conducted, practiced or permitted on
the Tract or Additional Tract; provided, however, that an Owner may
maintain an'office orfiome business.in the Home if: {1}-such office-or
business generates ho significant number. of visits or unreasonable parking
usage {(both as determined by the Board of Directors) by clients, customers
or other persons related to the business; (2) no equipment or other items
related to the business are stored, parked or otherwise kept outside such
Owner's Home; (3) there are no employees or independent contractors
within the Home other than the Owner or other resident; {4) such Owner
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has obtained appravals for such use as may be required by the appropriate
local and state governmental agencies; (5} the Owner has obtained written
approval from the Board of Directors; and (6) ail other provisions of these
By-Laws, the Declaration and the rules and regulations are complied with.
The Board may require the Owner to pay any increase in the rate of
insurance or other costs for the Corporation which may result from such
use. No Home shall be used or rented for transient, motel or hotel
purposes.

No "For Sale", "For Rent" or "For Lease" signs or other window or
advertising display shall be maintained or permitted on any part of the Tract
or Additional Tract or any Home without the prior written consent of the
Board.

All Owners and members of their families, their guests, or invitees, and all
occupants of any Home or other persons entitled to use the same and to use
and enjoy the Common Areas or any part thereof shall observe and be
governed by such rules and regulations as may from time to time be
promulgated and issued by the Board governing the operation, use and
enjoyment of the Homes and Common Areas.

No boats or other watercraft, snowmobiles, campers, recreational vehicles,
tratlers of any kind, buses, mobile homes, tractor trailers, commercial or
business trucks or vans, motorcycles, mini-bikes, mopedes, uniicensed or
inoperable vehicles orany other vehicles of any description other than
normal passenger trucks Jess than-one ten; vans orautomobiles (including
station wagons and small trucks such as pickups and vans) shall be
permitted, parked or stored anywhere within the Tract or Additional Tract;
provided, however, that nothing herein shall prevent: (1) the parking or
storage of such vehicles completely enclosed within a garage, or (2) the
driving or using of such vehicles for ingress and egress to and from such
Owner's Home provided the shorest route to and from 2 public road is
used. No Cwners or ather residents shall repair or restore any vehicle of
any kind within the Tract, except for emergency repairs, and then only to
the extent necessary to enable movement thereof to a proper repair facility.
*Commercial” vehicles are vehicles cn which commercial lettering or
equipment is visible or which are larger than normally used for
noncommercial purposes. No junk or derelict vehicle or other vehicle on
which current registration plates are not displayed shail be kept on the Tract
or Additional Tract.

No Qwner shallibe ailowed toplant trees; landscape ordo-any gardening
in any of the Common Area, except with the express written permission
from the Board.

No garage shall be erected on any Lot which is not permanently attached to

the Home, and no unenclosed storage area shall be erected. No enclosed
storage area shall be erected on any Lot which is not permanently attached
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to the Homa.

No trailers, shacks, outhouses, detached storage sheds or toolsheds of any
kind shall be erected or situated on any Lot, except that used by a builder
during the construction of a Home, which temporary construction stryctures
shall be promptly removed upan completion of construction of the Home.

Each driveway on a Lot shall be of concrete or asphalt material.

No above-ground swimming peois shall be permitted in the Tract or
Additional Tract.

No solar heat panels shall be permitted in the Tract or Additional Tract.

No fence, wzll, hedge or shrub planting which obstructs sight lines at
elevations between two (2) and six {6) feet above the street shall be placed
or permitted to remain on any corner lot within the triangular area formed
by the street property lines and a line connecting points twenty-five (25}
feet from the intersection of said lines, or, in the case of a rounded property
corner, from the intersection of the street lines extended. The same sight-
line limitations shall apply to any Lot within ten (10) feet from the
intersection of a street line with the'edge of a driveway pavement. No tree
shall be permitted to remain within such distances of such intersections
unless the foliage lines are maintained at sufficient height and girth to
prevent obstruction of such sight line.

Mo gas or oil storage tanks shall be buried or locaied on the Tract or
Additional Tract.

Outside storage of any items, including, but without limiting the
generality of the foregoing, sporting equipment, toys, outdoor cocking
equipment, yard and garden tools and equipment and trash and
garbage containers, shall not be allowed unless screened from view
by enclosures 50 as to be effectively screened from view outside the
Lot upon which the same are iocated. The design of stch screened
enclosure must be approved by.the Architectural Review Beard in
accordance with the architectural control pravisions hereof. The
storage or collection of rubbish of any character whatsoever, any
material that emits foul or obnoxious odors, the growing of any
naxious or illegal vegetation or other natural substance, and the
harboting of the/source of any noisé oractivity,which disturbs the
peace, comfort or serenity of residents is prohibited. Usual
househeld trash'and garbage shall be-regularly collected and may be
kept outside only if in sanitary containers which are so screened.

Notwithstanding anything to the contrary contained herein or in the Articles or
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By-Laws, including, but not fimited to, any covenants and restrictions set forth
herein or atherwise, Declarant shall have the right to use and maintain any Lots
and Homes owned by Declarant and other portions of the Tract {other than
individual Homes and Lots owned by Persons other than Declarant), all of such
number and size and at such focations as Declarant in its sole discretion may
determine, as Declarant may deem advisable or necessary in its sole discretion
to aid in the construction of Homes and the sale of Lots and Homes or {or the
conducting of any business or activity attendant thereto, including, but not
limited to, model Homes, storage areas, construction yards, signs, construction
offices, sales offices, management offices and business offices. Declarant shall
have the right to relocate any or all of the same from fime to time as it desires,
Al no time shall any of such facilities so used or maintained by Declarant be or
become part of the Common Area, unless so designated by Declarant, and
Declarant shall have the right to remove the same from the Tract or Additional
Tract at any time, ’

Amendm f D tion.

Generally. Except as otherwise provided in this Declaration, amendments
to this Declaration shall be proposed and adopted in the following manner:

(i} Notice. Notice of the subject matteriofany,proposed amendment shall
be inciuded in the notice of the meating at which the proposed
amendment is to be considered.

@i} Resolution. A resclution to adopt a proposed amendment may be
proposed by the/Board of Directors.or Owners having in the aggregate
at least a majority of the votes of all Gwners.

(iif) Meeting, The/resolution concerning a proposed amendment must be
adopted by the designated vote at a meeting duly called and held in
accordance with the provisions of the By-Laws.

(iv) Adoption. Any proposed amendment to this Declaration must be
approved by a vote of not less than seventy-five percent (73% in the
aggregate of the votes of all Owners. In the event any Lot or Home is
subject to a first mortgage, the Mortgagee shall be notified of the
meeting and the proposed amendment in the same manner as an
Owner if the Mortgagee has given prior notice of its.mortgage interest
to the Board of Directors in.accordance with the provisions hereof,

%) Special Amendments. No amendment to this Declaration shall be
adopted which changes (1) the applicable share of an Owner's liability
for the Common Expenses, or the method of determining the same, or
(2) the provisions of this Declaration of Paragraph 21 with respect to
casualty-insurance-or fidelity bonds to be-maintained by the
Corporation, af (3) the provisigns of Pafagraph 22 of this Declaration
with respect to recanstytiction o repair of the Commpon Area inthe
event of fire or any other casualty or disaster, or (4) the provisions of
Paragraph 17 of this Declaration establishing the Arch itectural Review
Board and providing for its functions, or (5) the provisions of Paragraph
19 of this Declaration with respect to the commencement of
assessments on any Lot, without, in each and any of such
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circumstances, the unanimous approval of all Owners and of all
Mortgagees whose mortgage interests have been made known to the
Board of Directors in accordance with the pravisions of this
Declaration and the By-Laws.

Additjonal Special Amendments. No amendment to this Declaration
shall be adopted which imposes a right to first refusal or similar
restriction or which changes {1) the method of voting, or (2) reserves
for and responsibility for maintenance, repair and reptacement of the
Common Area, or {3} right to use the Common Area, or (4) annexation
to Benjamin Square {other than as provided in Paragraph 25), or (5) the
boundaries of any Lot, or (6) the leasing of Homes, or (7) termination of
the applicability of this Declaration, or (B) any provisions which are for
the express benefit of Mortgagees without the consent of at least ninety
percent (90%) of the votes of the Owners for the twenty (20) years after
recording of this Declaration and thereafter by at least seventy-five
percent (75%) of the votes of Owners and the consent of Mortgagees
halding mortgages on fifty percent {50%) of the Lots subject to
maorigages.

Recording Each amendment to the Declaration shall be executed by
the President and Secretary of the Corporation and shall be recorded in
the office of the Recorder of Marion County, Indiana, and such
amendment shall not become eiffective until sc recorded.

Failure of Morteagee to Respond. Any Mortgagee who receives a
written request to appfove an amendment and falls to'give a negative
response within thirty (30} days after receiving such request shail be
deemed to have approved such request.

Amendments by Declarant Only, Notwithstanding the foregoing or

anything elsewhere contained herein or in any other documents, the
Declarant shall have and hereby reserves the right and power acting alone
and without the consent or approval of the Owners, the Corporation, the
Board of Directors, any Morgagees or any other Person to amend or
supplement this Declaration at any time and from time to time if such
amendment or supplement is made (a) to comply with requirements of the
Federal National Mortgage Association, the Gavernment National Mortgage
Association, the Federal Home Loan Mortgage Corporation, the Department
of Housing and Urban Development, or any other govemmental agency or
any other public, quasi-public or private entity which performs (or may in
the future perform) functions similar to those currently performed by such
entities, (b} to induce any of such agencies or entities to make, purchase,
sell, insure or guarantee first mortgages covering Lots and Homes, () to
bring this-Declaration.into compliance with any-statutory requirements.or
{d) to correct clerical or typographical errors/in this Declaration or any
Exhibit hereto or any suppiement or amendment thereto. | In furtherance of
the foregoing, a power coupled with an interest is hereby reserved and
granted to the Declarant to vote in favor of, make, or consent to any
amendments described in this Paragraph 24 aon behalf of each Owner as
proxy or attorney-in-fact, as the case may be. Each deed, mortgage, trust
deed, other evidence of obligation, or other instrument affecting a Lot or
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25.

{b)

Home and the acceptance thereof shail be deemed to be a grant and
acknowledgement of and a consent to the reservation of, the power to the
Declarant to vote in favor of, make, execute and record any such
amendments. The right of the Declarant to act pursuant to rights reserved
or granted under this Paragraph 24 shall terminate at such time as the
Declarant no longer holds or controls title to any part or portion of the
Tract.

., Notwithstanding anything to the
contrary contained in the Declaration, there shail be no amendment of the
Deciaration prior to the Applicable Dale without the consent and approval
of Declarant.

Annexation of Additional Tract. In addition to Benjamin Square, Section 1,
Declarant is the owner of certain real estate described in the attached Exhibit B
which is incorporated herein by reference and which is located contiguous to
Benjamin Square, Section 1 {*Additional Tract").

At any time prior to December 31, 2005, Declarant, without the consent of the
Owners, may, but is not obligated to, develop the Additional Tract or any part
thereof, in substantially the same manner as Benjamin Square, Section | and file
one or more Supplemental Declarations and Platsifor.such Additional Tract;
provided, however, that the maximum number of Homes which may be
contained in the total development of the Tract and Additional Tract shall be not
more than Two Hundred Twenty {225) and such Homes shall'be consistent with
the quality of construction of previous Homes, Improvements (excluding
Homes) within the area to be annexed must be substantially completed prior to
annexation,

In the event the Additianal Tract or any part of it is planned in a manner similar
to Benjamin Square, Section 1, the owners of such Lots in the Additional Tract
or parts thereof, shail have the same rights and obligations as the Owners
herein, and the Corporation shall have the same jurisdiction and authority over
such Additional Tract or parts theraof as its authority and jurisdiction herein.

In the event Declarant decides not to develop or plat the Additional Tract or any
part of it in 2 manner similar to Benjamin Square, Section lyDeclarant shall file a
Declaration stating that the Additional Tract or any part thereof shall not be
developed as contemplated herein; provided, however, any part of the
Additional Tract for which a Supplemental Declaration has not been filed by
December 31, 2005 shall be automatically removad from the possibility of
having a-common.entity provide for the maintenance, repair,.replacement,
administration and operation of such part of the Additional Tract, unless such is
established by the Owners in the Tractand those in the Additional Tract.

Regardless of the method of development of the Additional Tract and whether or
not all or any part of the Additional Tract comes within the jurisdiction of the
Corporation ar subject to the Declaration, Declarant reserves unto itself, its
successors and assigns, for the use and benefit of that part of the Additional Tract
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not coming within the jurisdiction of the Corporation or subject to the
Declaration, the right and easernent to enter upon the streets and Common Area
of 8enjamin Square, Section 1, to provide ingress and egress to the Additional
Tract.

Declarant hereby grants to the Owners in Benjamin Square, Section 1, the right
and easement to enter upon any streets and roadways that may exist in the
Additional Tract to provide ingress and egress to Benjamin Square, Section 1 as
may be necessary.

it is the purpose and intent of the easements herein granted and reserved to
provide free and unrestricted use and access acrass the roadways and streets of
the Tract and Additional Tract, no matter how developed, for the owners of the
Tract and Additional Tract, their guests, invitees, and zll public and quasi-public
vehicles, including but not limited to, police, fire and emergency vehicles, trash
and garbage collection, post office vehicles and privately owned delivery
vehicles.

The assessment which the Owner of each Lot in the Additional Tract or part
thereof, if within the jurisdiction of the Corporation, shall be cbligated to pay
shali be equal to that paid by any Owner herein and shall commence on the
date of conveyance of such Lot by Declarant. No assessment (Regular, Special
or otherwise) on any Lot in the Additional Tract shall be due until such Lot has
been conveyed by Declarant and the Home thereon is occupied for residential
purposes.

HOWEVER, THE DECLARANT SHALL BE OBLIGATED TO PAY TWENTY-FIVE
PERCENT (25%) OF THE REGULAR ASSESSMENT TO THE CORPORATION
ON ANY LOT DECLARANT OWNS WITHIN THE PLAT AFTER THE FIRST LOT
WITHIN SUCH PLAT HAS BEEN CONVEYED TO AN OWNER OTHER THAN
THE AUTHORIZED BUILDER. BUILDER SHALL PAY NO ASSESSMENT FOR A
PERIOD OF SIX (6} MONTHS FROM THE DATE OF PURCHASE. THEREAFTER
SUCH BUILDER SHALL PAY THE REGULAR ASSESSMENT AS ANY OTHER
OWNER.

Acceptance and Ratification. All present and future Owners, Marigagees,
tenants and occupants of the Lots shall be subject to and shall comply with the
provisions of this Declaration, the Articles.of Incorporation, and the By-Laws
incorporated herein by reference, and the rules and regulations as adopted by
the Board of Directors as each may be amended from time to time. The
acceptance of a deed of conveyance or the act of occupancy of any Lot shalt
constitute an agreement that the provisions of this Declaration, the Articles of
Incorporation, the By-Laws, and rules and regulations, ‘as each may be amended
or supplemented from time to time;-are accepted and ratified by such Owner,
tenant'oroccupant; and all-such provisions-shall becovenants running with the
land and shall be binding on any person having at any time any interest or estate
in a Lot or the Tract as though such provisions were recited and stipulated at
length in each and every deed, conveyance, mortgage or lease thereof. All
persons, corporations, partnerships, trusts, associations, or other legal entities
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which may occupy, use, enjoy or contral a Lot or Lots or any part of the Tract in
any manner shall be subject to the Declaration, the Articles of Incorporation, the
By-Laws, and the rules and regulations applicable thereto as each may be
amended or supplemented from time to time.

Megligence. Each Owner shall be liable for the expense of any maintenance,
repair or replacement rendered necessary by his negligence or by that of any
member of his family or his or their guests, employees, agents or lessees to the
extent that such expense is not covered by the proceeds of insurance carried by
the Corporation. An Owner shall pay the amount of any increase in insurance
premiums occasioned by his use, misuse, occupancy or abandonment of his Lot
or its appurtenances or of the Common Area,

Costs and Attorneys’ Fees. In any proceeding arising because of failure of an
Owner to make any payments required or to comply with any provision of this
Declaration, the Articles of Incorporation, the By-Laws, or the rules and
regulations adopted pursuant thereto as each may be amended from time to
time, the Corporation shali be entitied to recover its reasonable attorneys' fees
incurred in connection with such default or failure.

No Waiver. No Owner may exempt himself from liability for his contribution
toward the Common Expenses by waiver of the,use o enjoyment of any of the
Common Area or by abandonment.of his Lot.

Severability Clause. The invalidity of any covenant, restriction, condition,
limitation or other provision of this Declaration, the Articles or the By-Laws,
shall not impair or affectin any manner the validity, enforceability or effect of
the rest of this Declaration, the Articles, of the By-Laws, and each shall be
enforced to the greatest extent permitted by law.

Pronouns. Any reference to the masculine, feminine or neuter gender herein

shall, unless the context clearly requires to the contrary, be deermed to refer to
and include all genders. The singular shail include and refer to the plurai and
vice versa as appropriate.

Interpretation. The captions and titles of the various articles, sections,
subsections, paragraphs and subparagraphs of this Declaration are inserted
herein for ease and convenience of reference only and shall not be used as an
ald In interpreting or construing this Declaration or any provision hereof.

The Plat. The Plat of Benjamin Square, Section | is incorporated into this
Declaration by reference, and the Plat has been filed In the ffice of the

Recorder of Marion County, Indiana, as.ef the {7 -day of HPrt L |
1999 as Instrument No.ﬁ‘OQZQ“ ZS .

‘“m_-—

{Signatures appear on the following page.)
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IN WITNESS WHEREOF. the undersigned has caused this Declaration to be executed the day and
year first written above,

LAWRENCE/FORT HARRISON DEVELOPMENT CORPORATION

¥ -0

STATE OF INDIANA )
)55

COUNTY OF MARION )

Before me, a Notary Public in and for said County and State, personally appeared }. Lynn
Boese and Craig H. Romeril, by me known to be the president and secretary, respectively, of
Lawrence/Fort Harrison Development Corporation an Indiana nonprofit corporation, who
acknowledged the execution of the foregoing Declaration of Covenants and Restrictions of
Benjamin Square, Section 1, on behali of said comporation and who, having been duly sworn, stated

that the representations contained herein are true. /
day of A[Of.r L, 1999,

WITNESS my hand and Notarial Seal this

Notary Publi
Shevrihn Jo Rronaman
Printed '

My Commission Expires: _MQK‘_@ |Gounty of Residence: MAayion

This instrument prepared by, and should be returned te, J. Lynn Boese, Attorney at Law,/ 5830
North Post Road, Suite 100, Indianapotis, IN 46216. (317-377-3400).
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EXHIBIT "A"
LAND DESCRIPTION
(Benjamin Square Section 1)

Part of the Northwest Quarter of Section 7 Township 16 North, Range 5 East in Marion
County, Indiana, of the Second Principal Meridian, being more particuiarly described as
follows:

Commencing at the Southwest comer of the Northwest Quarter of Section 7, baing in the
center of Franklin Road; thence North 00 degrses 55 minutes 31 seconds West aiong the
Waest line of said Section 7 a distance of 950,08 feet; thence North 89 degrees 35 minutes
12 seconds East (passing a Corps of Engineers monument at 75.00 feet, being on the east
right-cf-way line of Franklin Road as dascribad in Instrument No. 74-77415, and also being
the Northwest comer of lands conveyed to the City of Lawrence by the United States as
described in Instrument No. 74-84359, both recorded in the Office of the Recorder for
Marion County) a distance of §2.63 feet; the next four described courses being along the
new East right-of-way line of Franklin Road: thence North 00 degraes 39 minutes 35
seconds Waest a distance of 863.44 feet; thence North 00 degrees 44 minutes 37 seconds
East a distance of 19.59 feet to the Point of Beginning; thence continuing North 00
degrees 44 minutes 37 seconds East a distance of 213:33 faet; thence North 03 degrees
$6 minutes 21 seconds East a distance of 78.22 feet; thence North 89 degrees 49 minutes
§3 seconds East a distance of 876.20 feet; thence North 00 degrees 10 minutes 07
saconds West a distance of 79.84 feet; thence North 16 degrees 12 minutes 03 seconds
West a distance of 92.92 feet; thence North 08 degrees 03 minutes 44 seconds West a
distance of 255.56 feet to a point on the new South right-of-way line of East 56 Street;
thence North 85 degrees 03 minutes 33 seconds East along said south right-of-way a
distance of 80.02 fest; thence South 08 degrees 03 minutes 44 seconds East a distance
of 253.97 feet; thence South 02 degrees 07 minutes 48 seconds West a distance of 97.60
feet; thence North §9 degrees 49 minutes 53 seconds East a distance of 502.32 fest;
thence South 00 degrees 10 minutes 07 seconds East a distance of 596.03 feet: thence
South 89 degrees 48 minutes 53 seconds West a distanice of 184.32 fest; thence South
00 degress 10 minutes 07 seconds East a distance of 80.00 feet; thence South 89 degrees
49 minutes 53 seconds West a distance of 571.55 feet to a curve having a radius of 325.00
feet, the radius point of which baars North 00 degrees 10 minutes 07 seconds West;
thence northwasterly along said curve an arc distance of 195.25 feetto a point which bears
South 32 degress 29 minutes 24 seconds Wast from said radius point; thence North 57
degrees 30 minutes 36 saconds West 2 distance of 352.58 feet 1o a curve having a radius
of 400.00 feet, the radius point of which bears South 32 degrees 23 minutes 24 seconds
Wast; thence northwesterly along said curve an arc distance of 221.59 fest to the Paint
of Baginning said point bearing North 00 degrees 45 minutes 00 seconds East from said
radius point, containing 18,506 acras, more or less.

SO E\DOCSISECTPL WPD Apnit §,.1909




EXHIBIT "B"

LAND DESCRIPTION
{Benjamin Square Section 2)

Part of Section 7 Township 18 North, Range 5 East in Marion County, Indiana, of the
Second Principal Meridian, being more particularly described as follows:

Commencing at the Southwest comer of the Northwest Quarter of said Section 7, baing
in the center of Franktin Road: thence North 00 degrees 55 minutes 31 seconds Wast
(bearing per Indiana State Plane Coordinate System - East Zone NADZ27) along the West
line of said Section 7 a distance of 950.08 fuet; thence North 89 degrees 35 minutes 12
seconds East (passing a Corps of Engineers monumant at 75,00 feet, being on the sast
right-of-way line of Franklin Road as described In Instrument No. 74-7741 5, and alsec being
the Northwest corner of lands conveyed to the City of Lawrence by the United States as
described in Instrument No. 74-84359, both recorded in the Office of the Recorder for
Marion County) a distance of 82.63 feet o the Point of Beginning (the next two described
courses being along the new East right-of-way line of Frankiin Road); thence North 00
degrees 39 minutes 35 seconds West a distance of 863 .44 fesf; thence North 00 degrees
44 minutes 37 seconds East a distance of 19.58 feet ta a curve having a radius of 400.00
Teet, the radius point of which bears South 00 degrees 45 minutes 00 seconds West:
thence southeasterly along said curve an arc distance of 221.58 feet to a point which bears
North 32 degrees 29 minutes 24 seconds East from said radius point; thence South 57
dagraes 30 minutes 36 seconds Easta distance of 352,58 feet to a curve having a radius
of 400.00 feet, the radius point of which bears North 32 degrees 29 minutes 24 seconds
East; thence southeasterly along said curve an arc distance of 185.25 featto a point which
bears South 00 degrees 10 minutes 07 saconds East from said radius paint; thence North
B9 degrees 48 minutes 53 seconds East a distance 571.55 feat; thence North 00 degrees
10 minutes 07 seconds West a distance of 80.00 feet; thence North 89 degrees 49 minutss
53 seconds East a distance of 184.32 fest; thence South 00 degrees 10 minutes 07
seconds East a distance of 651.98 fest to a capped rebar on the north line of said land
described in Instrument No. 74-84359; thance South B9 degrees 35 minutes 12 seconds
Wast along said north line a distanca of 1430.45 feet to the Point of Beginning, containing
21.879 acres, more or less. :

JM2BI016D0CSISEC2PL WPD April §, 1999



Cross Reference:
PRRETRY Instr. No. 99-0070076

Pl
Wl ]

e 1L SUPPLEMENTAL DECLARATION OF
COVENANTS AND RESTRICTIONS
OF BENJAMIN SQUARE SUBDIVISION

This Supplemental Declaration of Covenants and Restrictions of Benjamin Square
Subdivision (the "Supplemental Declaration”) is made this /875 day of April, 2001, by
Lawrence/Fort Harrison Development Corporation, an Indiana nonprofit corporation
("Declarant"), and

Witnesses:

WHEREAS, Declarant has previously filed a Declaration of Covenants and Restrictions
of Benjamin Square Subdivision (the "Master Declaration”), dated April 8, 1999 and recorded
April 13, 1999, as Instrument No. 99-0070076, in the Office of the Recorder of Marion County,
Indiana; and

WHEREAS, Declarant, pursuant to-Paragraph 25 of such Master Declaration, as the
owner of the real property referred to in the Master Declaration as the "Additional Tract" and
described on "Exhibit B" attached thereto, has decided to develop the Additional Tract in a
manner similar to Benjamin Square, Section 1 (as defined in the Master Declaration); and

WHEREAS, Declarant, has platted such Additional Tract, to be known as Benjamin
Square, Section 2, in a manner similar to Benjamin Square, Section 1, the plat of which was filed
on March 6, 2001 as Instrument Ne, 2001-0034059; and

WHEREAS, Declarant, pursuant to Paragraph 25 of such Master Declaration, as the
owner of the Additional Tract, has the unilateral right to annex and subject to the provisions of
the Master Declaration such Additional Tract; and

WHEREAS, such annexation-shall be effective upon the filing for record of this
Supplemental Declaration; and

WHEREAS, Declarant wishes to subject to the Master Declaration the Additional Tract,
being more specifically described on Exhibit A attached hereto and made a part hereof.

NOW, THEREFORE, Declarant, pursuant to the provisions of Paragraph 25 of the
Master Declaration, hereby declares that the real property comprising the Additional Tract, being
more particularly described on Exhibit A attached hereto and made a part hereof, is held and
shall be held, conveyed, hypothecated or encumbered, leased, rented, used, occupied and
approved, subject to the Master Declaration. The Master Declaration shall run with the real
property described on Exhibit A attached hereto and shall be binding upon Declarant and upon
the parties having or acquiring any right, title or interest, legal or equitable, in and to the real
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. property described on Exhibit A attached hereto or any part or parts hereof, and shall inure to the
benefit of successors entitled to the real property described on Exhibit A attached hereto.

For purposes of the Master Declaration, the real property comprising the Additional Tract
described on Exhibit A attached hereto shall become part of Benjamin Square as defined in the
Master Declaration and shall be known as Benjamin Square, Section 2.

IN WITNESS WHEREOF, the undersigned Declarant has executed this Supplemental
Declaration as of the date first above written.

LAWRENCE/FORT HARRISON
DEVELOPMENT CORPORATION, an Indiana
nonprofit corporation

By:

M Boése, President

188808.v1




'STATE OF INDIANA )
) SS:
COUNTY OF MARION )

Before me, a Notary Public in and for said County and State, personally appeared J. Lynn
Boese the president, of Lawrence/Fort Harrison Development Corporation, an Indiana nonprofit

corporation, and acknowledged the execution of the foregoing instrument as such officer acting
for and on behalf of said corporation.

-
Witness my hand and Notarial Seal this { 2 day of April , 2001.

(signature) E

 MILLLEAN

(printed name) Notary Public
My Commission Expires: County of Residence:
l 0% M oo

This instrument was prepared by April Sparks Pyatt, Esq., ICEMILLER, One American Square,
Box 82001, Indianapolis, Indiana 46282, (317) 23 6-2100.
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EXHIBIT A

Legal Description

Part of Section 7 Township 16 North, Range 5 East in Marion County, Indiana, of the Second
Principal Meridian, being more particularly described as follows:

Commencing at the Southwest corner of the Northwest Quarter of said Section 7, being in the
center of Franklin Road; thence North 00 degrees 55 minutes 31 seconds West (bearing per
Indiana State Plane Coordinate System — East Zone NAD27) along the West line of said
Section 7 a distance of 950.06 feet; thence North 89 degrees 35 minutes 12 seconds East (passing
a Corps of Engineers monument at 75.00 feet, being on the east right-of-way line of Franklin
Road as described in Instrument No. 74-77415, and also being the Northwest corner of lands
conveyed to the City of Lawrence by the United States as described in Instrument No. 74-64339,
both recorded in the Office of the Recorder for Marion County) a distance of 82.63 feet to the
Point of Beginning (the next two described courses being along the new East right-of-way line
of Franklin Road); thence North 00 degrees 39 minutes 35 seconds West a distance of 863.44
feet; thence North 00 degrees 44 minutes 37 seconds Easta distance of 19.59 feet to a curve
having a radius of 400,00 feet, the radius point of which bears South 00 degrees 45 minutes 00
seconds West; thence southeasterly along said curve an arc distance of 221.59 feet to a point
which bears North 32 degrees 29 minutes 24 seconds East from said radius point; thence South
57 degrees 30 minutes 36 seconds East a distance of 352.58 feet to a curve having a radius of
400.00 feet, the radius point of which bears North 32 degrees 29 minutes 24 seconds East; thence
southeasterly along said curve an arc distance of 185.25 feet to a point which bears South 00
degrees 10 minutes 07 seconds East from said radius point; thence North 89 deprees 49 minutes
53 seconds East a distance 571.55 feet; thence North 00 degrees 10 minutes 07 seconds West a
distance of 80.00 feet; thence North 89 degrees 49 minutes53 seconds East a distance of 184.32
feet: thence South 00 degrees 10 minutes 07 seconds East a distance of 651.98 feet to a capped
rebar on the north line of said land described in Instrument No. 74-64359; thence South 89
degrees 35 minutes 12 seconds West along said north line a distance of 1430.45 feet to the Point
of Beginning, containing 21.679 acres, more or less.
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CODE OF BY-LAWS
OF
BENJAMIN SQUARE NEIGHBORHOOD ASSCCIATION, INC.

An Indiana Nonprofit Corporation

ARTICLE |
NAME

Section 1. Name. The name of the corporation is Benjamin Square Neighborhood
Association, Inc. (hereinafter referred to as "Corporation™).

ARTICLE Il
IDENTIFICATION & APPLICABILITY

Section 2.1, Identification and Adoption. The provisions of these By-Laws shall apply to
the Tract and Additional Tract as those terms are defined in the Declaration of Covenants &
Restrictions for Benjamin Square Subdivision, said Declaration being recorded in the Office
of the Recorder of Marion County on At 1y , 1999 as Instrument No.

9% - 7ce7b (hereinafter “Declaration”), and the administration and conduct

of the affairs of the Corporation.

Section 2.2 Individua!l Application. Each of the Owners within the Tract and Additional
Tract shall automatically and mandatorily be Members inthe Corporation and be entitled
to all of the privileges and subject ta alhof the obligations thereof. All Owners, by their
acceptance of their respective deeds to their Lots, covenant and agree to be bound by the
conditions, restrictions, and obligations contained in the Declaration, together with all
amendments or supplements thereto, the Articles of Incorporation, the rules and
regulations of the Carporation and'of the provisionshereof. All of the Owners, future
Owners, tenants, future tenants, their guests and invitees, or any other person who might
now or hereafter use or occupy a Lot or any part of the Common Areas shall be subject to
the Declaration, the Articles of Incorporation, these By-Laws, and the Indiana Nonprofit
Corporation Act of 1991 (the "Act"), all as the same may be amended from time to time,
and to any rules and regulations adopted by the Board of Directors as herein provided.
The Declaration is incorporated herein by reference. AH of the covenants, rights,. .
restrictions, and liabilities contained in the Declaration shall apply to and govern the
interpretation of the Articles of incorporation and these Code of By-Laws. The definitions
and terms, as defined and used in the Declaration, shall have the same meaning in the
Articles of Incarporation and these Code of By-Laws, and reference is specifically made to
Paragraph 1 of the Declaration containing definitions for terms, uniess otherwise indicated
herein.



ARTICLE
MEETINGS OF CORPORATION

Section 3.1. Purpose of Meetings . At least annually, and at such other times as may be
necessary or appropriate, a meeting of the Members shall be held for the purpose of
electing the Board of Directors, approving the annual budget, providing for the collection
of Common Expenses and for such other purposes as may be required by the Declaration,
these By-Laws, the Articles, or the Act.

Section 3.2. Annual Meeting. The annual meeting for the Members of the Corporation
shall be held in the month of November of each year, with the specific date, time and
place to be determined by the Board of Directors. At each annual meeting, the Members
shall elect the Board of Directors of the Corporation in accordance with the provisions of
these By-Laws and transact such other business as may properly come before the meeting.

Section 3.3. Special Meetings. A special meeting.of the Members of the Corporation may
be called by the President, by resolution of the Board of Directors or upon a written
petition of the Owners of not less than ten percent (10%) of the total number of Lots. The
resolution or petition shall be presented.to the President.or Secretary of the Corporation
and shall state the purpose for which the meeting is to be called. No business shall be
transacted at a special meeting except as stated in the petition or resolution.

Section 3.4. Notice and Place of Meetings. All meetings of the Members of the
Corporation shall be held on the Tract or Additional Tract or at any suitabie ptace in
Marion County, Indiana, as may be designated by the Board of Directors. Written notice
stating the date, time, and place of any meeting, and in the case of a special meeting the
purpose or purposes for which the meeting is called, shall be delivered or mailed by the
Secretary of the Corporation to each Member entitied to vote thereat not less than fourteen
(14) days prior to the date of such meeting. Any written notice delivered to the Members
as part of a newsletter or other publication regularly sent to the Members constitutes a
written notice. If-at-any meeting an amendment of the Declaration; the Atticles of
Incorporation, or these By-Laws is to ba considered, the notice of such meeting shall
describe the nature of such proposed amendment.~All nctices shall be-mailed by firstclass
US Mail, postage prepaid, or delivered to the Members at their respective addresses as the
same shall appear upon the records of the Corporation. if an annual or special meeting of
Members is adjourned to a different date, time or place, written notice is not required to be
given of the new date, time or place so long as the new date, time and place are
announced at the meeting pursuant to the Act before adjournment. A copy of each such
written notice shall also be delivered or mailed simultaneously by the Secretary of the
‘Corporation to each Mortgagee (a) who requests in writing that such natices be delivered to
it, and (b) who has furnished the Corporation with its name and address in accordance with
Section 8.1 of these By-Laws. Such Mortgagee may designate in writing a representative to
attend the meeting. :




Section 3.5. Voting.

(a) Number of Votes. To avoid fractional votes and to facilitate the orderly conduct
of the meeting, each Member shall be entitled to cast one (1) vote for each Lot of which
such Member is the Owner. In voting for Directors, each Owner (or his representative}
shall be entitled to cast one (1) vote for each directorship being filled at that meeting, and
the candidate(s) receiving the highest number of votes shall fill the available directorship(s);
provided that no Owner shall be allowed to accumutate his votes. To the extent provided
in the Act, and except as otherwise provided in the Declaration, the Articles of
Incorporation or these By-Laws, plurality voting shall be permitted such that at a meeting, if
a quorum exists, action on a matter is approved if the votes cast in favor of the action

exceeds the votes opposing the action.

(b) Muitiple Owners. When more than one (1) person or entity constitutes the
Owner of a particular Lot, all such persons or entities shall be Members of the Corporation,
but all of such persons or entities shali-have only one (i) vote for such Lot, which vote shall
be exercised as they among themselves determine, butin no event shall more than one (1)
vote be cast with respect to any/such Lot.

(c) Yoting by Corporation or Trust. Where a corporation or trust is an Owner or is
otherwise entitled to vote, the trustees may cast the vote on behalf of the trust, and the
agent or other representative of the corporation duly empowered by the board of directors
of such corporation shall cast the voté to which the corporation is entitled. The secretary of
such corporation or a trustee of such trust so entitled to voteshall deliver or cause to be
delivered prior to the commencement of the meeting a cetificate signed by such person to
the Secretary of the Corporation stating who is authorized to vote on behalf of said

corporation or trust.

(d} Proxy. An Owner may vote either in person or by his duly authorized and
designated attorney-in-fact. Where voting is by proxy; the Owner shall duly designate his
attorney-in-fact in writing, delivered to the Secretary of the Corparation prios to the
commencement of the meeting.No.such proxy shall remain valid forlongerthan eleven
{11) months from the date of its execution, unless a longer term is specified in the proxy.

e} Quorum. Except where otherwise expressly provided in the Declaration, these
By-Laws, the Articles or the Act, the presence of Owners or their duly authorized
representatives owning at least twenty-five percent (25%) of the total number of Lots shalil
constitute a quorum at all meetings. Unless otherwise required herein or by the Act, the
Owners at a meeting at which a quorum is initially present may continue to do business
until adjournment, notwithstanding the withdrawal of enough Owners to leave less than a
quorum. As used elsewhere in these By-Laws, the term "Majority of Owners" shall mean,
unless otherwise expressly indicated, more than flfty percent (50%) of the total number of
Lots, and the term "Majority of the Vote" shall mean a majority of the votes of the Owners
present or represented at a meeting at which a quorum is present.



Section 3.6, Conduct of Annual Meeting. The Chairman of the annual meeting shall be
the President of the Corporation. The President shall call the meeting to order at the duly
designated time, and business will be conducted in the following order:

(1) Presentation of Minutes. The Secretary shall present the minutes of the last annual
meeting and the minutes of any regular or special meeting of the Members held subsequent
thereto.

(2) Treasurer's Report. The Treasurer shall report to the Members concerning the financial
condition of the Corporation and answer relevant questions of the Members concerning the
Common Expenses and financial report for the current year and the proposed budget for
the next fiscal year.

(3) Budget. The proposed budget for the following calendar year shall be presented to the
Members for approval or amendment as more fully described in the Declaration.

(4) Election of Board of Directors.-Neminations for the Beard of Directors may be made
by a Member from those persons eligible to serve. Such nominations may be in writing
and presented to the Secretary of the Corporation at least ten (10) days prior to the annual
meeting. Nominations for the Board of Directors will also be ‘accepted from the Members
attending the annual meeting. Voting for the Board of Directors will be by paper ballot.
The ballot shall contain the name of each person nominated to serve as a Board member.
Fach Member may cast the total humber of votes to which he is entitled for as many
nominees as are to be elected; however, no Member shail be entitled to accumulate his
votes. Those persons receiving the highest number of votes shall be elected.

(5) Other Business. Other business may be brought before the'meeting only upon a
written request submitted to the Secretary of the Corporation at least ten (10} days prior to
the date of the meeting; provided, however, that such written request may be waived at the
meeting if agreed by.a Majority of the Vote as defined in Section 3.5(g) hereof

(6) Committee Reports. Reports-of committees designated to'supervise and atlvise on the
respective segments of maintenance and operations prescribed in the Declaration or
assigned by the Board of Directors shall be presented.

(7) Adjournment. Upon completion of all business before the Corporation, the President,
upon the motion of any Member, may adjourn the meeting; provided, however, that no
annual meeting shall be adjourned until a budget is approved by the Owners for the
upcoming year.

Section 3.7. Conduct of Special Meeting. The President of the Corporation shall act as
Chairman of any special meetings of the Corporation. The Chairman shall call the meeting
to order at the duly designated time and the only business to be considered at such
meeting shail be in consideration of the matters for which such meeting was called, as set
forth in the notice of such special meeting. '



~ ARTICLEIV
BOARD OF DIRECTORS

Section 4.1 Initial Board of Directors. The Initial Board of Directors shall be J. Lynn Boese,
Craig H. Romeril and Warren W. White, jr. (herein referred to an the "Initial Board,"), all of
whom have been or shall be appointed by Declarant. Notwithstanding anything to the
contrary contained in, or any other provisions of these By-Laws or the Declaration or the Act

or elsewhere:

(a} the Initial Board shall hold office until:

(i) the date upon which the written resignation of the Class B Members as such
is delivered to the registered agent of the Corporation,

(iiy  thirty (30) days after the date when the total votes outstanding in the Class A
membership equal or exceed the total votes outstanding in the Class B membership,

or
(i) January 1, 2006

(Such date when the Initial Board shall no longer hold office being herein referred
to as the "Applicable Date), and

() in the event of any vacancy or vacancies occurring in the Initiat Board for any reason or
cause whatsoever, prior to the Applicable Date determined as provided above, every such
vacancy shall be filled by a person.appointed by Declarant, who shall thereafter be
deemed a member of the Initial Beard. Each owner, by acceptance of a deed to a Lot, or
by acquisition of any interest in a Lot by any type of juridic acts, inter vivos or causa
mortis, or otherwise, shall be deemed to have appointed Declarant as such Owner's agent,
attorney-in-fact and proxy, which shall be deemed coupled with an interest and irrevocable
until the Applicable Date determined as provided above, to exercise all of said Owner's
right to vote and/to vote as Declarant determines on all' matters as to which members are
entitled to vote under the Declaration, these By-Laws, the Act, or otherwise. This
appointment of Declarant as such Owner's agent, attorney-in-fact and proxy shall not be
affected by incompetence of the Owner granting the same.

Section 4.2. Board of Directors. The affairs of the Corporation shall be governed and
managed by the Board of Directors (herein sometimes collectively called "Board" and
individually called "Directors"). After the Applicable Date, the Board of Directors shall be
composed of five (5) persons who each own at least one (1) Lot. After the Applicable Date,
the number of Directors comprising the Board may be increased by resolution adopted by
not less than a majority of the Board of Directors, but said number shall not exceed nine
(9). If the number of Directors is ever greater than five (5) said number may be decreased
by resolution adopted by not less than a majority of the Board. In no event shall the
number of Directors be less than five (5) nor more than nine (9) and no reduction in the
number of Directors shall have the effect of removing a Director from office prior to the



expiration of his term. In the event the number of Directors is increased as provided
herein, the election of the additional Director or Directors shall be by a vote of the
Members according to a procedure established by the Board by resolution.

Section 4.3. Additional Qualifications. After the Applicable Date, where an Owner
consists of more than one person or is a partnership, corporation, trust or other legal entity,
then one of the persons constituting the multiple Owner, or a partner or an officer or
trustee shall be eligible to serve on the Board of Directors, except that no single Lot may be
represented on the Board of Directors by more than one person at a time.

Section 4.4, Term of Office and Vacancy. After the Applicable Date, Members of the
Board of Directors shall be elected at each annual meeting of the Corporation. Each
Director shall serve a term of two (2) years. The term of the Directors elected at the annual
meeting shall commence on January 1 of the calendar year immediately following his
election. One-half (1/2) of the persons on the Board of Directors shall be elected at each
annual meeting of the Corporation. In the event the number of persons on the Board is not
divisible by two, the number of Directors' positions available for election at the annual
meetings shall be such number as 16 as closely approximate as possible the one-half
requirement. For example, with/@a Board consisting of five (5) persons, three positions shall
be elected at the annual meeting and two shall be elected at the following annual meeting.
Initially, three persons shall be elected for a term of one (1) year and two persons shall be
elected for of term of two (2) years. Any vacancy or vacancies occurring in the Board
caused by a death, resignation, or otherwise other than a vacancy created by removal or an
increase in the number of Directors, shall be filled until the next annual meeting of the
Members through a vote of a majority of the remaining Directors. At the first annual
meeting of the Members followingany such vacancy, a Director shall be elected by the
Owners to serve for the balance of the term of the Director in respect to whom there has
been a vacancy. Each Director shall'hold office throughout theterm of his election until
his successor is elected and qualified.

Saction 4.5. Removal of Directars. After the Applicable Date, a Director or Directors
elected by the Owners, ot elected by the Directors to fill a vacancy, may be removed by
the Owners with ‘'or without cause if the number of votes ‘cast to remave would be
sufficient to elect the Director(s) at a meeting to elect Directors. A Director or Directors
may be so removed by the Owners only at a meeting called for the purpose of removing
the Director(s). The meeting notice must state that the purpose of the meeting is for voting
upon removal of the Directoris). In such case, his or their successor(s) shall be elected at
the same meeting from eligible Owners nominated at the meeting to serve for the
remainder of the term(s) of the removed Director(s).

Section 4.6. Duties of the Board of Directors. The Board of Directors shall perform or
cause to be performed, when and to the extent deemed necessary or appropriate in the
Board's business judgment, the following:

{a) Protection, repair and replacement of the Common Areas, unless the same are-
otherwise the responsibility or duty of the Owners; provided, however, that this duty shat!



not include or be deemed or interpreted as a requirement that the Corporation, the Board
or any Managing Agent must provide any on-site or roving guards, security service or
security system for protection or surveillance, and the same need not be furnished;

(b) Procuring of utilities, removal of garbage and waste if not provided by the municipality,
and snow removal from the Common Areas;

{c) Landscaping, painting, decorating, and furnishing of the Common Areas;

(d) Surfacing, paving, and maintaining private streets, driveways, parking areas, and
sidewatks, to the extent the same are not included within the description of a Lot, and the

regulation of the use thereof;

{e) Assessment and collection from the Owners of the Owners' pro-rata share of the
Common Expenses;

(f) Preparation of the proposed annual budget, a copy of which will be mailed or delivered
to each Owner at the same time the notice of annual meeting is mailed or delivered;

{g) Preparing and delivering annually to the Owners a full accounting of all receipts and
expenses incurred during each year, which accounting shall be delivered to each Owner
simultaneously with delivery of the notice of the annual meeting of the Owners;

(h} Keeping a current, accurate, and detailed record of receipts and expenditures affecting
the Common Areas, specifying and itemizing the Common Expenses; all records and
vouchers shall be available for examination by an Owner at any time during normat

business hours;

{iy Procuring and maintaining in force all insurance coverage required by the Declaration;

(j) Performing such other duties as may be reasonably inferred from the provisions of the
Declaration.

Section 4.7. Powers of the Board of Directors. The Board of Directors shall have such
powers as are reasonably necessary or appropriate to accomplish the performance of its
duties. These powers include, but are not limited to, the power::

(a) To employ a reputable and recognized professional managing agent or real estate
management company {either being hereinafter referred to as “Managing Agent”) to assist
the Board in performing its duties; provided, however, any management agreement shall
be terminable for cause upon thirty (30) days written notice and terminable without cause
upen ninety (90) days written notice, and any such agreement may not exceed three (3)

years;

{b) To purchase for the benefit of the Owners such eguipment, materials, labor, and
services as may be necessary in the judgment of the Board of Directors;



{c) To procure for the benefit of the Owners fire and extended coverage insurance
covering the Common Areas to the full insurable value thereof, to procure public liability
and property damage insurance and Workers Compensation insurance, if necessary, and
to procure ali such other insurance as is required or permitted under the Declaration, for
the benefit of the Owners, and the Corporation, and the Mortgagees;

(d) To employ legal counsel, architects, engineers, contractors, accountants, and others as
in the judgment of the Board of Directors may be necessary or desirable in connection
with the business and affairs of the Corporation;

(e} To employ, designate, discharge and remove such personnel as in the judgment of the
Board of Directors may be necessary for the malntenance, upkeep, repair and replacement
of the Common Areas;

(f To include the costs of all of the above and foregoing as Common Expenses of the
Corporation and to pay all of such costs therefrom;

(g) To open and maintain a bank account or accounts in the name of the Corporation and
to designate the signatories thereto;and

{h) To adopt, revise, amend, and alter from time to time reasonable rules and regulations
with respect to use, occupangy, operation, and enjoyment of the Tract and Additional
Tract provided that the Board shall give advance written notice to the Owners of such
rules, and any revision, amendment, or alteration thereof.

Section 4.8. Limitations on Board Agtion. After the Applicable Date, the authority. of the
Board of Directors to enter into contractsshall be limited to contracts involving a total
expenditure of less than Five Thousand Dollars {($5,000.00), unless the prior approval of a
Majority of Owners (as defined in Section 3.5(e) hereof) is obtained, except in the
following cases:

(@) The replacementor restaration of any portion of the Common Areas.damaged or
destroyed by fire or other casualty, where the cost thereof is payable out of insurance

proceeds actually received;

(b} Proposed contracts and proposed expenditures expressly set forth in and which do not
exceed by more than 10% in aggregate the annual budget as approved by the Owners at
the annual meeting, However, specific items within the budget need not be approved
separately by the Owners at the annual meeting. The Board may also reallocate funds to
items in the budget so long as the total budgeted funds are not exceeded by more than
10% and by doing so, the total budget will not be increased by more than 10%; and

(¢) Expenditures necessary to deal with emergency conditions in which the Board of
Directors reasonably believes there is insufficient time to call a meeting of the Owners.



Section 4.9 Compensation. No Director or Officer shall receive any compensation for his
services as such except to such extent as may be expressly authorized by a Majority of
Owners as defined Section 3.5(e) hereof. The Managing Agent shall be entitled to
reasonable compensation for its services, the cost of which shall be a Common Expense.

Section 4.10. Meetings and Notice. Regular meetings of the Board of Directors may be
held at such time and place as shall be determined from time to time by a majority of
Directors. No written or verbal notice need be given to Directors for regularly scheduled
Board meetings of which the Directors are already aware. For ail other Board meetings,
the Secretary shall give notice of such meetings of the Board to each Director personally or
by United States mail at least five (5) days prior to the date of such meetings. Special
meetings of the Board may be called by the President or any two (2) members of the Board.
The person or persons calling such meeting shall give written notice thereof to the
Secretary, who shall either personally or by mail and at least three (3) days prior to the date
of such special meeting, give notice to the Board members. The notice of the meeting shali
contain a statement of the purpose for. which the meeting is called. Such meeting shall be
held at such place as shall be designated in the notice. Tothe extent provided in the Act, a
Director may conduct or participate in a regular or special meeting of the Board of
Directors through the use of conference telephone or any means of communication by
which all Directors participating may simultaneously hear each other during the meeting.
A Director participating in a meeting by this means is considered to be present in person at
the meeting.

Section 4.11. Waiver of Notice. Before or after any meeting of the Board, any Director
may, in writing, waive notice of such meeting and such waiver shall be deemed equivalent
to the giving of such notice. The presence of any Director at a meeting shall, as to such
Director, constitute a waiver of notice of the time, place, and purpose thereof. If all
Directors are present at any meeting of the Board, ne notice shall be required and any
business may be transacted at such meeting.

Section 4.12. Quorum. At all imeetings of the Board, unless the Act or these By-Laws
provide otherwise, a'majority of.the Directers'shall constitute a guorum for the transaction
of business and the votes of the majority of the Directors present at a meeting at which a
quorum is present shall be the decisior of the Board.

Section 4.13. Bond. The Board of Directors may require the Managing Agent, Treasurer
and such other officers of the Board as the Board deems necessary to provide surety bonds,
indemnifying the Corporation against larceny, theft, embezzlement, forgery,
misappropriation, wrongful abstraction, wiliful misapplication, and other acts of fraud or
dishonesty, in such sums and with such sureties as may be approved by the Board of
Directors and any such bond shall specifically include protection for any insurance
proceeds received for any reason by the Board. The expense of any such bond shall be a
Common Expense.

Section 4.14. Informal Action by Directors. Any action required or permitted to be taken




at any meeting of the Board of Directors may be taken without a meeting, if prior to such
action a written consent fo such actions is signed by ail members of the Board and such
written consent is filed with the minutes of proceedings of the Board or committee.

Section 4.15. Standards of Conduct and Liability of Directors and Officers. The standard
and duty of conduct for and the standard or requirements for liability of the Directors and
Officers of the Corporation shall be as set forth in the Act, as the same may be amended
from time to time.

ARTICLE V
OFFICERS

Section 5.1. Officers of the Corporation. The principal officers of the Corporation shall be
the President, Vice-President, Secretary and Treasurer, all of whom shall be elected by the
Board. The Directors may appoint an Assistant Treasurer and an Assistant Secretary and
such other officers as in their judgment.may be necessary. Any two or more offices may be
held by the same person, except that the duties of the President and Secretary shall not be

performed by the same person.

Section 5.2. Election of Officers. The officers of the Corporation shall be elected annually
by the Board at the first meeting of the Board following each election thereof. Each officer
shall hold office for one (1) year or until his successor shall have been duly elected and
qualified, unless earlier removed by the Board of Directars. Upon recommendation of a
majority of all members of the Board or upon an affirmative vote of a Majority of Owners
(as defined in Section 3.5(g) hereof), any officer may be remaoved either with or without
cause and-his successor elected at any.regular meeting of the Board or at any special
meeting of the Board called for such purpose.

Section 5.3. The President. The President shall be elected from among the Directors and
shall be the chief executive officer of the Corparation. The President shall preside at all
meetings of the Corporation and of the Board, shall have and discharge all the general
powers and duties-usually vested.inthe office of the president or chief executive officer of
a nonprofit corporation organized under the laws of Indiana, including, but not limited to,
the power to appoint committees from among the Owners as he may deem necessary to
assist in the affairs of the Corporation and to perform such other duties as the Board may
from time to time prescribe. :

Section 5.4. The Vice-President. The Vice-President shall be elected from among the
Directors and shall perform all duties incumbent upon the President during the absence or
disability of the President. The Vice-President shall also perform such other duties as these
By-Laws may prescribe or as shall, from time to time, be imposed upon him by the Board
or by the President. '

Section 5.5. The Secretary. The Secretary shall be elected from among the Directors. The
Secretary shall attend all meetings of the Corporation and of the Board and shall keep or
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cause to be kept a true and complete record of proceedings of such meetings, shall
authenticate the Corporation's records, shall perform all other duties incident to the office
of the Secretary, and such other duties as from time to time may be prescribed by the
Board. The Secretary shall specifically see that ail notices of the Corporation or the Board
are duly given, mailed or delivered, in accordance with the provisions of these By-Laws.

Section 5.6, The Treasurer. The Board shall elect from among the Directors a Treasurer
who shall maintain a correct and complete record of account showing accurately at all
times the financial condition of the Corporation and such other duties incident to the office
of Treasurer. The Treasurer shall be legal custodian of all monies, notes, securities, and
other valuables which may from time to time come into possession of the Corporation. He
shall immediately deposit all funds of the Corporation coming into his hands in some
reliable bank or other depaository to be designated by the Board and shall keep such bank
account.in the name and for the exclusive benefit of the Corporation. The Treasurer may
permit the Managing Agent, if any, to handle and account for monies and other assets of
the Corporation to the extent appropriate as part of its duties.

Section 5.7. Assistant Officers. The'Board of Directors may from time to time designate
and elect from amaong the Owners an Assistant Secretary and Assistant Treasurer, who shall
have such powers and duties as the Officers whom they are elected to assist shall delegate
to them and such other powers and duties as these By-Laws ot the Board of Directors may
prescribe.

ARTICLE VI
ADDITIONAL RIGHTS AND DUTIES OF BOARD

Section 6.1. Right of Entry. An Qwner oroccupant-of a Lot shall be deemed to have
granted the right of entry to his Lot to the Board, the Managing Agent, or any person
authorized by the Board in case of any emergency, in order to remedy any circumstance
threatening his Lot, the building located thereon, or any other property or person, whether
the Owner is present at the time or not.. Any Owner shall permit persons authorized by the
Board to perform any work, when required, to enter his Lot far the purpose of performing
installations, alterations, or repairs to the mechanical or electrical facilities or equipment, or
to make structural repairs, provided that requests for entry are made in advance and that
such entry is at a time convenient to the Owner. [n case of emergencies, such right of

entry shall be immediate. -

Section 6.2. Right of Board to Adopt Rules and Regulations. The Board may promuigate
such reasonable rules and regulations regarding the operation of the Tract and Additional
Tract as the Board may deem desirable, including but not limited to the use of the
Common Areas and Lots. Such rules as are adopted may be repealed or amended by a vote
of a majority of the Board. The Board shall cause copies of all such rules and regulations,
including any amendments or repeals thereof to be delivered or mailed promptly to all
Owners at least fifteen (15) days prior to the effective date thereof. Any rule or regulation
promulgated by the Board shall be properly and consistently enforced by the Board.
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ARTICLE VI
INDEMNIFICATION

Section 7.1. Indemnification of Directors. To the extent not inconsistent with the laws of
the State of Indiana, every person (and the heirs and personal representatives of such
person) who is or was a director of the Corporation shall be indemnified by the
Corporation as provided in the Indiana Nonprofit Corporation Act of 1991, as it now exists
or as hereafter amended.

Section 7.2. Indemnification of Officers. To the extent not inconsistent with the laws of
the State of Indiana, every person (and the heirs and personal representatives of such
person) who is or was an officer of the Corporation shall be indemnified by the
Corporation as provided in the Indiana Nonprofit Corporation Act of 1991, as it now exists
or as hereinafter amended. [n addition, every person (and the heirs and personal
representatives of such person) who is‘or was an officer of the Corporation shall be
indemnified by the Corporation to'the same and fullest extent that directors are
indemnified by the Corporation/as provided for in the Indiana Nonprofit Corporation Act of
1991, as it now exists or is hereinafter amended.

ARTICLE VIl
NOTICES AND MORTGAGES

Section 8.1 Notice to Corporation. Any Owner who places a first mortgage lien upon his
Lot or the Mortgagee thereof shall netify the Secretary of the Corporation and provide the
name and address of the Mortgagee. A record of such Mortgagee and name and address
shall be maintained by the Secretary and any netice required to be given to the Mortgagee
pursuant to the terms of the Declaration or these By-Laws shall be deemed effectively given
if mailed to such Mortgagee at the address shown in such record in the time provided.
Unless notification of any such mortgages and the name and address of the Mortgagee are
furnished to the Secretary, either by Owner.or by.the Mortgagee, no notice o any
Mortgagee as may be otherwise required by the Declaration or these By-Laws shall be
required, and no Mortgagee shall be entitled to vote on any matter on which he otherwise
may be entitled to vote by virtue of the Declaration or By-Laws or proxy granted to such
Mortgagee in connection with the mortgage.

section 8.2 Motice of Unpaid Assessments. Upon ten (10) days written notice to the
Corporation and the payment of a reasonable fee, the Corporation shall deliver to any
Owner, Mortgagee, prospective Mortgagee, title insurance company, purchaser or other
prospective transferee of a Lot, a written statement setting forth the amount of all unpaid
assessments, if any, with respect to the subject Lot, together with the amount of the current
assessments for Common Expenses and the date(s) such assessments become due and
payable. Any such written statement shall be binding upon the Corporation in favor of any
person relying thereon in good faith, and any Mortgagee or grantee of the Lot shall not be
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liable for nor shall the Lot conveyed be subject to any lien for any unpaid assessments in
excess of the amount set forth in such statement.

Section 8.3 Financial Statements. The Corporation, upon the requést of any Mortgagee,
shall provide to said Mortgagee the most recent financial statement prepared on behalf of

the Corporation.

Section 8.4. Notices of Mortgagees. The Corporation shall promptly provide to any
Mortgagee of whom the Corporation has been provided notice under Section 8.1 of these

By-Laws of any of the foliowing:
(a) Any condemnation that affects a material portion of the Common Property;

(b) Any delinquency in the payment of Regular or Special Assessments owed by the
Owner of any Lot on which said holder, insurer, or guarantor holds a mortgage, if said
delinquency continues for more than sixty (60) days;

(c) Any lapse, cancellation or material modification of any insurance policy or fidelity
bond maintained by the Corporation; and,

{d) Any proposed action that requires the consent of a specified percentage of Mortgagees.

Section 8.5. Availability of Information. The Corporation shall keep and shall make
available to prospective purchasers of Lots, upon request at reasonable business hours and
upon payment of a reasonable fee to defray copying expenses, copies of the Declaration,
Articles of Incorporation, By-Laws, together with all amendments thereto, current rules and
regulations, if any, and the most recent financial statement of the Corporation.

ARTICLE IX
MISCELLANEOUS

Section 9.1. Fiscal Year. The fiscal yearof the Corporation shall be the calendar year.

Section 9.2. Personal Interests. Except as permitted under Section 4.9 hereof, no Member
of the Corporation shall have or receive any earnings from the Corporation; provided,
however, that a Member who is an officer, director, employee, or agent of the Corporation
may be reimbursed for actual expenses incurred on the Corporation’s behalf

Section 9.3 Contracts, Checks. Notes. Etc. All contracts and agreements entered into by
the Corporation and all checks, drafts and bills of exchange and orders for the payment of
money shall, in the conduct of the ordinary course of business of the Corporation, untess
otherwise directed by the Board of Directors, or unless otherwise required by law, be
signed by the Treasurer and at least one other officer of the Corporation.
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ARTICLE X
AMENDMENT TO BY-LAWS

Section 10_1_Amendment. These By-Laws may be amended in the same manner, and
subject to the same restrictions as amending the Declaration.

This Code of By-Laws was adopted by the Board of Directors of the Benjamin Square
Neighborhood Association, Inc. at a duly-called.and constituted meeting thereof on the
day of , 1999,

Secretary
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ARTICLES OF INCORPORATION
OF
BENJAMIN SQUARE NEIGHBORHOOD ASSOCIATION, INC,

The undersigned Incorporator, desiring to form a nonprofit corporation pursuant to
the provisions of the Indiana Nonprofit Corporation Act of 1991, as amended (the "Act™,
and incarporated under the terms and conditions of a certain "Declaration of Covenants,
Conditions, & Restrictions of Benjamin Square Subdivision", said Declaration being

recorded in the Marion County Recorder's Office on Arere 1 5

1999, as instrument No 99-0028076& , {said Declaration and all amendments and
supplements thereto herearter referred to as "Declaration”), executes the following Articles
of Incorporation. The Declaration is incorporated herein by reference. All of the
covenants, rights, restrictions, and liabilities contained in the Declaration shall apply to and
govern the interpretation of these Articles of incorporation and the Code of By-Laws. The
definitions and terms, as defined and used in the Declaration, shall have the sarme meaning
in these Articles of Incorporation and the Code of By-Laws, and reference is specifically
made 10 Paragraph 1 of the Declaration containing definitions of terms.

ARTICLE !
NAME

The name of the corporation is Benjamin Square Neighborhood Association, Inc. (hereafter

referred to as "Corporation”).
N £
_ ARTICLE i1 w3 o = .
TYPE OF CORPORATION o
This is a mutuai benerit corporation. o
— s o
A3 s
ARTICLE Il e &
PURPOSES AND POWERS ~

Section 3.1. Purposes. The purposes-fer which the Corporation is fermed are to provide
for the maintenance, repair, upkeep, replacement, administration, operation and

management of the Common Areas and such other portions of the Property as designated
in the Declaration, to pay any other necessary expenses and costs in connection with the
same in accordance with the Declaration and to perform such other functions as may be

designated to it by the Declaration.
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Section 3.2. Powers. Subject to any limitation or restriction impaosed by the Act, any other

law, the Declaration, or any other provision of these Articles of Incorporation, the
Corporation shall have the power:

(a) To exercise all of the powers and priviieges and perform all of the duties and

obligations of the Corporation as set forth in the Declaration and By-Laws, as the same may



be amended from time tc time;

(b) To establish. ievy, collect and enforce payment by any iawful means of any
charges or assessments made against Owners or others pursuant to the terms of the
Declaration; to pay all expenses in connection with such collection and all office and other
expenses incident to the conduct of the business of the Corporation including any license
fees, taxes or other governmental charges levied or imposed against the property of the
Corporation;

(c) To borrow money and, with the consent of two-thirds {2/3) of the Owners and
Mortgagees, mortgage, piedge, deed in trust or hypothecate any and all of its real or
personal property as security for money borrowed or debts incurred;

(d) To enter into, make, perform and carry out, or cancel and rescind, contracts for
any lawtul purposes pertaining to its business;

(e} To acquire by gitt, purchase or otherwise, own, hold, improve, build upon,
operate, maintain, convey, sell, lease; transfer, dedicate for the public use or otherwise
dispose of real or personal properiy which is held in title by this Corporation in connection
with the affairs of the Corporation in accordance with the terms of the Declaration;

(i To dedicate, sell or transfer any part of the Common Area to any public agency,
authority, or utility for such purposes and subject to such conditions as may be agreed to
by the Owners. No such dedication or transfer shail be effective unless an instrument has
been signed by two-thirds (2/3) of the Owners agreeing to such dedication, sale or transfer,
except as otherwise provided in the Declaration;

(g) Sue, be sued. complain, and defend in the Corpeoration's corporate name;

(h} Make and amend By-Laws not inconsistent with the Corporation’s Articles of
Incorporation, the Act. the Declaration or with Indiana iaw for managing the affairs of the
Corporation;

(i) Elect directors, elect and appoint officers, and appoint employees-and agents of
the Corporation, define the duties and fix the compensation of directors, officers,
employees and agents:;

(j) Purchase and maintain insurance on behalf of any individual who:

(1) is or was a director, an officer, an empioyee, or an agent of the
Corporatian; or

(2) is or was serving at the request of the Corporation as a director, an
officer. an employee, or an agent of another entity;

against any liability asserted against or incurred by the individual in that capacity or arising
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from the individual's status as a director, an officer, an employee, or an agent, whether or
not the Corporation would have power to indemnify the individual against the same
liability under this article;

(k) To have, hold, exercise and enjoy in furtherance of the purposes set forth
nereinabove and hereinbelow, all of the rights, powers, privileges and immunities granted,
and not expressly denied, by the Act as now or hereafter amended and under the common
law as may be necessary, convenient or expedient in order to accomplish the purposes set
forth hereinabove and hereinbelow, but subject to any limitation or restriction imposed by
the Act, by any other law. by these Articles of incorparation, or by the Declaration;
provided further, however, that if there is any confiict between the powers established in
these Articles of Incorporation and the terms and provisions of the Declaration, the terms
and provisions of the Declaration shall govern;

() To do everything necessary, proper, advisable, or convenient for the
accomplishment of any o1 the purposes, or the attainment of any of the objects or the
furtherance of any of the powers herein set ferthyand. to do every other act and thing
incidental thereto or connected therewith, which is net forbidden bv the laws of the State
of Indiana, or by the provisions of these Articles of incorporation or the Declaration;

{m) To do all acts and things necessary, convenient or expedient to carry out the
purposes for which the Corporation is formed.

Section 3.3. Limitation of Activities. The Corporation shall not possess the power of
engaging in any activities for the purpose of or resulting in the pecuniary remuneration to
its members as such. This provision shall not prohibit fair and reasonable compensation to
members for services actually rendered; nor shall it prohibitthe Corporation from charging
a fee for services rendered; nor shall'it prohibit the Corperation from charging a fee for
admission to any presentation it may make orother Undertakings so long as any funds so
raised do not inure to the profit of its members.

ARTICLE [V
REGISTERED AGENT REGISTERED OFFICE AND PRINCIPAL OFFICE

Section 4.1 Registered Agent and Registered Office. The name and street address of the
Corporation's registered agent and registered office for service of process shall be:

David F. Rees

Attorney at Law

5830 North Post Road, Suite 103

Indianapolis, IN 46216

1.3



Section 4.2 Principal Office. The post office address of the principal office of the
Corporation is:

Benjamin Square Neignborhood Association, inc
c/o David F. Rees

Attorney at Law

5830 North Post Road, Suite 103

indianapolis, IN 46216

ARTICLE YV
MEMBERSHIP

Section 5.1. Members. Every person or entity who owns one or more Lots, including
contract sellers, shall automatically upon becoming an Owner of a Lot be and become a
member of the Corporation; provided, however, that any such person or entity who holds
such interest merely as security for the performance of an obiigation shall not be a
member.

Section 5.2. Rights, Preferences Limitations and Restrictions of Classes. All members
shall have the same rights, privileges, duties, liabilities, limitations and restrictions as the
other members. All members shall abide by the Articles of incerporation, the Code of By-
Laws, the rules and regulations adopted by the Board of Directors, and all covenants,
restrictions and other provisions contained in the Declaration

Section 5.3. Classes of Memhers. The Corporation shall haye two classes of membership,
Class A, of which all members shall be a part, and Class 8, of which the Declarant shall be

a part, all as more fully set forth in the Declarations.

Section 5.4. Voting Rights of Members. Each-member shall be entitled to voting rights as
rollows:

(a) NumberofiVotesr Each Class A-member shali-be entitled to cast-one (1) vote
for each Lot owned on each matter coming bafare the meeting. When more than one (1)
person constitutes the Owner of a particularLot, all such persons shatl-be members of the
Corporation, but all of such persons shall have only one (1) vote for such Lot, which vote
shall be exercised as they among themselves determine, but in no event shall more than
one (1) vote be cast with respect to any such Lot. Class B Members shall be Declarant and
all successors and assigns of Declarant designated by Declarant as Class B Members in a
written notice mailed or delivered to the registered agent of the Corporation. Each Class B
Member shall be entitled to three (3) votes for each Lot of which it is the Owner on all
matters requiring a vote of the Members of the Corporation. The Class B membership shail
cease and terminate upon the Applicable Date, as defined in the Declaration.

(b) Quorum. Except where otherwise expressly provided in the Declaration, these
Articles, the By-Laws, or the Act, the presence of members or their duly authorized
representatives owning twenty-five percent {25%) of the total number of Lots snall



constitute a quorum at all meetings. As used elsewhere in these Articles and in the Code of
By-Laws, the term "Majority of the Members' shall mean, unless otherwise expressly
indicated, the Owners of more than fifty percent (50%) of the total number of Lots as
determined by-the applicabie provisions set forth in the Declaration, and the term
"Majority of the Vote" shall mean a majority of the Owners or votes present or represented
at a meeting at which a quorum is represented.

(¢} Definition of "Owner". The term "Owner" means a person, firm, corporation,
partnership, association, trust or other legal entity, or any combination thereof, who or
which owns the fee simple legal title to a Lot. Persons or entities owning a single Lot as
tenants in common, joint tenants or tenants by the entireties shall be deemed one Owner.

Section 5.5. Rights, Preferences, Limitations and Restrictions of Members. Any member
who fails to comply with the requirements of these Articles, the Declaration, the By-Laws
or the ruies and regulations made pursuant thereto, including the payment of assessments,
shall, if a majority of the Board of Directors by an affirmative vote at a Board of Directors'
meeting so determine, during the time perjod-efsuch failure, suspend his or its
membership rights and interest to usehe amenities and to vote on any matter coming
before the members. However, a member may not be so suspended except under a
procedure adopted by resolution/ofa majority of the Board efiDirectors that is fair,
reasonable and carried out in good faith. Such a procedure shall fully comply with the Act,

as amended.

Section 5.6, Meetings of Members. Meetings of the members may be held on the Tract or
at any place inside Marion County, Indiana, which shail be designated by the Board of
Directors of the Corporation, or as the By-Laws may designate.

ARTICLE VI
TERM OF EXISTENCE

The period during which the Corporation shall continue as a corporation is perpetual.

ARTICLE VII
DIRECTGRS

Section 7.1. Number of Directors. Subject to the provisions for Initial Directors as set
forth in the Declaration, the number of the Directors of this Corporation shall be not less
than three (3) nor more than nine (9) as prescribed from time to time in the By-Laws of the
Corporation. Whenever the By-Laws do not specify the exact number, the number of
Directors shail be three (3). The qualification of Directors and the election of Directors
shall be as prescribed from time to time in the By-Laws of the Corporation.

Section 7.2. Election of Directors. Subject to the provisions for Initial Directors as set
forth in the Deciaration, the Board of Directors shall be elected by ballot at the annual
meeting of the Members, and each Director shall hold office for a term of two (2} years or
until his successor shall have been eiected and qualified.

Ln



Section 7.3. Vacancies in the Board of Directors. Subject to the provisions for Initial
Directors as set forth in the Declaration, any vacancy occurring on the Board of Directors
caused by a death, resignation or otherwise, other than a vacancy created by removal or an
increase in the number of Directors, shall be fitled until the next annual meeting of the
Members through a vote of a majority of the remaining members of the Board, unless
specified otherwise in the By-Laws. At the first annual meeting following any such
vacancy, a Director shall be elected by the Owners to serve for the balance of the term of
the Director in respect to whom there has been a vacancy.

Section 7.4. Removal of Directors. Subject to the provisions for initial Directors as set
forth in the Declaration, a Director or Directors, elected by the Owners or elected by the
Directors to fill a vacancy, may be removed by the Owners with or without cause if the
number of votes cast to remove would be sufficient to elect the Director(s) at a meeting to
clect Direciors. A Director or Directors elected by the Owners may be remaoved by the
Owners only at a meeting cailed for the purpose of removing the Director{s). The meeting
notice must state that the purpose of the meeting is for voting upon the removal of the
Directorts). In such case, his or their successor(s) snall be elected by the Owners at the
same meeting from eligible Ownersnominated at the meeting to serve for the remainder of
the term(s) of the removed Director or Directors.

ARTICLE VIl
INCORPORATOR

The name and address of the incorporator of the Corporation is as follows:

., Lynn Boese ,
““glorFort Harrison Reuse Authority

5830 North-Post Road, Suite 100

Indianapolis, 'N 46216

ARFIGLEAX
STATEMENT QF PROPERTY

All assets and iiabilities, real, personal, and otherwise owned by the Corporation stand for
and constitute all the assets and liabilities of the Corporation.

ARTICLE X
PROVISIONS FOR REGULATION OF BUSINESS
AND CONDUCT OF AFFAIRS OF THE CORPORATION

Section 10.1. Power Exercised by Board. Subject to any limitations or restrictions
imposed by law, by these Articles of Incorporation or by the Declaration, the Board of
Directors of the Corporation is hereby authorized to exercise, in furtherance of the
purposes of the Corporation, all the powers of the Corporation without prior authorization



or subsequent approval of the members of the Corporation or of any other person or
entities.

Section 10.2. Liability of Members. Neither the individual members of the Corporation nor
their individual property shall be subject to any iiability for any debts of the Corporation.

Section 10.3. Dissolution. The Corporation may be dissoived voluntarily only with the
written consent of all Owners.

Section 10.4. Distribution of Property On the Voluntary or involuntary Dissolution of
the Corporation. Upon the voluntary or involuntary dissolution of the Corporation, the
Board of Directors shall, after paying or making provision for payment of all of the
liabilities of the Corporation, dispose of all of the assets of the Corporation by distributing
and transferring same to the members of the Corporation.

Section 10.5. Amendment of Articles of incorporation. Except upon dissolution, unless
otherwise required by the indiana Nonprofit.Corporation Act of 1991, as amended, any
amendment to the Articles of Incorporation shall require.the consent of at [east a Majority
of the Members as defined in section 5.4 hereof.

Section 10.6. No Private Benefit. Except upon dissolution of the Corporation, no money .
or property received or held by the Corporation snall ever inure, directly or indirectly, to
the private benefit of any member, Director or Officer of the Carporation or o any other
person whomsoever except for reasonable compensation for services actually rendered to
the Corporation.

Section 10.7. Indemnification. The Board of Directors of this Corporation may, at its
discretion, indemnify any or all directors, officers, employees, or agents or former directors,
officers, employees or agents of the Corporation, asshall be prescribed from time to time in
the By-Laws of the Corporation. \Vhenever the By-Laws of the corporation shali not specify
any indemnification provisions for the benefit of such above-named persons. all such
above-named persons shall have-all rights of indemnification as-are prescribed in the Act.

Section 10.8. Compensation of Emptovees:In order to carry out the purposes and
activities of the Corporation, such individuals as are deemed necessary may be employed,
and each such employee may be paid such compensation for services actually rendered in
the course of such employment as may be fixed in the manner provided by the Board of

Directors of the Corporation.

Section 10.9. Bv-Laws. The By-Laws of the Corporation may be amended as set forth in
the By-Laws. Said By-Laws may contain other provisions consistent with the laws of the
State of indiana, for the regulation and management of the affairs of the Corporation.



IN WITNESS WHEREOF, |, the undersigned Incorporator, do hereby execute these
Articles of Incorporation and cerify the truth of the facts herein stated, this €9 day

or Jaie 1999,
!

\/.L‘KN-J ,P,wbj&

Printed

This instrument prepared by J. Lyan, Boese, Attorney at Law, 3830 North Post Road,Suite
100, Indianapolis, Indiana 46216
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CERTICICATE OF CORRECTION
BENJAMIN SQUARE SECTION 1

This instrument is filed for the purpose of correcting an erroneous width of a “DU&SE” in the plat of
“BENJAMIN SQUARE SECTION 17, a subdivision in Marion County, Indiana the plat of which is recorded as
instrument number 990070075 in the office of the recorder of Marion Indiana, The following easement width
reduction was apprmity of Lawrence Board of Public Works and Safety on February 27, 2003.

The 10 foot “DU&SE" as labeled along the entire North Side of Lot Number 64 in said “BENJAMIN SQUARE
SECTION 17 is hereinafter labeled as a 7:50 foot “DU&SE” as the same was designed and intended to be placed
on said plat.

Certified this 10th day of March, 2003.

] 3 '"Sl?""“- 0(4% e
Pl S s | TN
» o : "

Edward D. Giacoletti sos60 | -
The Schneider Corporation ) ——rmm— [ gy e ’3
Registered Land Surveyor - Indiana #50560 % \-,_ UL oy RO
. Ny Aoty .
State of.LM_\(zlnLu n\ﬁ‘ P
. §S: Lt g :
County of mgv A . ‘

Before me, a notary public, in and for the said county and state, personally ap; the abiove and acknowledged |
the execution of the foregoing instrument as its voluntary act and deed and afffxed their signatore thereto. |
BaTE: . 3w >

Witness my sigaature and nota-rizfll seal this- 12 day of _Miariiy ,Ql;!é;' X -
. O
Notary Public__. .ﬁ;?éﬁ-f, 4l Lo Qﬂwmm; . QQ*VM\“%-

LIS R |
REEER YN TR 1y

(Printed Name)- P[a K&ll 11& !'”!ﬂ DRAAS NTHS RIS

Chlly o, AT CRT

L
My commission expires l3-\%-0%

County of ) ; IILVI VAL i

This instrument prepared by Edward D. Giacoletti
Registered Land Surveyor - Indiana #50560
The Schneider Corporation

SM26016DOCS\AENGCOR1

] . E SCHNETDER: CORPORATION -
Historle Fort Harmison Otls Avenue  Indianapblis, Indiana 462161037 3178267100 Toll free 8008980332 Fax 317-826-7200

vww.schneidercorp.com
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AND ACKNCWLEDGED THE EXECUTION OF THE ABOVE ANIY FOREGOING AS HIS

WOLUTARY ACT AND DEED FOR THE USES AND PURPOSES THEREW EXPRESSED.
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COMMISSION, PROVIDED THAT NOTHING HERDMN SHALL
BE CONSTRUED YO PREVENT THE METROPOLITAN DEVELOPMENT COMMISSION FROM ENFORCNG ANY PROVISN OF THE
SUHOMSION CONTROL ORDIANCE, 58-AD-13, AS AMEMDED, DR ANY COMIXTIONS ATTACHED TO APPROVAL OF THIS PLAT
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