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DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
OF
BRANIGIN CREEK

i . </
THIS DECLARATION, made on the 2~ day of _/i7,+ A 19 10 by
CROSSMANN COMMUNITIES PARTNERSHIP, an Indiana general partnership,
{"Declarant™),

WITNESSETH:

WHEREAS, Declarant is the owner of certain real estate, jocated in Johnson County,
Indiana, which is more particularly described in Exhibit "A" (hereafter "Real Estate"), attached
hereto and by this reference, made a part hereof, upon which Declarant intends to develop a
residential subdivision known as BRANIGIN CREEK.

WHEREAS, Declarant may hereafter become the owner of the real estate more commonly
described in what is attached hereto and incorporated herein by reference as exhibit "B* (hereafter
"Additional Real Estate™;

WHEREAS, Declarant desires to subdivide and deveiop the Real Estate and may in the
future desire to subdivide and develop such portions (or all) of the Additional Real Estate as may
be made subject to the terms of this Declaration, as hereinafter provided;

WHEREAS, the term “"Property” shall hereafter meun and refer to the Real Estate together
with such portions of the Additional Real Estate as have from time to time been subjected to and
at anytime subject to this Declaration.

NOW, THEREFORE, the Declarant hereby declares that all of the Lots {as defined in
Article I below) in the Property, as they are held and shall be held, conveyed, hypothecate, or
encumbered, leased, rented, used, occupied, and improved, are subject to the following
restrictions, ail of which are declared to be in furtherance of a plan of the improvement and sale
of the Property and each Lot situated therein, and are established and agreed upon for the purpose
of enhancing and protecting the value, desirability and attractiveness of the Property as a whole
and each of the Lots situated therein. The restrictions shall run with the Property and shali be
binding upon the Declarant, its successors and assigns, and upon the parties having or acquiring
any interest in the Property or any part or parts thereof subject to these restrictions. The
restrictions shall inure to the benefit of the Declarant and its respective successors entitled to the
Property or any par or paris thereof,

As of the date of execution herzof, the Property consists solely of the Real Estate. The
Gwaer of any Lots subject to these restrictions, by (i} acceptance of a deed conveying title
thereto, or the execution of a contract for the purchase thereof, whether from Declarant or a
subsequent Owner of such Lot or (ii} the active occupancy of any Lot, shail accept such deed,
execute such contract and/or actively occupy such Lot subject to each restriction and agreement
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herein contained. By acceptance of such deed, execution of such contract, and/or actively
occupyinp such Lot, each Owner acknowledges the rights and powers of Declarant and of the
Association with respect to these restrictions and also for itself. its heirs, personal representatives.
successors, and assigns covenants and agrees and consents to and with Declarant, the Association,
and the Owners of each of the Lots hereby affected to keep, observe, and comply with the terms
and conditions hereaf,

Deciarant shall have, and hereby reserves the right, at any time, and from fime to time,
at any time prior to the expiration of the Development Period, to add to the Property and subject
to this declaration all or any part of the Additional Real Estate. Any portion of the Additional
Real Estate shall be added to the Propenty, and therefore and thereby becomes a nart of the
Property and subject in all respects to this declaration and all rights, obligations, and privileges
herein, when Declarant places of record in Johnson County, Indiana an instrument so declaring
the same to be part of the Property, which declaration may be as part of a subdivision plat for
aily portion of tho Additional Real Estate, or by an amendment or supplement to this Declaration,
Upon recording of any such instrument on or before the expiration of the Development Period,
the real estate described therein shall, for all purposes, thereafter be deemed a part of the Property
and the Owners of any Lots within such real estate shall be deemed for all purposes, to have and
be subject to all of the rights, duties, privileges, and obligations of Owners of Lots within the
Property. No singie exercise of Declarant’s right and option to add and expand the Property as
to any part or parts of the Additional Real Estate, shall preclude Declarant from thereafter from
time to time further expanding and adding to the Property to include other portions of the
Additional Real Estate, and such right and option of expansion may be exercised by Deciarant
from time to time as to al] or any portions of the Additional Real Estate so long as such
expansion is accomplished on or before the expiration of the Development Period, Such
expansion of the Property is entirely at the discretion of the Declarant and nothing contained in
this Declaration or otherwise shall require Declarant to expand the Property beyond the Real
Estate, or to any portions of the Additional Real Estate which Declarant may voluntarily and n
Hs sole discretion from time to time subject to this Declaration.

ARTICLE }
Name

The subdivision of the Property created by this Declaration sha!l be known and designated
as Branigin Creek, a subdivision Iocated in Johnson County, Indiana.
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ARTICLE 11
Definitions

The followiny terms, when used throughout this Declaration, shall have the following
meanings and definitions:

Section 2./ "Articles” means the Articies of Incorporation of the Association (as
herzinafier defined) filed, or to be filed, with the Office of the Secretary of State of Indiana, as
the same are or hereafler may be amended from time 1o time,

Section 2.2 "Association” means the BRANIGIN CREEK HOMEOWNERS
ASSOCIATION, INC.. 2 non-profit corporation, its successors and assigns,

Section 2.3 "Board of Directors" means the Board of Dircctors of the Association.

dection 2.4 "Common Area" means: (1) those portions of the Property, including
improvements thereto, facilities and personal property owned, to-be-owned, leased or to-be-leased
by the Association from time to time for the comnion use, benefit and enjoyment of the Owners
(as hereinafler defined), (2) Lake Area, as defined below, and (3) items (if any) deemed Common
Area for maintenance purposes only. Unless expressly stated to the contrary, the term Conmmmon
Area as used herein (whether or not so expressed) shall include ajl portions of the Property
designated on the Plat {as hereafier defined) as a "Block”, "Common Area”, or such other areas
within the Property that are not otherwise identified on the Plat (as hereafter defined) as a lot or
street. The Common Aren to be conveyed to the Association at the time of conveyance of the
first Lot to an Owner ig described in the Plat (as hereinafter defined).

Section 2.5 "Common Expenses” shall mean and refer to expenses of administration of
the Association, and expenses for the upkesp, maintenance, repair and replacement of all
Common Area, and all sums lawfully assessed apainst the Owners by the Association, and ail
sums. costs and expenses declared by this Declaration te be Common Expenses.

Section 2.6 "Declarant” means the CROSSMANN COMMUNITIES PARTNERSHIP,
an Indiana general partnership and its successors and assigns,

dection 2.7 "Development Period” means the period of time commencing with Declarant’s
acquisition of the Property and ending when Declarant has completed the development zud saie
of, and no longer owns, any Lot or any other portion of the Property. The Development Period
shall recommence each time the Declarant acquires any part {or all) of the Additionai Praperty.

Section 2.8 "Dwelling Unit" means any single-family residence situated upon a Lot (as
hereafter defined).
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Section 2.9 "Lake Area{s)” means any Common Aren on which a fake now exists or is
later constructed by Declarant and "Lake" meuns a body of water which now exists or is later
constructed by Declarant in a Lake Area.

Section 2. /0 “Limited Lake Area” means any Lake Aren on which the Lake is completely
surrounded and enclosed by Lots.

Seetion 211 "Lot" or "Lots” means, as the coutext requires, any parcei or percels of land

designateq as such upon the Plat (as hereinafier defined) or, after construction, that parce! of fand
upon which there is cunstructed a Dwelling Unit that is corveyed to an Cwner (as nereinafler
defined) by the Declarant. Subject to any nccessary approval of the appropriate governmental
authority, a "Lot" may contain portions of :eai cstate greater or less than ifs originally nlatted
dimensions should the Declarant deem it advisable in order to accomimodate the construction of

a Dwelling Unit.

Section 2.12 "Owner” means the record owner, whether one or MO Persons or enfitics,
of the fee simple title to any Lot which is a part of the Property, including contract seilers, but
atherwise excluding those having such interest merely as security for the performance of an
obligation. Unless specifically indicated to the contrary, the term "Owner” shall include the
Declarant.

Section 2. /3 "Plat” means the subdivision plats of the Property, which are recorded with
the Recorder of Johnson County, Indiana, as the same may be hereafter amended or supplemented
pursuant to this Declaration.

ARTICLE {11
Property Rights, Eusements urrd Encroachments

Section 3.1 Owners* Easemunts of Enjoyment of Common Area, Subject to the following
provisions, the use and enjoyment of a Limited Lake Area shall be restricted to the Owness of
Lots which abut such Limited Lake Area, shall be per the covenants, conditions and restrictions
which are set forth in this Declaration, and shall pass with title 10 every Lot which abuts such
Limited Lake Area {in the form of a right to membership in the Association). Every Owner shall
have a nonexclusive right and easement of enjoyment, in common with all Owners, in and to any
Common Area, which is not also a Limited Lake Area, which nonexclusive right and easement
or enjoyment shall be appurtenant to and shall pass with title to every Lot (in the form of a right
to membership in the Association), subject 10 all restrictions set forth in this Deciaration, and aiso
subject to the following provisions:

{a) The right of the Association 10 charge reasonable admission and other Tess for the use
of recreational facilities, if any, situated upon the Common Area owned by the Association;
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(b) The right of tha Association to suspend the voting rights and right to use of any
recreational fucilities, if any, by any Owner (i) for any period during which any assessmeant
remains unpaid and (ii) for a period not 1o exceed sixty {60) days for any infraction of its
published rules and regulations;

(c) The right of the Association to promulgate reasonable rules and regulations governing
the use of the Common Area owned by the Association including, without limitation, parking,
swimming, boating, fishing, (including the denial thereof of any such rights) and upon
improvements, additions or alterations to the Lots and the Common Aren owned by the
Association;

{d) The rights of Declarant as provided in this Declaration, as the same may be amended
from time to time;

(e} The right of the Association to mortgage any or all of the Commion Arca owned by
the Association. upon the approval of two-thirds (2/3) of the membership of each class of
members of the Association;

(£} The easements reserved elsewhere in this Declaration and the right of the Association
to grant further reasonable utility casements across and through the Cominon Arca owned by the
Association for the benefit of its members;

() The right of the Association to dedicate or transfer all or any part of the Common
Area owned by the Association 10 any public agency, authority or utility for such purposes and
subject to such conditions as may be agreed to by the members or otherwise allowed pursuant
to this Declaration, as amended, No such dedication or trausfer, except as atlowed pursuant to
this Declaration, shall be effective unless thers is recorded an instrument agreeing to such
dedication or transfer signed by two-thirds (2/3) of the membership of each class of members of
the Assoctation; and ’

(h) All other rights, obligations and duties as sot forth in this Declaration, as the same may
be from time to time amended or supplemented.

Section 3.2 Delegation of se. In accordance with the By-i.aws and any rensonable and
nondiscriminatory rules and regulations promuigated from time to time by the Association, and
subject to the rights of others as set forth in this Declaration, any owner may assign his or her
right of enjoyment of the Common Area owned by the Association, to family members, fuests,
tenanis or contract purchasers who reside on the Lot

Section 3.3 Certain Obfigations and Access Righis i the Commaon Areer.

(a) Except as otherwise set forth in this Declaration, the Association, subject to the rights
of the Owners as set forth in this Declaration, shall be responsible for the management and
control, for the exclusive benefit of the Owners as provided herein, of the Common Area owned
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by the Association and for the maintenance of the same in goud, clean, attractive. safe and
sanitary condition, order and repair.

(b) The Association shall have and is hereby pranted a general right of access and
easement to all of the Common Area owned by the Association and across the Lots, at reasonable
times and at any time in case of emergency, as reasonably required by its officers, directors,
employees and their agents and independent contractors, to the full extent necessary or
appropriate to perform its obligations and du..es as set forth in this Declaration. The easements
and rights specified herein also are reserved for the benefit of Declarant so long a5 Declarant

owns any portion of the Property and for so long as Declarant may be liable under any builder’s
warranty.

Section 3.4 General Drainage, Utility,_Sewer and Qther Development Easement - The
following rights reserved in this Section shall not be exercised, after the conveyance of any Lot,
in a manner that (i) unreasonably and adversely affects any Dwelling Unit or portion thereof
located upon such Lot or the Owner’s use or enjoyment thereof, or (ii) unreasonably restricts the
rights of ingress and egress to such Lot. The following rights and easements reserved by
Declarant in this Section shali run with the land, and Declarant’s right to further alter or grant
easements shall automatically terminate and pass to the Association one (1) year after Declarant
shall have conveyed the last Lot within the Property.

{a) Declarant hereby reserves unto itself during the Development Period, and thereafter
unto any public or private utility, a general easement ("Drainage, Utility and Sewer Easement")
for drainage, utifity and sewer purposes in, on and over all of the Common Area and any Lot,
s0 as to permit Declarant to properly install and allow to be maintained all electrical, telephone,
water, gas, sanitary and storm sewer, television (including but not limited to cable and/or satellite)
transmission facilities, security systems and other utility services (including all necessary lines,
pipes, wires, cables, ducts, antennae and other equipment and facilivies) to serve any Dwelling
Unit constructed on the Property. Any Drainage, Utility, Sewer and other Development Easement
shall include all arcas of the Property outside any Dwelling Units, with the exception of any areas
covered by chimneys, or patios. Improvements or permanent structures installed within the
Common Area are subject to the rights (including the right to remove where reasonably necessary
without duty of replacement or reimbursement) of the Dzclarant and any public or private utility
to construct, maintain, repair or remove any necessary facilities. By virtue hereof, Declarant
reserves the right to install a fake(s) or pond(s) on any Common Area. The rights hereunder and
easements hereby reserved survive the conveyance, by the Declarant to the Association, of any
Common Area. This easement shall be in addition to any easement defined upon a Plat as a
drainage. sewer, utility, cable, landscape, sign, transmission, flowage or similar type easement.

(b) Declarant reserves unto itself during the Deveiopment Period, and thereafter unto the
Association, an easement ("Lake Easement”} and right-of-way in and to any Lake Area (s) or
areas now or hereafter shown on the Plat as a “Block”, "Cominon Area", or "Lake" or any other
Common Area within the Property used as a water retention or detention area, or on which a
Lake now exists or is later constructed, for the purpose of fulfilling any maintenance obligations
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set forth in this Declaration and/or establishing and maintaining proper surface water drainage
throughout the Property, and an easement of ingress and epress through so much of the remainder
of the Property as is reasonably necessary or appropriate, to perform such actions as Deciarant
or the Association deem necessary or appropriate, for the purpose of establishing and maintaining
pioper surface water drainage throughout the Property, which such actions shall include the
construction, repair and maintenance of retention and detention ponds or fakes in accordance with
the requirements of applicable law and of all governmental agencies having jurisdiction (without
undertaking any obfigation or duty to exceed such requirements).

(¢) Declarant reserves unto itself during the Development Period, and thereafter unto the
Association, the right and an undefined sign and facilities easement ("Sign and Facilities
Easement") to install, erect, construct and maintain an entryway sign or signs, directional signs,
advertising signs advertising the Property or the Lots therein, lighting, walkways, pathways,
fences, walls and any other landscaping, architectural and recreational features or facilities
considered necessary, appropriate, useful or convenient, anywhere upon the Property (except upon
any Lot after the first conveyance thereof). Any such signs shall comply with any applicable
zoning requirements and all such facilities shall be maintained by the Association as a part of its

Common Area maintenance obligations.

(d) Declarant reserves unto itself during the Development Period, and thereafter unto the
Association, the full right, title and authority to:

(i) Relocate, aiter or otherwise change the location of any Drainage, Flowage,
Utility, Sewer and Lake, Sign and Facilities Easement, or any facility at any time located
therein or thereon;

(ii) Grant such further easements, licenses and rizhts-of-way, temporary or
permanent, exclusive or non-exciusive, surface or otherwise, as Declarant may deem
necessary or appropriate, for ingress and egress, utility and similar purposes on or within
any portion of the Property, for the benefit of the Property or any portion thereof, and,

(iii} Describe more specifically or to change the description of any Drainage,
Flowage, Utility, Sewer, Lake, Sign and Facilities Easement or any other easement,
license or right-of-way now or hereafier existing on the Property, by written instrument,
amended Plat or amendment to the Plat recorded in the Office of the Recorder of Johnson
County, Indiana.

(&) The title of the Association {as to the Common Area owned .., the Association during
the Development Period) and of any Owner of any Lot shall be subject to the rights and
easements reserved herein.

Section 3.5 Fasement for Emergepcy Purposes. An easement is hereby dedicated and
granted for use in the case of an emergency by emergency vehicles such as fire trucks, police cars
and ambuiances and emergency personnel, public and private, over and upon the Common Area,
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Section 3.6_Fee Tirle to Lot The fee title to any Lot described as bounded by any street,
lane, walkway, park, pond, lake, or any other common property which has not been dedicated
or aceepted by the public and the fee title to any Lot shown on any recorded plat of Branigin
Creek as abutting upon any such common property shall not extend upon such common property
and the fee title to such common property is reserved to the grantor to be conveyed to the
DBRANIGIN CREEK HOMEOWNERS ASSOCIATION for the common enjoyment of all
residents in Branigin Creek.

Section 3.7 Designated Drainage, Utility, and Sewer Egsements. There are strips of
ground designated on the Plat as drainage easements, utility easements, sewer easements, sanitary
sewer easements and storm sewer easements, of any combination thereof, which are hereby
reserved to the appropriate governmental entities, public utilities, and private utilities for the
installation and maintenance of swales, ditches, pipes, drains, sanitary sewers. manholes,
detention and retention areas or other drainage facilities. Purchasers of Lots in this subdivision
shall take title subject to such easements hereby created and subject at all times to the rights of
proper authorities to service and maintain such drainage facilities and easements, and no
permanent structure of any kind and no part thereof except fences which do not retard or impede
the flow of drainage water and which are approved pursuant to Section 6.2 below, shali be built,
erected or maintained on said drainage easements. It shall be the responsibility of the Association
and the Owners of the areas enclosed within such easements to maintain such areas in such
conditions that the flow of storm drainage waters on, across and from said areas shall not be
impeded, diverted or accelerated. Such use for storm water movement or retention or detention
is hereby declared to be an easement and servitude upon said land for the benefit of the Owners
of other land included within the Plat, upstream or downstream, atfected by such use and for any
proper governmental agency or department of any private or public utility.  All proper
governmental agencies or departments and public and private utilities are hereby given the right
to obtain access to such areas to perform maintenance and to perform such maintenance as may
be necessary to protect that easement and servitude rights. It shall be the responsibility of the
Assaciation and the Owner of any Lot or parcel of land within the Plat to comply at all times
with the provisions of the drainage plan as approved for the applicable Plat by the appropriate
governmental agency or department and the requirements of all drainage permits for such Plat
issued by those agencies. Failure to so comply shall operate as a waiver and release of the
Declarant, the developer, or their engineers and agents from all liability as to damage caused by
storm waters or storm drainage.

Further, there are easements and servitudes upon the land within the Plat in favor of
surface water runoff along natural valleys and drainage channels running to Owners of other land
contained within the Plat, upstrcam and downstream. It shall be the responsibility of the
Association and the Owners of these natural valleys and channels to use their land and maintain
said natural valleys and channels in such manner and condition that the flow of storm drainage
waters on, across, from and to such areas shall not be impeded, diverted or accelerated.

Section 3.8 Designated Mounding, Landsca and _Screening aid Sign Fasements.
Any strips of grounds shown or designated on the Plat for (i) mounding easements, (ii) landscape
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or landscape maintenance easements, and/or (ili} sign easements, are hereby reserved for such (i)
mounding easements, (ii) landscape easements and/or landscape maintenance easements and/or
(i} sign easements. Declarant hereby reserves unto itself during the Development Period, and,
thereafter, unto the Association, any such easements for the purposes of (i) providing signs which
either advertise the Property and the availability of Lots or identify the Property or, (i) nstalling
landscaping, mounding, and screening. Declarant reserves unto itself during the Development
Period and thereafter unto the Association, the exclusive and soie right to erect signs and install
landscaping, mounding, and screening within these strips of ground shown on the Plat as
landscaping, mounding, and sign easements. Notwithstanding anything in this Declaration to the
contrary, nio planting shall be done, and no hedges, walls, tences or other improvements shall be
erected or maintained in the area of such easements except, by the Declarant during the
Development Period. Furthermore, notwithstanding anything in this Declaration to the contrary,
no planting shall be done, and no hedges, walls, fences, structures, or other mmprovements shall
be erected between (i) any landscape easement or landscape maintenance easement, and (ii) any
perimeter roadway, public highway or right-of-way along the perimeter or boundary of the
Property, except by the Declarant during the Development Period.

Section 3.9 Street Dedication. Al streets now or hereafter located upon the Property are
hereby dedicated to the public.

Section 3. 10 Non-dccess. No person or Owner of a Lot which abuts and is adjacent to
Branigin Road shall (i) create or construct an access to Branigin Road along any Lot fine which
is adjacent to or contiguous with the right of way line of Branigin Road or (ii) access Branigin
Road, with a vehicie or motor vehicle, by crossing any Lot line which is aldjacent to or
contiguous with the right of way line of Branigin Road.

Section 3.11 Easement Work, Notwithstanding any architectural approval under
Section 6.2 below, during the course of any maintenance, service, repair or work upon any
easement, the Declarant, the Association, any private utility, any public utility, and/or any
governmental entity shall have the right and the authority, witheut any obligation or
liability whatseever planted, to any owner, to remove, damage, or destroy any fence or
other structure or Iandscaping built, erected, maintained or planted in any easement
described in Section 3.7 and Section 3.8 above.

ARTICLE IV

Assaciation Membership, Voting Rights Board of Directors and
Professional Management

Section 4.1 Membership. Initially, the person(s) who serve as incorporator(s) of the
Association shall be the member(s) (the "Initiai Member(s)"). The Initial Member(s) shall remain
member(s) of the Association until the Association Articles of Incorporation are accepted by the
Indiana Secretary of State, at which time the Initial Member(s) shall cease to be member(s) unless
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they also qualify as Class A or Class B members. Every Owner of a Lot which is subject to
assessment shall be a member of the Association. Apart from the Initial Member(s), a
membership in the Association shall be appurtenant to and may not be separated from ownership
of any Lot

Seciion 4.2 Classes of Membership and Voting Rights. The Association shall have the
following two classes of voting membership:

Class 4. Class A members shall be all Owners with the exception of the
Declarant. Class A members shali be entitled to one (1) vote for each Lot owned. When
more than one person holds an interest in any Lot, all such persons shall be members.
The vote for such Lot shall be exercised as the members holding an interest in such Lot
determine among themselves, but in no eveni shall more than one vote be cast with
respect fo any Lot.

Class B. The Class B member shaill be the Declarant. The Declarant shali be
entitled to three (3) votes for each Lot owned. For purposes of this calculation, it shall
be assumed that Declarant owns all Lots, which number shall be reduced as Lots are
conveyed by the Declarant to an Owner. The Class B membership shall cease and be
converted to Class A membership on the happening of either of the following events,
whichever ocours eariier: (a) when the to1al number of votes outstanding in the Class A
membership is equai to the total number of votes outstanding in the Class B membership;
or, {b) December 31, 2000.

Section 4.3 Board of Directors. The Owners shall elect a Board of Directors of the
Association as prescribed by the Association’s Articles and By-Laws. The Board of Directors
shall manage the affnirs of the Association. Directors need not be members of the Association.

Section 4.4 Professional_Management. ™o contract or agreement for professional
management of the Association, nor any other contract betweei Declarant and the Association,
shall be for a term in excess of three (3) years. Any soch agreement or contract shall provide
for termination by either party with or without cause and without payment of any termination fee
upon written notice of ninety (90) days or less.

ARTICLE V
Covenant for Maintenance Assesshicnts

Section 5.1 Creation of the Lien and Persongl OGbligation of Assessments. Declarant, for
each Lot now or hereafier owned by it within the Property, hereby covenants, and each Owner
of any Lot by acceptance of a deed therefor, whether or not it shall be so expressed in such deed,
is deemed to covenant and agree to pay to the Association:
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(2) Regular Yearly Assessments (for maintenance, repairs and ordinary operating expenses,
including Common Expenses), and

(b} Special Assessments for capital improvements and operating deficits and for special
maintenance of repairs as provided in this Declaration.

Such assessments shall be estabiished, shall commence upon such dates and shall be
collected as hereinafter provided. All such assessments, together with prejudgment interest at
eight percent (8%) per annum, costs and reasonable attorneys’ fees, shall be a charge on the land
and shall be a continuing lien upon the property against which each such assessment is made.
Each such assessment, together with interest, costs, and reasonable attorneys fees, shall also be
the personal obligation of the person who was the Owner of such property at the time when the
assessment fell due. The personal obligation for delinquent assessments shall not pass to such
Owner’s successors in titie unless expressly assumed by them.

Section 5.2 Purpose_of Regular Yearly Assessments. The Regular Yearly Assessments
levied by the Association shall be used exclusively, in the reasonable discretion of the Board of
Directors of the Association, for the promotion of the recreation, health, safety and welfare of
the restdents in the Property, for the improvement, maintenance and repair of the Common Area,
for the performance of the obligations and duties of the Association and for other purposes only
as specifically provided herein. As and if necessary, a portion of the Regular Yearly
Assessments shall be set aside or otherwise allocated in a reserve fund for the purpose of
providing repair and replacement of the Common Area, and other capital improvements which
the Association is required to maintain,

Section 5.3 Maximum Regular Yearly Assessments,

(&) Untif January 1 of the year immediately following the conveyance of the first Lot to
an Owner, the maximum Regular Yearly Assessment on any Lot shall be $120.00 per Lot per
year.

(b) From and after January 1 of such year, the maximum Regular Yearly Assessment may
be increased each calendar year not more than 10% above the maximum Regular Yearly
Assessment for the previous year, without a vote of the membership.

(c) From and after January 1 of such year, the maximum Regular Yearly Assessment may
be increased each calendar year by more than 10% above the maximum Regular Vearly
Assessment for the previous year, with the approval of two-thirds (2/3) of those members of each
class of members who cast votes in person or by proxy at a meeting duly called for this purpose,

(d) The Board of Directors from time to time may fix the Regular Yearly Assessment,
without any vote of the membership, at any amount not in excess of the maximuim.




ection 5.4 Special dssessments
addition to the Regular Yearly Assessments authorized above, the Association may levy & Fpecial
Assessment applicable to that year only for the purpose of defraying, in whole or in part, the cost
of any construction, reconstruction, repair or replacement of any capital improvement which the
Association is required to maintain, or to recover any operating deficits which the Association
may from time to tume incur, provided that any such assessment shall have the assent of two-
thirds (2/3) of those members of each class of members who cast votes in person or by proxy at
a meeting duly called for this purpose.

Section 5.5 Notice and Quornm for Any Action Authorized Under this Article. Written
notice of any meeting called for the purpose of taking any action authorized under this Article
shall be sent to all members not less than thiriy (30) days nor more than sixty {60} davs in
advance of the meeting. At the first such meeting called, the presence of members or of proxies
entitled to cast sixty percent (60%) of all the votes of each class of the membership shall
constitute a quorum. If the required quorum is not present, another meeting may be cailed
subject 1o the same notice requirement, and the required quorum at the subsequent ineeting shall
be one-half (1/2) of the required quorum at the preceding meeting. No such subseguent meeting

shall be held more than sixty (60) days following the preceding meeting.

Section 5.6 Uniform Rate of Assessiment. Regular Yearly Assessments and Special
Assessmenis for capital improvements and to recover operating deficits must be fixed at a
uniform rate for all Lots, except that Declarant and any individual or entity purchasing a Lot or
L.ots solely for the purpose of construction of a for-sale Dwelling Unit thereon (a "Builder") shall
pay only twenty-five percent (25%) of the Repular Yearly Assessments and Special Assessments
50 long as any Pwelling Unit constructed upon a Lot by Declarant or Builder has not been
conveyed to an Owner intending to occupy or rent said Dwelling Unit as a residence or leased
to an individual or entity for use as a residence.

Section 5.7 Date of Commencement of Yearly Assessments; Due Dates, The Regular
Yearly Assessment provided for herein shall commence as to each Lot within a recorded Plat the
first day of the first month following conveyance of the Common Area within such Plat to the
Association, or if there is no Common Ares, the first day of the first month following the
recording of such Plat. The Board of Directors shall fix any increase in the amount of the yearly
assessments at least thirty (30) days in advance of the effective date of such increase. Written
notice of any increase in the Regular Yearly Assessment, and written notice of any Special
Assessment and such other assessment notices as the Board of Directors shall deem appropriate,
shall be sent to every Owner subject thereto. The due dates for all assessments, and the
assessment and collection period (i.e., annual, monthly, lump-sum or otherwise) for any Special
Assessments, shall be established by the Board of Directors. The Asscciation shall, upon
demand, and for a reasonable charge, furnish a certificate in recordable form signed by an Officer
of the Association setting forth whether the assessments on a specified Lot have been paid. A
properly executed certificate from the Association regarding the status of assessmenis for any Lot
shall be binding upon the Association as of the date of its issuance.

“12-




Section 5.8 Effect of Nonpayment of Assessments: Remedies of the Associarion. If any
assessment (or periodic installment of such assessment, if applicable) is not paid on the due date
established therefor pursuant to this Declaration, then the entire unpaid assessment (together with
interest thereon, costs and attoreys’ fees as provided in this Declaration) shall become delinguent
and shall constitute a continuing Jien on the Lot to which such assessment relates, binding upon
the then Owner, his heirs, devisees, successors and assigns. The personal obligation of the then
Owner to pay such assessments, however, shall not pass to such Owner’s successors in title unless
expressly assumed by them. If any assessment is hot paid within thirty (30) days after the due
date, the assessment shall bear interest from the date of delinquency at the rate of eight percent
{8%) per annum, and the Association may bring an action at law against the Owner personally
obligated to pay the same, or foreciose the lien against the property, or both. In such event, there
shall be added to the amount of such assessment the costs and attorney’s fees of preparing and
filing the complaint in such action; and in the event a judgment is obtained such judgment shall
include interest on the assessment as above provided, costs of the action and reasonable attorneys’
fees to be fixed by the court. No Owner may waive or otherwise escape liability for the
assessments provided for herein by nonuse of the Common Area owned by the Association or
abandonment of his Lot

Section 5.9 Suberdination of the Liew to Mortgages: Sale or Transfer. The lien of the
assessments provided for herein sha!l be subordinate to the lien of any first morigage. The sale
or transfer of any Lot pursuant to the foreclosure of any first morigage on such Lot (without the
necessity of joining the Association in any such foreclosure action) or any proceedings or deed
in lien thereof shall extinguish the lien of all assessments becoming due prior to the date of such
sale or transfer. No sale or transfer of any Lot {whether voluntary or pursuant to foreclosure or
otherwise) shall refieve such Lot from liability for any assessments thereafter becoming due or
from the lien thereof: and, except as hereinabove provided, the sale or transfer of any Lot shall
not affect the lien of assessments becoming due prior to the date of such sale or transfer except
to the extent that a purchaser may be protected against the lien for prior assessments by a binding
certificate from the Association, issued pursuant to this Declaration, as to whether or not such
assessments have been paid.

ARTICLE V1
Use, Restrictions, and Architectural Control

Section 6.1 Lot Use and Convevance. All Lots shall be used exclusively for single family
detached residential purposes, except that Declarant, during the Development Period, reserves (a)
the rights provided in this Declaration respecting the Property generally, and {b) the right to
subdivide, dedicate or otherwise convey or designate all or any portion of any one or more Lots
which it may own from time to time for recreational or other common uses and benefit of ail
Owners and other members of the Association. Any Lot or portion thereof so designated for
common use shall become part of the Common Area owned by the Association, and reasonable
rules and regulations shall be promulgated and enforced with respect thereto 5o that the use and
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enjoyment of adjacent Lots by the Owners thereof shall not be unreasonably disturbed. Except
as provided in the Declaration, no Lot shall be subdivided to form units of less area. Each Lot
shall be conveyed as a scparately designated and legally described frechold estate subject to the
covenants, conditions and restrictions contained herein.

Section 6.2 Architectural Control. No building, outbuilding, mailbox, fence, satellite dish,
wall or other structure, except original construction of Dweiling Units by or on behalf of the
Declarant, shall be commenced, erected or maintained upon the Property, nor shall any exerior
addition to or change or alteration therein, other than by the Declarant, be made until the plans
and specifications showing the nature, kind, shape, height, materials, color and location of the
same shail have been submitted to and approved in writing as to harmony of external design and
location in relation to surrounding structures and topography by the Declarant until the end of
the Development Period and thereafter by the Board of Directors of the Association, After the
Development Period, the Board of Directors may appoint three (3) or more representatives to an
Architectural Committee. Any change in the appearance or the color of any part of the exterior
of a residence shall be deemed a change thereto and shall require the approval therefor as above
provided. However, there shall be no such approval of the planting of hedges, walls, fences,
structures and/or other improvements prohibited under Section 3.8 above, and any such approval
shall be null and void. In the event that written approval is not received as required hereunder
within thitty (30) days after complete plans and specifications have been submitted, approval will
not be required and this Section will he deemed to be fully complied with.

Section 6.3 Leasin

Any Lot may be leased by its Owner.

Section 6.4 Animals. No animals, livestock, or poultry of any kind shall be raised, bred,
or kept on the Property, or any Lot, or in any Dwelling Unit, except that no more than a total
of two {2) dogs, cats, or other normal household pets may be kept in residences subject to nules
and regulations adopted by the Association through its Board of Directors, provided that such pets
are not kept, bred, or maintained for any commercial purpose.

Section 6.5 Ouiside Storage. Al clotheslines, equipment, garbage cans, service yards,
woodpiles or storage piles shall be kept from view of neighboring homes and streets. All
rubbish, tiash or garbage shall be regularly removed from the premises, and shall not be allowed
to accumulate thereon, Trash must be stored in enclosed containers.

Section 6.6 Setback Lines. Front Building lines are hereby ectablished as shown on the

Plat. Between such Front Building lines and the right-of-way lines there shall be erected, placed
or altered no structure or part thereof, except fences in keeping with architectural style as
specifically approved by the Declarant until the end of the Development Period, and thereafiar
by the Association Board of Directors or Architectural Review Committee; provided, however,
except that in no case will such fences be permitted on the public right-of-way. The building
lines which are from public right-of-way lines are parallel to and measured perpendicularly from
these public right-of-way lines.




Section 6.7 Side Sethacks. The minimuim side yard and minimum rear yard requirements
siiall be those established by the applicable zoning and subdivision control ordinances.

Suction 6.8 Temporary Steugtures _and Onthuildings, Mo structure of a temporary
character, tent, shack, basement, garage, barn or other out-building shall be erected, placed, or
altered upon any Lot for use as a residence either temporarily or permanently, or at any time be
used for such purpose.

Section 6.9 Motor Vehicle Repair. The repair of inoperative motor vehicles or material
alteration of motor vehicles shall not be permitted on any Lot unless entirely within a garage
permitted to be constructed per the terms of the Declaration.

Section 6.10 Nuisances. No noxious or offensive activities shall be carried on or be
permitted to exist on any Lot, nor shall anything be done thereon which may be or become an
annoyance or nuisance. Any structure or building permitted to be construcied on any Lot by this
Declaration, which may be all or in part destroyed by fire, wind, storm or any other resson, shal
be rebuiii and restored to its previous condition within a reasonable length of time, and all debris
accumulated in connection therewith shall be removed within a reasonable time after any such
occurrence.

Section 6,11 Permitred Uses. No use shall be made of any Lot except as permitted by the
applicable zoning and subdivision control ordinances under which this Property is developed.

Section 6.12 Drains. No house footing drain or roof water drain shall be discharged into
the sanitary sewers.

Section 6.13 Nuntber of Dwelling Units. ‘The number of Dwelling Units shall not exceed
the number of Lots within the Property.

Section 6.14 Residential Use. Lots may be used only for residential purposes and oniy
for one single-family dweiling, a private garage, and other such outbuildings as are usual and
incidental to the use of a residential lot. All lots in this subdivision shall be designated as
residential Lots, and no home shall exceed two and one half (2-1/2) stories or thirty-five (35) feet
in height,

Section 6.15_Size. Subject to any further restrictions imposed by any recorded
commitment, every single-family dwelling erected, placed, altered or maintained on any Lot
within sha!ll have a minimum living area, exclusive of open porches, unfinished basements and
attached garages, of not less than what is required by the applicable zoning and subdivision
control ordinances.

Section 6,16 Unsightly Growth. In order to maintain the standards of the Property, no
weeds, underbrush or other unsightly growths shall be permitted to grow or rEmain upon any
Property, and no refuse pile or unsightly objects shail be allowed to be placed or suffered to
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rewnain anywhere thercon, Failure 1o comply shall warrant the Deciarant or the Association ©
cut weeds or clear the refuse from the Property at the expense of the Owner, and there shall be
a lien against snid Propenty for the expense thereof, which lien shuil be duc and payable
immediately. 1 such lien is not promptiy paid, the Association or the Declarant may file suit and

recover such amount together with reasonable attorneys fees and costs of collection.

Section 6,17 Site Visihiliry. No fence, wall, hedge or shrub planting which obstructs sight
lines at elevations between two {2) feet and nine (9) feet above the street shall be placed or
permitted to remain on any corner Lot within the trianguiar area formed by the street property
lines and a line connecting points twenty-five (25) feet from the intersection of said street lines,
or in the case of a rounded property corner froni the intersaction of the street lines extended. The
same sightline limitations shall apply to any Lot within ten (i0) feet from the intersection of a
street line with the edge of a driveway pavement or alley line. No trec shall be permitted to
remain within such distances of such intersections unless the foliage line is maintained at
sufficient height to prevent obstruction of such sight lines. No fences shall be permitted to be
constructed between the front set back line and the street curb,

Section 6.18_Semi-tractor trucks, trailers, efe. No semi-tractor trucks, sémi-trucks, semi-
tractor trailers, boats, campers, mobile homes, disabled vehicles, and/or trailers shall be permitted
1o park on the Property or a Lot unless fully enclosed in a garage, or unless the same 15 necessary
and incident to the Declarant’s, builder’s or Association’s business on the Property.

Section 6.19 Lakes, Lake Area(s). Except as otherwise provided, no individual using a
Lake, if any, has the 1ight to cross another Lot or trespass upon shoreline not within a Common
Area owned by the Association, subject to the rights of the Declarant, the Association, their
employees, heirs, successors and assigns as set forth in the Declaration. No one shall do or
permit any action or activity which could result in poliution of any Lake, diversion of water,
elevation of any Lake level, earth disturbance resulting n silting or any other conduct which
could result in an adverse effect upon svater quality, drainage or proper Lake management except
as provided in the Declaration. A Lake may not be used for swimming, ice skating, boating, or
for any other purpose, except for drainage of the Property, unless expressly and specifically
approved by the Board of Directors in writing and allowed by law. Only the Declarant and the
Association shall have ti:¢ right to store items or develop recreational facilities upnn any Common
Area owned by the Association adjacent to a Lake.

Section 6.20 Rules and Reguiations. The Board of Directors from time to time may
promulgate further rules and regulations concerning the use of Lots and the Commen Area owned
by the Association. A majority of those Owners voting at a meeting called for the purpose may
rescind or modify any rule or regulation adopted by the Board of Directors. Copies of all rules
and regulations shall be furnished by the Board to all Owners, at the Owner’s last known address,
prior 1o the time when the same shall become effective. The Association shall have current
copies of the Declaration, Articies and By-Laws, and other rules concerning the P:operty as well
as its own books, records and financial statements available for inspection by Dwelling Unit
Ow:ners or by holders, insurers and guarantors of first morigages, that are secured by Dwelling
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Units in the Property. These documents shall be available during normal business hours or under
other reasonable circumstances,

Section 6.21 Development and Sawz Period. Nothing contained in this Article 6 shall be
construed or interpreted to restrict the activities of Declarant or a Builder in conneciion with the
development of the Property and sale of Lots. During the Development Period, Declarant or a
Builder shall be entitled to engage in such activities and to construct, install, erect and maintain
such facilities, upon any portion of the Property at any time owned or ieased by Declarant or a
Builder, as in the sole opinion of Declarant or a Builder may he rensonably required, or
convenient or incidental to, the development of the Property and sale of the lots; such facilities
may include, without limitation, storage areas, signs, parking areas, maodel residences, construction
offices, sales offices and business offices.

Section 6.22 Ouixide {/se of Lots. Except in an individual patio area appurtenant to a
Dwelling Unit, no planting or gardening shall be done, and no fences, hedges, walls or other
improvenients shall be erected or maintained upon the Property except such as installed in
accordance with the initial construction of the buildings located thereon or as approved by the
Board of Directors. Above ground swimming pools are prohibited on the Property.

ARTICLE VH
Maintenance, Repairs and Replacemeints

Section 7.1 By Owners. Except as specifically provided in this Declaration, each Cwner
shaell furnish and be responsible for the maintenance of all portions of his Lot. All fixtures and
equipment installed within or as part of the Dwelling Unit, commencing at the points where the
utility lines, pipes, wires, conduits or systems enter the Lot upon which said Dwelling Unit 1s
located, shall be maintained and kept in repair by the Owner thereof. Each Owner shall promptiy
perform all me'ntenance and repair of his Lot and Dwelling Unit which, if neglected, might
adversely affect any other Lot or Dwelling Unit or any part of the Common Area owned by the
Associatton. Such maintenance and repairs include, but are not limited to, all exterior surface,
siding, roof, gutters, internal water iines, plumbing, electric lines pas lines, appliances, and ali
other fixtures, equipment and accessories belonging to the Owner and a part of or appurtenant
to his Dwelling Unit or Lot.

Section 7.2 Conynon Properties and Lawns by the dssociation.

{a) The Association, as part of its duties, and as part of the Common Expenses, shall
provide for;

{1} Maintenance of the Common Area. Maintenance of the Commion Area shall
include, but shall not be limited to, fertilizing, treating any Lakes, mowing and replanting
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when necessary of the grass and trees and maintenance of any other mprovenient within
tie Common Area.

(ii) Maintcnance of the Entry Signs and perimeter landscaping installed vy the
Declarant,

The Board of Directors may adopt such other rules and regulations coucerning
maintenance, repair, use and enjoyment of the Cominon Area owned by the Association {or any
ilems deemed Common Area for purposes of maintenance only) as it deems necessary.

(b) Wotwithstanding any cbligation or duty of the Association to repair or maintain any
of the Common Area owned by the Association (or any items deemed Common Area for
purposes of maintenance only), if, due to the willful, intentiona!l or negligent acts or omissions
of an Owner or a member of his family or of a guest, tenant, invitee or other occupant or visitor
of such Owner, damage shall be caused to the Common Area owned by the Association (or any
items deemed as such for purposes of maintenance ouly), or if maintenance, repairs or
replacements shall be required thereby which would otherv.isc be at the Common Expense, then
such Owner shall pay for such damage and such mainte 1ange, repairs and replacements, as may
be determined by the Association, unless such loss is covered by the Association’s insurance with
such policy having a waiver of subrogation clause. If »ot paid by such Owner upon demand by
the Association, the cost of repairing such vamage shau be added to and become a part of the
nssessment to which such Owner’s Lot is subject,

{c) The authorized representatives of the Association, the Board of Directors and the
Managing Agent for the Association (if any) are hereby granted an easement for access upon and
to any Lot as may be required in connection with maintenance only, repairs or replacements of
or to the Common Area owned by the Association or any items deemed as Common Area for
purposes of maintenance only, including, but not limited (o, access to any easements reserved by
any Plat of any portion of the Property for such purposes.

ARTICLE VIH
Tusurance

Section 8.1 Liability Insurance. The Association shall purchase a master comprehensive
general fiability insurance policy in such amount or amounts as the Board of Directors shall deem
appropriate from time to time. Such comprehensive general liability insurance policy shall cover
the Association, its Board of Directors, any committee or organ of the Association or Board of
Directors, all persons acting or who may come to act as agenis, or employees of any of the
foregoing with respect to the Association. It shall also cover ail Common Area owned by the
Associations, public ways and any other areas under the Association’s contrel er supervision.
The premiums for all such liability policies shall be a Common Expense.
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Secrion 8.2 Fidelity Bonds, The Association shall have blanket fidelity bonds for anyone
who either handles or is responsible for funds held or administered by the Association, whether
or not they receive compensation for their services. The Association bonds shall name the
Association as the obligee and the premium shall be paid as a Common Expense by the
Association. Any management agent that handles funds for the Association shall be covered by
its own fidelity bond, which must provide the same coverage required of the Association. The
Association shall be named as an additional obligee in the management agent’s bond. The
fidelity bond shall cover the maximum funds that will be in the custndy of the Association or its
management = :nt at any t{ime while the bond is in force. In addition, the fidelity bond coverage
must at feast vvaal one (1) years’ assessments on all Dwelling Units in the Property, plus the
Association’s reserve funds. If available, the fidelity bonds must include a provision that calls
for ten {10) days’ written notice to the Association or insurance trustee before the bond can be
canceled or substantially modified for any reason.

Section 8.3 Miscellaneous Insurance Provisions. The Assoctation shall obtain any other
insurance required by law to be maintained, including but not lirnited to workmen’s compensation
insurance, and such other insurance as the Board of Directors shall from time to time deem
necessary, advisable or appropriate. Such insurance coverage shall also provide for and cover
cross liability claims of one insured party against another insured party. Such insurance shal
inure to the benefit of the Association, its Board of Directors and any managing agent acting on
behalf of the Association. The premiums for all such insurance coverage shall be a Common
Expense.

Sectivn 8.4 Casualty and Restoration. Damage to or destruction of any Common Area
actually owned by the Association due to fire or any other casualty or disaster shall be promptly
repaired and reconstructed by the Association and the proceeds of insurance, if any, shall be
applied for that purpose. The same obligation shall apply 1o an Owner, and 7ot the Association,
for damage or destruction to the Owner's Dwelling Unit. For purposes of this Section, repair,
reconstruction and restoration shall mean construction: or rebuilding of the damaged property 1o
as near as possible the same corndition as it existed immediately prior to the damage or
destruction, with the same or a similar type of architecture.

Section 8.3 Insufficiency of Insurance Proceeds. If the insurance proceeds received by
the Association as a result of any such fire or any other casualty or disaster are not adequate to
cuser the cost of repair and reconstruction, or in the event there are no insurance proceeds, the
cost for restoring the damage and repairing and reconstructing the Common Area actually owned
by the Association or any improvements damaged or destroyed (or the costs thereof in excess of
insurance proceeds received, if any) shali be paid by the Association which shall then have the
right to levy a Special Assessment apainst all Lots for such deficiency.

Section 8.6 Serpius of Insurance Proceeds. In the event that there is any surplus of
insurance proceeds after the reconstruction or repair of the damage has been fully completed ang
all costs paid, such sums may be retained by the Asscciation as a reserve or may be used in the
maintenance and operation of the Property. The action of the Board of Directors in proceeding
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1o repair or reconstruct damage shall not constitute a waiver of any rights against any Owner for
committing willful or malicious damage,

ARTICLE IX
Mortgages

Svetion 9.1 Morigagee Rights. In addition to any other rights provided elsewhere in this
Declaration to morigagees, any lender or lenders holding a first morigage or first mortgages upon
any Lot or Lots, jointly or singly, may pay any real estate taxes or other taxes or charges which
are in default and which may or have become a charge or lien apainst any Common Area owned
by the Assoctation or any other property owned by the Association; and may pay any overdue
premiums on any hazard, casuaity, liability or other insurance policies or secure new insurance
coverage on the lapse of any policies for any such property owned by the Association or covering
any property for which the Association has an obligation fo maintain insurance coverage. Any
such lender or lenders making payments in accordance with this Section shall be entitied to
immediate reimbursement therefor from the Association along with any costs incurred, including
reasonable attorneys’ fees.

Section 8.2 Notice to Mortgagees. The Association, upon request, shall provide to any
lender holding a first morigage upon any Lot, a written certificate or notice specifying unpaid
assessments and other defaults of the Owner of such Lot, if any, in the performance of such
Owner’s obligations under this Declaration, the Articles of Incorporation of the Association, its
By-Laws or any other applicable documents, which default has not been cured within sixty {(60)
days. A reasonable charge maybe made by the Association for the issuance of any such

certificate or notice, and any such certificate properly executed by an officer of the Association
shall be binding upon the Association, as provicead in this Declaration.

Section 2.3 Condemnation and Insurance Awards. No provisions of this Declaration, or
any amendment thereto, shall give an Owner, or any other party, priority over any rights of the
first morigagee of a Lot pursuant to its mortgage in the case of a distribution to such Owner of
msurance proceeds or condemnation awards for losses to or a taking of Common Area property.

Section 9.4 Right of First Refusal. The Association DOES NOT have the "right of first
refusal” to purchase any Dwelling Unit. Any right of "right of first refusal” subsequently granted
to the Association through amendment of the Declaration, Association Articles, Association By-
Laws or any other document governing the development and administration of the Properties must
receive the prior written approval of the Federal Housing Administration or Secretary of the
Department of Housing and Urban Development. Any "right of first refusal” subsequently added
in the Declaration, Association Articles, Association By-Laws or any other document governing
the development and administration of the Properly must not impair the rights of a first
mortgagee to:
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(a}) Foreclose or iake title to a Dwelling Unit, and the Lot upon which the Dwelling Unit
is situated, pursuant to the remedies in the morigage;

(b} Acecept a deed or assignment in liea of foreclosure mn the event of default by a
mOFtgagor, or

{c) Sell or lease a unit acquired by the mortgagee.

Section 9.5 Unpaid Dues or Charges, Any f{irst mortgagee who obtains title to a Dwelling
Unit, and the Lot upon which the Dwelling Unit is situated, pursuant to the remedies in the
morigage or through foreclosure, will not be liable for the Dwelling Unit’s unpaid dues or
charges accrued before the acquisition of the title to the Dwelling Unit by the mortgagee.

ARTICLE X
General Provisions

Section 10,1 Right of Enforcement. In the event I a violation, or threatened violation,
of any of the covenants, conditions and restrictions herein enumerated, Declarant, the Association
or any Owner and all parties claiming under them shall have the right to enforce the covenants,
conditions and restrictions contained herein, and pussue any and all remedies, at law or In equity,
available under applicable Indiana law, with or without proving any actual damages, including
the right to secure injunctive relief or secure removai by due process of any structure not in
compliance with the covenants, conditions and restrictions contained herein, and shall be entitied
to recover reasonable attorneys’ fees and the cosis and expenses incurred as a result thereof,

Section 10.2 Severability ond Waiver. Invalidation of any one of the covenants,
restrictions or provisions contained in this Declaration by judgment or court order shall not in any
way affect any of the other provisions hereof, which shall remain in full force and effect. No
delay or failure by any person to enforce any of the restrictions or to invoke any available remedy
with respect to a violation or violations thereof shall under any circumstances be deemed or held
to be a waiver by that person of the right to do so thereafier, or as estoppel of that person 1o
assert any right available to him upon the ocourrence, recurrence or continuation of any violation
or violations of the restrictions.

Section 0.3 Amendment. During the firs{-twenty (20) years following its recordation, this
Declaration may be amended or modified at any time by an instrument recorded in the Office of
the Recorder of Johnson County, Indiana, approved and signed by at least ninety percent (90%)
of the then Owners, and thereafier by an instrument signed by at least seventy- five percent
{75%) of the then Owners. Provided, however, that none of the rights or duties of Declarant
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reserved or set out hereunder may be amended or changed without Declarant’s prior written
approval. Except as prohibited below, this Declaration may also be amended by Declarant, if it
then has any ownership interest in the Property, at any time within four (4) years after the
recordation hereof. Any amendment must be recorded. Neither the Association, the Owners or
Declarant shall effect any of the following changes without the prior written approval of two-
thirds (2/3) of the first mortgagees of the Lots (based upon one (1) vote for each mortgage
owned) and two-thirds (2/3) of the Owners of Lots (excluding Declarant or Builder):

(a) By act or omission seek to abandon, partition, subdivide, encumber, sell or transfer
the Common Area owned directly or indirectly by the Association for the benefit of the Owners
of the Dwelling Units. The granting of easements for public utilities or other public purposes
consistent with the intended use of the Common Area owned by the Association by the Dwelling
Unit Owners is not a transfer in the meaning of this clause;

{b) Change the method of determining the oblipations, assessments, dues or other charges
that may be levied per the terms hereof

{c) By act or omission change, waive or abandon any scheme of regulations or their
enforcement pertaining to the architectural design or the exterior appearance of Dwelling Units,
the exterior maintenance of Dwelling Units, the maintenance of the Common Area owned by the
Association, party walks, common fences and diiveways, and the upieep of lawns and plantings
in the Property;

(d) Fail to maintain fire and extended coverage on insurable Commeon Area owned by the
Association on a current replacement cost basis in an amount at least 100 percent of the insurable
value {based on current replacement cosis);

{e) Use hazard insurance proceeds for losses to any Common Area owned by the
Association for cther than the repair, replacement, or reconstruction of the Common Area owned
by the Assgociation.

{f) Change the voting rights, assessments, assessment liens or subordination of assessment
liens, except as provided for in this Declaration;

(g) Change the manner in which reserves for maintenance, repair and replacement of
Common Aress have been set up and previously maintained by the Association;

(h} Change the nghts to the use of the Common Area owned by the Association, except
as provided for in this Declaration,

(i) Change the boundaries of any Dwelling Unit, and the Lot upon which the Dwelling
Unit 15 situated, except as provided for in this Declaration;
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(j) Any change concerning convertibility of Dwelling Units jnto Common Area owned by
the Association or vice versa, except as provided for in this Declaration;

(k} Allow for the annexation of additional property other than the Additional Real Estate.
Per the terms specified on pages two and three of this Declaraiion, the Declarant may add all or
part of the Additional Real Estate to the Property without consent or approval of the Owners or
any mortgagees;

(1) Any requirements for insurance or fidelity bonds set forth in this Declaration,;

{m) Any chasge in the manner in which units may be leased except as set forth in this
Declaration,;

(n) Any imposition of any restriction on a Dwelling Unit Owner's right to sell or transfer
his or her Dwelling Unit;

(o) Restoration and repair of the Common Area (after a Lacard damage or partial
condemnation) in a manner other than specified in the Declaration;

{p) Any action to terminate the legal status of the development after substantial destruction
or condemnation occurs;

(q) Any provision that expressly benefits morigage holders, insurers or guarantors; or

(r} Any termination of legal status of the development for reasons other than substantial
destruction or condemnation of the Property.

If an addition or amendment 1s not considered as a material change, such as the correction
of a technical error or the clarification of a statement within the Declaration, Association Articles,
Association By-Laws or other constituent documents, diere shall be an implied approval to be
assumed when an eligible morigage holder fails to submit a response to any written proposal for
an amendment within thirty (30) days after proposal is made. The covenants, restrictions and all
other provisions of this Declaration shall run with the land and shall be binding upoa thie persons
owning any portion of the Property and all parties claiming under them for a period of twenty
(20) years from the date of recordation, and thereafter shall automatically extend for successive
periods of ten (10) years each unless prior tn the expiration of such ten-year period this
Declaration is amended or changed in whole o1 .art as hereinabove provided.

Section 104 HUD Amendment Approval,  All other provisions of the Declaration,
Association Articles, Association By-Laws or any other document governing the development and
administration of the Property notwithstanding, so long as there is a Class B membership, the
following actions will requirc the prior approval of the Federal Housing Administration or
Secretary of the Department of Housir-- and Urban Development:
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(a) Annexation of additional properties other than part or all of the Additional Real Estate
per the terms hereof:

(b} Dedication of Common Ares; and
t¢} Amendment of the Declaration of Covenants, Conditions and Restrictions,

Section 10.5 Assigmment. Declarant may assign or otherwise wansfer any und all of its
rights as Declarant in whole or in part.

Section 0.6 Condemnation, Destruction or_Liguidation. The Association shall be
designated to represent the Owners in any proceedings, negotiations, settlements or agreements
for the handling of any losses or proceeds from condemnation, destruction or liguidation of all
or a part of the Common Area owned by the Association, or from the termination of the
development. Each Dwelling Unit Owner, by his acceptance of a deed, appoints the Association
as his attomney-in-fact for this purposs. Proceeds from the settlement will be payable to the
Association for the benefit of the Dwelling Unit Owners and their mortgage holders. Any
distribution of funds in connection with the termination of this development shall be made on a
reasonable and an equitable basis.

IN WITNESS WHEREOF, CROSSMANN COMMUNITIES PARTNERSHIP, an
Indiana general partnership, has caused this Declaration to be executed as of the date first
written above.

CROSSMANN COMMUNITIES PARTNERSHIP
an Indiana general partnership

By: TRIMARK DEVELOPMENT, INC,
General Fa
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STATE OF INDIANA )
COUNTY OF MARION )

Before me the undersigned, a Notary Public in and for said Cousy and State, personally
appeared Richard H. Crosser, and having been duly sworn, acknowiedged execution of this
Deciaration of Covenants, Conditions and Restrictions of Branigin Creek as Vice-President of
Trimark Development, Inc., an Indiana corporation, a general partner of Crossmann Communities

Partnership, an Indiana general partnership.

Witness my hand and Notarial Seal this 5th_day.of “Znonell . 19-9C
Zanm{%zﬂmo

m;/..;:/ 2.7 g;l,wl r/v r: _n,:ﬁ
Printed Name

w\w« Commission Expires; AN
Yyvvoe, 2y, {R97 -
[
NN

Residing in Homdoe by County ‘

Prepared By: Charles D. Frankenberger
NELSON & FRANKENBERGER
3021 East 98th Street
Suite 220
Indianapolis, Indiana 46280
(317) 844-0106
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Exhibit

Part of the Soulhwest quarter of Seclion 3, Townghip 12 North,
Renge 4 East of the Second Principnl Meridian, Johnson County,
Indiona, described o5 follows:

COMMENCING ot 2 roflyoud spike 38t aver ¢ stone, per sur«es by
Schnader Engneenng Corp ot number 999, gt the Northeast corner

o! sad quarter section, thenve South 88 degrees 08 muwtes 77

seconds West {on assumed bearing bused on soid survey) diong the
north fine ot s;d quarter section 1.00 teet to the POINT IF BEGINNING:
thence South 00 deqrees !7 munutes 21 seconds West g distance of
821.15 teel, thence South 5 degrees 55 munutes 57 seconds Hest
216.57 et te o pont on a non-tangent curve howing a radius of
250,00 teel, the rodius point of which beers Sculth 65 degrees 35
minutes 37 seconds West, thence northwesterty along said curve

throynh g cenlral ongle of Oddegrees 24 minutes 20 seconds, on arc. .
rength of 19.22 leet, thence Soulh B1 degrees 1F minutes 37 seconds
Wesi 155.08 teet, thence South 11 degrees 45 minutes 36 seconds East
28.30 leet, lhence South 73 degrees 51 minutes 47 seconds West 135.83
teel o o ponl on ¢ non~iongent curve hawng g radius of 225.00 teet, the
radius pont of which beors South 75 degrees 51 minutes 47 ssconds West;
thence southeosterdy clong soid curve through o cenlral angle of 02
degrees 03 minutes 56 seconds, on arc length of 8.1 feet tnence
Seuth 12 degrees 04 minutes 17 seconds Eost 25.97 feet; thence

South 77 degrees 55 minutes 43 seconds West 181.63 feet; thence

North 03 degrees 14 minutes 27 seconds Eost 16.51 test, thence

South 88 degrees 0B minutes 27 seconds Wes! 186.33 feet; thence
North 70 dogrees $1 minutes 34 seconds West 10J.36 fesl; lhence

North 35 degrees 19 minutes 48 seconds West 107 99 feel; thence

Morth 44 degrees 59 mnutes 3t seconds Eost 67 40 teet; therce

North 1t degrees 05 minutes 22 seconds West 165.00 feet to « ponl

on o non-longent curve having q radius of 425.00 feet, the rodius

pont of which baors South 11 degrees 05 mirutes 27 seconds tast:
thence northeasterly oiong soid curve through a central ongle of 00
degrees 15 minutes 0 seconds, op orc fength of 132 teel; 'nence
North 10 degrees 49 minutes 52 seconds Wes! 97 1) leel; therce

Nerlh 50 degrees 43 minutes 45 seconds East 53.94 reel; thence

MNorth 16 degrees 32 mwutes 10 seconds Eost 187.00 feet; theice

Horth 26 degrees %2 munutes 02 seconds Egst 197.17 lest: thence

North 12 degrees 52 minutes 00 seconds West 251,50 feel to the

north line of seid quarler section; thence Naorth 88 degrees 08

minutes 27 seconds Easl glong soid quarter seclion line B61.85 feet

to the point of BEGNNING, conlaining 20,463 ocres, more of lesw

N




g m "

s
Cuhibit " 2.

Part of the Southwest Quarter of Section 3, Township 12 North, Range 4 Enst of the Second
Principal Meridian, Johneon County, Indiang, described as follows:

Commencing at o railroad spike set over a stone per survey by Schneider Engincering Corp, Job
number 999, at the northeast corner of said Quarter Section; thence South (00 degrees 17 minutes
21 seconds West (an assumed bearing based on said survey) along th~ East line of said Quarter
Section a distance of 820.73 feet to the Poing of Begianing; thence continuing South 00 degrees
17 minutes 21 seconds West along said East line a distance of 799.27 feat; thence South §8
degrees 08 minutes 27 seconds West parallel with the North line of sai¢ Quarter Section a
distance of 1620.00 feet; thence North 00 degrees 17 minutes 21 seconds East parallel with the
East line of said Quarter Section a distance of 1620.00 feet to the Norih line of said Quarter
Scction; thence North 88 degrees 08 minutes 27 seconds East along the said North line a distance
of 757.15 feet; thence South 12 degrees 52 minutes 00 seconds East a distance 0f 251.50 fect;
thence South 26 degrees 42 minutes 02 seconds West 2 distance of 197.17 feet; thence South 16
degrees 32 minutes 10 seconds West a distance of 187.00 feet; thence South 50 degrees 43
minutes 45 seconds West a distance of 53.94 feet; thence South 19 degress 49 minutes 52
seconds East a distance of 97.10 fest 1o 8 point on & curve o the left having a radius of 425.00
feet, the radius point of which bears South 10 degrees 49 minutes 52 seconds East from gaid
point; thence westerly along said curve an arc distance of 1.92 {eet to a point that bears North 11
degrees 05 minutes 22 seconds Weat from said radius point; thence South 11 degrees 05 minues
22 seconds East & distance of 165.00 feet; thence South 44 dezrees 59 minutes 31 seconds Wasta
distance of 57.40 feet; thence South 35 degrees 19 minuies 45 seconds East 2 distance of 107.99
feet; thence South 70 degrees 41 minutes 34 seconds East a distance of 103.56 feet; thence North
88 degrees 08 minutes 27 seconds Eact parallel with the North line of said Quarter Section a
distance of 186.33 feet; thence South 03 degrees 14 minutes 27 seconds Wast & distance of 15.51
feet; thence North 77 degrees 55 minutes 43 seconds East a distance of 18].63 feat; thence North
12 degrees 04 minutes 17 seconds West & distance of 25.97 feetto a point on a curve to the left
having a radius of 225.00 feet, the radins point of which bears South 77 degrees 55 minutes 43
seconds West from said point; thence northerly along said curve an arc distance of 8.11 feetto a
point that bears North 75 degrees 51 minutes 47 seconds East from said redius point; thence
Narth 75 degrees 51 minutes 47 seconds East a distance: of 135.83 feet; thence North 11 degrees
46 minutes 36 seconds West 2 distance of 28.30 feet; thencea North 61 degrees 11 minutes 37
seconds East a distance of 156,08 fest 10 a point on a curve to the right having a radius of 250,00
feet, the radius point of which bears South 61 degrees 11 minutes 37 seconds West from said
point; thence southeasterly along said cusve an arc distance of 19,22 fest 10 a point that bears
North 65 degrees 35 minutes 57 secondy East from said radius point; thence North 635 degrees 25
minutes 57 seconds East g distance of 217.67 feet to the East line of said Quarter Section and the

Point of Beginning; containing 39.724 acres more or Jess,




