RECORDING REQUESTED BY:

AND WHEN RECORDED, MAIL TO:

Stephen A. Backer, Esqg.
BACKER & BACKER, P.C.
8710 North Meridian Street
Indianapolis, IN 46240

(Space Above for Recorder’s Use)

AMENDED AND RESTATED

DECLARATION OF COVENANTS, CONDITIONS

AND RESTRICTIONS

FOR

BROOKFIELD PLACE

05/23/02 03:21PH WANDA MARTIN WARIOM TTY RECORDER

Inst # 20020097887
I

QIS 1PR.00 PAGES: 60



AMENDED AND RESTATED DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS
FOR BROOKFIELD PLACE

Table of Contents

.
1 7: | U RPN RURPRORS IR |

TEerms: .ocvcmnrvrrnenes

1.

U ST U USRSV SISO, |

Definiti 2
B I IEIOIAS, covranmms e nncanestnennsmsamersasansmnnnsranr en nnne s sannssn e soshbns b ss sisrenhonnns smnnsans mreransnnerans

= - |4

) *

AECEOEHEHY QW >

1

z

POz

.

E<goHgpm

By N

icales!
SRR

HACCESS BIHLY” . oo e s ensa s wernnnnsnesionind
K ASSESSITIEIIE o rosvvee e eree e e cananarans seansassracarasaresnans rrent pensanennronnsanensas sesssensnnd
“APPLCEDIE DBLE™. ....ooeecsoeesscvemmssimesns s sesesseseas sesra snsnsns s anssnnsesesssonnsmnmnenes 2
“ABSOCIAtION v oecrrnnenens e eeere bR ara VEans ben e R a0 e b nen AR A snane AR sRn TR RO AR et D)
FBOALA" .vvormmesseeencnsesscsnnsrsasvasesnse sansnarssanonntessannnsossnssssentensesssese seasmsnmannnsossanmnd:
“Cable Television ServiCes™ ..o ireeeresreernerensinomseosssonsssssssnseerstsesssns anssmssmen 2
“COMMOD ATBA{E) 1 ovcriirsiiimensentaresnssrarssssresnsnsmnsssssissamsssesensbernmsesesmsssesavssesel
*Common Expenses” ...oovvvirrsnrensenssisssnsessesnsnss 3

3

3

“Communication Services”.............. e bn et e nann e n e e vas e aemrransnsnannind
*Community Technology SErvICes™ ... oo ocvocevanesnemsnnsenrasseeesssssmnesnseeseanesd
“Development Period”.......ccccur... recrerannaennenrn 3
“ExXChuded Devites” ... imiecinnnersosnensssneesnsssss ssssomasmsresananinssesessasncssnnred
*Facility” or “Facilities” ..o e e rennenesensssemssssessssversarens et nensnessrsone sl
4
4
4

D T L R Y Y Sy Y T TS

HIOIPTOVEINEIIES", 1e1eameeriasiranssansetrsnsossssnnsnsasnes snsrsssasssnsanssssnmsesmsmsnsesend sonsnanssses
“In Gross Easement” ... ...vveeuvevemnersacersmtosssssrassasmesennes
“Internet Bandwidth Access Services™............ Crertrsneaannnnne
L aRE OF “LAKES . ....ovirreceaserarsirecnmsnsomnamnessssnssesenssnassessasssaneosens e saessnesssnsamsnns
“Lake Access Basement”. .....covvvnevversmssinssamonennnsmnenesmnens vevisrevancennen brennnnnannman
O OF LS - raisriinesresrasesnirincs s sannsessssmmss sre e sesemeeasesnssennessansmns smensssnssanes

ANLSAEIREEARN S mnananannAn

L T TF TRy

IASNANIRERATArATaAYanAn

P LAL™ . e seeeneermr et e s smins st s 4 vram e en e nenenr nt e beantenseaante e sventnens s s s s s emnsenon
PTOPEITY” coevoeivevenmscotnsnsanemiae e s ansenaesesnesncs s snsssasssnasessmbssasacassonsansssnssnsmssonens
SQUOTTN 1 rervesrianinrnnsnrrrenancs reerreneRCRaRE AL b RE e Aot s e b e anean R e nreagnan na s RV,
“Residence™. ..ommmrmemninne aenennentsneraasent vanteesanannas .
FRESIACTIL™. 1erveieccerieerinsecsoarsseersesnensenssnan s sas saneansenseseeessmsnns soeemsmssssnnmsmssnsesne 3
5
5
5

“Service Easement ATBA........cccvvricririeimrenrissssssnmsnssssssssasssnsssssnsasssansssassnsn-
“Telephone Services (I0Ca1)7 . ... vuumrrcrerisininrerressressressnsnctasereismssesancnsnarns-
“Telephone Services (10ng AiSEANCE). ...cvvercveerieramissnseresesernsarnssessaorsrasseressmmens

I3

1



GG, “Utility Services” .. e A e e AR AR R n A s m et s s ene e nrsenmangesmensD)
HH. *“VideoOn Demand Se:mces rerraresraraerer tesesnnnassenarasarensaanintaeencnmesonsnsnenson)

Organization and Duties of Assoeiatlon............cccovvveevirrecreirnnsnnnnsrees s 6
A Orpanization 0f ASSOCIAtON. ....veveeirecersevssessivaesssssasennessosassersnsonsesnnas v a0
1) MeEmbBEIShiD. .coceeir s ecsscs e rsann s bes e eeer e sanarnsnnran .6
(1) Transfer. ..o eeeeenrcieecesennannsy onecnmnsnnssnsness s nmemsvmnmsnsesasessnmnes o sanarascd
(1) VOUNZ ooeecenrensssmann e nemesmasmuansssssssansssssssssscasansasusnsnemsosiontctoessnninen |
A LSS Al oot nnncmemnnonsne s rennenann e rnanas s nnacransessnanseeesteae T

(iv)  Suspension of Voting RIBOES. ... cconrveiimimmsnems i vvenrsensemsinecrie coneeen
(V)  Board Of DiT€CtOTS..courimecesermrerscnniassmsnrssasaseansnsnssasnsmmsnssasssasmasanns o
8

8

8

8

9

9

5

(VI)  PIOXIBS..ooeervsisrccemsaneessnsssetssnessassensnnss s coanesnssnassanasnar ssnssnnns
(VD) ACHOIIS. 1ouruiriroarsarivonssssnsenenasnssnsssonnstnssnss stsresaonssncnsmansanarsnsansasassansaras s
General Duties of the AsSOCISHON. .vrvmevserrvrvecrsrermesseens waneernannssennnras
DEICAtION, 1vearinreaniarresriamsessasansonsseevsavasssonmrsi srsseersnressassmsns ssnosnsnesaseans
Easements of Record.....occocreccosnmomssrensiomsenssn:
Amendment 0f Declaration.. ... eirieirieminosicacnsnsssssiasssesssnssonsensmeessss craresse oo

Insurance. .. e rgan Ay A raARee e e R r e ESaS e n e s et S mms AR AAR AR AR A o e s 00 pbann

. {“ondemna%lon, Destmcnon TR AR AR 0 N R85 1844 48t 48R md e smretna vasnanemtnn LU
Mortgagee's Rights..............

vow

Q

H

Architectural Review Committee. ........cceoecvonenmncnserecninsnsnsnaens vosssrosanansssssrencnnns 100
Members of ARC......oorcvcnvrcnnennnns verereean e an e e nans vermssrosnsmrornssessinenen 1O
Review of Plans and Specifications. ..o comerrsamemmncarecs vercosninssnancansarranerne ] |
Meetings of the ARC. ... cecanmannanmsicininsssiansnsnsmnesesasssssssnsansosnsosronrnens 13
No Waiver of Future ApPprovals. ... comeinnerseeresesessesssmssnsasess e 13
Compensation of Members. ........... pernerrraarnsenseneanin O 13
InSpection 0f WOork. ..o oo cennessacearsensnennessassarssasarnessnssnensos 1 3
() TIME LML, .ovevinrinscnninnrnsesssommntaessecnonersanansessasmansanssssssieressssesansnmnin 13
()  Remedy. ... VU OUTUUOTOUTNURURD
\ SCOPE OF REVIEW. .ooveviionisincscstisinincasnenessssinesssasionansnsnrssnrarssasassasnsass rensrarannsnens 14
VBTIAICES. 1. vrvrvsnsssserisnsenrnsnsssnssansas sraesensbenrasasresansasnessssnsnnsansasessensassssnsonassoms 14
APDEALS. 1eoriiistreein it en s nn et anen s esnens s g se s anssesnsnsoranseanssassnre L

JOows

A

il o)

REMIEAEES. ..o ererieesiesisirarscrsinassennbasresssssesessanassssnsnnnsssnsonesssssrsnesasnssssnnssssneess 1 3
A, In General...coooooivnrenenesemns 15
B. Delay or Failure to Enforce...m." erenne s s an Ay ha g e ek v v e s araan s s annnnss L)

Covenants for Maintenance ASSeSSIEntS. ...........ocoeecveeeeeronnssesssssesnseen crannrrrranaranm 13
. Purpose of ASSESSIENLS. .....ooueuenorcvecerermsrerererosssnsaranaranne -
Liability fOor ASSESEIMEINL. .ceivsruiresnsrrsinnss rnssmanmsioiestnsseseeesassssssnsoss sasssesesnserons 15
Prourata BTG e rrmeorrcnerseenercsrvsans s oseetrersnanerssrssmseresarnansmnnassnesssnanranesmansnes L

oW
o
B,
{421
e,
]
.,
G
2
g
g :
&

...........................................

Basis of Special Assessments. ..................... errervananenneeanane

t

(Y]

11



10.

e

Fiscal Year; Date of Commencement of Assessments; Due Dates. ......... e 1O
Start-Up FUnid........oocnrvmicrmmeescsenssoserserassnsernsssssssssnas feeensneranreerantansearesnrnasrans w17
. Duties 0f the ASSOCIAHOM. .cviuecrrerteriveriaerimirsscaeisresnssensesseesssonnssmsessenersane I

Non-payment of Assessments, Remedies of Association. ........ ... S
. AdJustments.. ..covvenneerearsensnen: G st ame s er e e an R et irraneseerss 1 B

= 0

—

Effect of Becoming an Owner. ..........ccocceccnnneas rerarennsesenar g iannssnenateaanesensraanransessns L O

Control of the COMMOR ATEAS. .. c.cccveiiirvrerrneresneseresnnsasnnrars on
A, Control by the Board........ccoeenieismmcsiencssaeeesesns enae
B. CondIIONS. covvvrecrrcsarmsssmecsnreisenssressesoremeninnnsases

S .

THE LAKES. ....ccoviieninririerrosssiieissesenssssrssasesessisnsassssesassrercnssssstessnsanrsnssasnsanssessnssnnssens 1 9

Restrictions, Covenants and Regulations. ........ccociemmmenmicinresnreseronsssnmsnsnn: 19
A. ReStrictions 01 USE. ...ceovcvenmrerecsirsssssanrerensnsssmsammssenssassensonsesasesssnsisnrossanssessns 19
§)] Use of CONIMON ATCES.....orvrermmemerosscressecsesssesensensosmsentossnsssessssmarssnsn0

(1) NUISANCE. ccrerrerirercnrniasssennarvennsansasares namsessassesessesesarersssasassssansasassnns w20

(1i1)  Sethack LiNes. oo vemiimimesrrescanierisessesiesnesssereens Certaenseinennaananeas nar 20

(iv)  Land Use and Building TYPe. ...ceevrmvcsrconmsemsesssssmnsirssnenmsnsnsesnssanss 21

(v}  Building Location. ...eccivccrriscnmmcremmocersnorsssssansssassonsansensons w21

(VD) POOISuciiiiierisasecosmminnns cainesnetsssransasssnsnsansenssrnsennsssnssmnssmssemseasnnns mne d |

(vit) Temporary and Outbuﬂdmg Structures. .............................. .ﬁ21

(viiiy Livestock and Poultry. 21

(ix)  Garbage and Refuse Disposal. ..o smmomrenmsscsssmnrsersnarmsnssonsnenna 21

() FOICES.. cicrricinenie s saenesese s eascnrmansessentesaranseses s nnsanssnsensesensarosmsansar d |

(X1} SIS cvirrisnenccncominnreensesmnnessnnssmnnas s ssassnssreseseanseasssns sassnsnssonsassans o 22

(xii)  Satellite Dishes/ANLENNGR. ... .cooovuveverserirserieiesesesesessnsnsrssssssnsnsvonsne serend D

(xiii) Parking and Prohibited Vehicles......ovuovreecenneriennninesosenissnnseecnn 22

a. Parking. ....ocoermencen eReraRaER R s bena e SR e n b an e n R Ar < nans nanne s st aeare 22

b. Prohibited VEhiCles. .......ervvnimivsrvarcronnsassarsssearsvesssesaneessomsossmene .22

(Xiv)  Sight DiStanee. .voimcenmsisciiorasiminnrcsnssressnsrsssesssarssssasins sssssssoressesere 22

Bl Developer’s RIBHIS. ..o eceriinsimsiossemsessesssssarsmsssnssnsessonteseesmssenmssonsone i3
C. Granting of Permits, Licenses and Easemnents.. ..o ociirnmrorensrosnnennn 23
D.  Reservation of Rights to the Use of the PIOperty. wocueveerevencarmensossoncnssrnn: 23
@) Access Entity Communication Services and Utility Easements. .......23

(i)  Plat Easements. ......cccoccrecrercrermncsrrssssesnnsansanene resbansmasninersane  anmansrans 24

&, Drainage Basements. ...oourervrmererenscssassesssnesssssssmsssesseses sneners 24

b, Utility EBSements . ....cccvuenscommeenmssnsesosessvsssnsissree sommersossoos aonsrnenee 23

d. Landscape Easement. The “Landscape Easement” ................26

€. Transportation Basement.........vruecnsncecrresnereraseresncosrnsecorsrnesees 26

E. Non-applicability t0 ASSOCIAtION. .eoverveemcrireiermreserersencrnenns raeerranvase senasrananes 26

Duration........cco..... Cevssnannetoesannnnanns reveanemnnrnnnennn retarsrrersinnasessensnnn e rnmaenmtranes oG



11.

12.
13.
14.
15.
16.
17.

18.

Amendment of Declaration. ..........ccoureoremaniacnsneses s e sensssnessarassnrasessansnean 20
A, GenerallY...onvinennvvrarcvionens erernrmereniseapaenrassaansarotasssentonsanar 3O
)] INOLICE. 1.cveneree coseninsrararnsssnsnsssesnsamsamne crassensarssssensnsnssrssnnsssrassaserscsnninss 2O
(i)  Resolution. .....coicormmnneraneeannnnes SO |
(1i1)  Meeting.. .cc.omcrservarervrecrrarsneres . SOOI |
(IV)  AOPHOR.. crivriricensererrsrcassnmrmnnesaammsnnocmasronssanacmmoneasessassrasasnsnsossessros s D T
(v)  Special AMEndments. .....oovreresrcsnmreerimnmsranns sresnans e nsmnnassssassanassnnsnd
(Vi)  ReECOTAINE.. rvierecnmmnronirissnemsseressansmsnesonerinset ssssinsnsnansansiasnsssnamnssnscrosnd
B. Amendments by Developer Alone........covicennerennssnnesssscinieas R |
C. Protection of Developer.. ....covveeircvnnnrancecensersrscesssnses rrrer e 28

Severability.. .......... nsnnnannn e AN kbR kS AR Y S AbEA e b b 2 m A a R T R An s ARt ana et n AR R e S w28
INOTICES. ..o ee cncraneesasnenrnanas s ssnsnonsnnan s snananenans Sherestiast st e aeeenn e nennaneranassanrarsse
Withdrawal of Property. .........cooommirmeroeaensnnncrennnscnnannne vrstosersrssnnirennsereernennne B9
Costs and AUMOINeY Fees.. ........ccovnonrnsinmeeransanssasmsseienressressresnessessnssnssisssesesconeneen B9
Rules and Regulations. .......... oo irmmnicrrnncincnnnssenierissisrnemsssmssiasmsssesssrmmssssersssones 20
Complete Agreement. ......... arensaasesanensenansaannRa e R e nes nanne OOV .

Obligation of Good Faith. ... crccecnsne e cnens vereeemenonnnn el D

iv



AMENDED AND RESTATED DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS

FOR BROOKFIELD PLACE

THIS AMENDED AND RESTATED DECLARATION, dated May ¥, 2002, is by
Brookfield Development, Inc., an Indiana corporation (“Developer™).

Recitals:

WHEREAS, Developer entered into a Declaration of Covenants, Conditions and
Restrictions for Brookfield Place, dated November 30, 2001 (Declaration), that was recorded
with the Recorder of Marion County, Indiana, on November 30, 2001 as Instrument #2001-
0214851, and,

)
~ WHEREAS, Developer is the purchaser and owner of all of the lands contained in the

area shown on Exhibit A, attached hereto and made a part hereof, which lands will be subdivided
for development of Brookfield Place, a single family housing development in Marion County,
Indiana (the “Development™), and will be more particularly described on the plats of the various
sections thereof recorded and to be recorded in the Office of the Recorder of Marion County,
Indiana (the “Plats™); and

WHEREAS, Developer is about to sell and convey the residential lots sitnated within the
platted areas of the Development and before doing so desires to subject and impose upon all real
estate within the platted areas of the Development mutual and beneficial restrictions, covenants,
conditions and charges contained herein and as set forth in the Plats (the “Declaration “ or
“Restrictions™) under a general plan or scheme of improvement for the benefit and complement
of the lots and lands in the Development and fuature owners thereof; and

WHEREAS, Developer desires to amend and restate the Declaration to provide for the
preservation and enhancement of the values and amenities in the Development, including,
without limitation, the technological infrastructure and devices in communications and utility
services available to and within the Development, and

WHEREE&S, Developer desires to subject the Development to certain easements and
access restrictions to facilitate the obtaining and availability of enhanced technological
capabilities.

Terms:

NOW, THEREFORE, Developer hereby declares that all of the platted lots and lands
located within the Development are held and shall be held, conveyed, hypothecated or
encumbered, leased, rented, used, occupied and improved, subject to the Restrictions, all of
which are declared and agreed to be in furtherance of a plan for the improvement and sale of said
lots and lands in the Development, and are established and agreed upon for the purpose of




enhancing and protecting the value, desirability and attractiveness of the Development as a
whole and of each of said lots situated therein. All of the Restrictions shall run with the land and
shall be binding upon Developer and upon the parties having or acquiring any right, title or
interest, legal or equitable, in and to the real property or any part or parts thereof subject to the
Restrictions, and shall inure to the benefit of Developer’s successors in title to any real estate in
the Development. Developer specifically reserves unto itself the right and privilege to exclude
any real estate from the Development, or to include additional real estate in the Development
including real estate adjacent to the Development.

1. Definitions.
The following are the definitions of the terms as they are used in this Declaration:

A. *“Access Entity” shall mean Brookfield Technologies, LLC, an Indiana limited
liability company.

B. “Assessment” shall mean the share of the Common Expenses imposed on each
Lot or other special assessments, as determined and levied pursuant to the provisions of
Section 5 hereof.

C. “Applicable Date” shall mean the date upon which the Class B membership in the
Association shall cease and terminate as provided in Section 2A(iii)(b) herein.

D. “ARC” shall mean the Architectural Review Committee as provided in Section 3
herein.

E. “Association” shall mean Brookfield Place Homeowners® Association, Inc., an
Indiana nonprofit corporation formed or to be formed under the Indiana Nonprofit Corporation
Act of 1991, as amended.

F. “Board” shall mean the Board of Directors of the Association.

G. “Cable Television Services” shall mean the one-way transmission to users of
video programiming or other programming services provided through any Facilities related to
such services, together with such user interaction, if any, which is required for the selection or
use of the video programming or other programming services.

H. “Common Area(s)” shall mean those areas and all improvements located thereon
set aside for recreation areas, related facilities, theme structures or landscaped areas or mounds
at street entrances, lights, park areas, street landscaping, the Lakes, and any other areas so
designated on the Plats. The Common Areas shall include, but not be limited to, the walking
paths and playground; provided, however, that all parts of the Development, including, without
limitation, the Common Areas, shall be subject to the Common Services Easements and
Restrictions and the Non-Exclusive License Agreement recorded prior hereto and that any



recreational uses of the Common Area shall not interfere with the Facilities or impair the use
of the Facilities.

I.  “Common Expenses” shall mean the actual and estimated cost to the Association
of the costs for maintenance, management, operation, repair, improvement and replacement of
the Common Areas, and any other cost or expense incurred by the Association for the benefit
of the Common Areas or for the benefit of the Association, including but not limited to real
estate taxes, and other municipal or governmental assessments.

J. “Common Services” shall mean any Communication Services and Utility
Services.

K. *“Common Services Easements and Restrictions” shall mean the Common
Services Easements and Restrictions made and entered into by and between the Developer and
the Access Entity, and recorded in the Office of the Recorder of Marion County as Tnstrument
Number 2002 ~00% 2939, a copy of which is attached as Exhibit B,

L. “Communication Services” shall mean and refer to Cable Television Services,
Community Technology Services, Internet Bandwidth Access Services, Telephone Services
(local), Telephone Services (long distance), Video On Demand Services, any other cable or
telephone services, any other comrunication, utility or common functional services together
with the Facilities related to such services; provided, however, that the term or phrase
“Communication Services” shall not inclnde Excluded Devices.

M. “Community Technology Services” shall mean the construction, sale, installation,
Jeasing, licensing, modification, supplementation, maintenance, repair, reconstruction or
removal of any device (including, without limitation, any hardware or software device)
principally used by individual users for Communication Services.

N. ‘“Development Period” shall mean the period of time during which Developer
owns at least one (1} Lot,

0. “Excluded Devices” shall mean any Communication Services device or Utility
Services device which satisfies both of the following described characteristics:

(i)  The device is nonpermanent. By way of example and not limitation, any device
which is affixed to real estate is a permanent device. A nonpermanent device
must not, at any time, be affixed to real estate within the Combined Easement
Area either by, for example and not limitation, submersion into the ground,
screws, bolts, glue or wiring.

(i)  Use of the device must occur primarily outside of the In Gross Easement Area,
with use within the In Gross Easement Area being incidental or sporadic,



For example, mobile cellular telephones, pagers, car alarms and portable computer
peripherals, which are used primarily outside of the In Gross Easement Area, will generally
constitute Excluded Devices,

P. “Facility” or “Facilities” shall mean the construction, installation, modification,
alteration, supplementation, repair, reconstruction or replacement of any and ail necessary or
desirable hardware or equipment of any type used to provide or otherwise make available any
Common Services including, without limitation, cable, wire, fiber, main, pipe, boxes, conduit,
manhole, transformers, pumps, amplifiers, dishes, antennae, microwave, satellite, pedestal,
equipment enclosures, poles, wireless communication technology, or any other hardware or
equipment of any type necessary or desirable to transfer or provide any Common Services,
including, without limitation, communication, video, data, e-commerce, intermnet, intranet,
security systems, communication utility services, information systems, cable television, as well
as any other Communication Services or uses for which such hardware or equipment may be
used, and further including, without limitation, electricity, water, waste water, gas and any
other Utility Services for which such services may be used.

Q. “Improvements” shall mean all structures and appurtenances thereto of every type
and kind, including but not limited to, buildings, walkways, sprinkler pipes, roads, driveways,
fences, screening walls, block walls, retaining walls, awnings, patio covers, stairs, decks,
landscaping, antennae, satellite dishes, solar equipment, hedges, windbreaks, pools, spas,
recreational equiproent, trampolines, entry gates, if any, planted trees and shrubs, poles, and

signs.

R.  “In Gross Easement” shall mean the In Gross Easement created for the exclusive
use of the Grantor (as that term is defined in the Common Services FEasements and
Restrictions) pursuant to Section 2.01 of the Common Services Easements and Restrictions.

S. ‘“Imternet Bandwidth Access Services” shall mean any service that enables users
to access content, information, electronic mail or other services offered over the intemet, and
may also include access to proprietary content, information and other services as part of a
package of services offered to users and any Facilities related to such service; provided,
however, thatjthe term or phrase “Internet Bandwidth Access Services” shall not include
Telephone Services (local) or Telephone Services (long distance).

T. “Lake” or “Lakes” shall mean and refer to the water detention pond(s) or lake(s)
and common area portion of the shoreline area as shown on the Plats which serves or shall
serve as part of the storm and surface water drainage system serving the Development, as such
are or in the future shall be more particuiarly described on the Plats.

U. "Lake Access Easement” shall mean the area designated on the plat as 2 means of
access to a Lake.



V. “Lot” or “Lots” shall mean any parcel(s) of real estate, whether residential or
otherwise, described by the Plats.

W, “Member” shall mean any person or entity holding membership in the
Association as provided in this Declaration.

X.  “Owner” shall mean a person who has or is acquiring any right, title or interest,
legal or equitable, in and to a Lot, but excluding those persons having such interest merely as
security for the performance of an obligation.

Y. “Plat” shall mean the recorded or unrecorded Plat for all or any portion of the
property as may be amended from time to time.

Z. “Property” shall mean the real estate described in the attached Exhibit A.

AA, “Quorum” shall be defined in Article III, Section 2 of the Bylaws of the
Association and may be amended by the Association from time to time. At the time of the
execution of this Declaration, the term quorum is defined in the Bylaws as follows: The
presence of Members or of proxies entitled to cast thirty percent (30%) of the total number of
votes entitled to be cast (Class A and Class B votes combined). If the required quorum is not
present, another meeting may be called subject to the same notice requirement and the required
quorum at the subsequent meeting shall be one-half of the required quorum for the preceding
meeting.

BB. “Residence” shall mean a residential single family housing residence designed
and intended as living quarters for one (1) family or housekeeping residence.

CC. “Resident” shall mean any person who is physically residing in a Residence, for
so long as said person is so residing, including, but not limited to, an Owner or a tenant.

DD. “Service Easement Area” shall mean the Service Easement Area as defined in
Section 2.02 of the Comumon Services Easement and Restrictions.

EE. “Telephone Services (local)” shall mean service within a telephone exchange, or
within a connected system of telephone exchanges within the same exchange area operated to
furnish to subscribers intercommunicating service of the character ordinarily furnished by a
single exchange, and which is covered by the exchange service charge, or comparable service
provided through a system of switches, transmission equipment or any other Facilities (or any
combination thereof) by which a user can originate and terminate a telecommunications
service.

FE. “Telephone Services (long distance)” The term or phrase “Telephone Services
(long distance)” shall mean and refer fo telephone service between stations in different



exchange areas for which there is made a separate charge not included in contracts with users
for exchange service and any Facilities related to such services,

GG. “Utility Services” shall mean and refer to any sewer, water, gas, electric, any
other utility or common finctional services provided to the residences and cormercial
structures (if any) within the Development together with any Facilities related to such services;
provided, however, that the term or phrase “Utility Services” shall not mean or refer to or
include any “Communication Services.”

HH. “Video On Demand Services” shall mean the service of providing video
programming to users over networks on an on demand, or interactive, point to point basis and
any Facilities related to such services; provided, however the term or phrase “Video On
Demand Services” shall not include services providing video programming prescheduled by
the programming provider, such as Cable Television Services.

Other terms and words defined elsewhere in this Declaration shall have the meanings
ascribed to them in such provision.

2. Organization and Duties of Association.
A. Organization of Association.

The Association is or shall be incorporated under the name of Brookfield Place
Homeowners® Association, as a nonprofit corporation organized under the laws of the State of
Indiana.

@ Membership. Every Owner of a Lot, except as herein provided to the contrary,
shall be entitled and required to be a member of the Association. If title to a Lot is held by
more than one person, each of such persons shall be a member. An Owner of more than one
Lot shall be entitled to, and there shall be required, one membership for each such lot, Each
such membership shall be appurtenant to the Lot upon which it is based and shall transfer
automatically by voluntary or involuntary conveyance of the title of that Lot. Except as
herein otbeqvise expressly provided, no person or entity other than an Owner or Developer
may be a member of the Association, and a membership in the Association may not be
transferred except in connection with the transfer of title to a Lot.

(if)  Transfer. A membership in the Association shall not be transferred, pledged or
alienated in any way, except upon the transfer of the record title of a Lot and then only to
such fransferee, by assignment, intestate succession, testamentary disposition, foreclosure of
mortgage of record or other legal process. It shall be the responsibility of each Owner, upon
becoming entitled to membership, to so notify the Association in writing, and until so
notified, the Association may continue to carry the name of the former Qwner as a member,
in its sole discretion. Any attempt to make a prohibited transfer is void and will not be
reflected upon the books and records of the Association. In the event the Owner of any Lot



should fail or refuse to transfer the membership registered in his name to the transferee of
title of such Lot, the Association may issue a new membership to the transferee, and
thereupon the old membership outstanding in the name of the transferor shall be null and
void as though the same had been surrendered.

(iiiy Voting. The Association shall have two (2) classes of voting membership, as
follows:

a. Class A Class A members shall be all Owners of Lots, with the exception
of the Developer prior to termination of Class B membership, and shall be entitled to
one (1) vote for each lot owned with respect to each matter submitted to a vote of
members upon which the Class A members are entitled to vote. When more than one
person holds title to any Lot, all such persons shall be members. The vote for such Lot
shall be exercised as they among themselves determine, but in no event shall more
than one vote be cast with respect to any one Lot. There can be no split vote. Prior to
or at the time of any meeting at which a vote is to be taken, each co-Owner or other
person enfitled to a vote at such meeting shall file with the Secretary of the
Association the name of the voting co-Owner or other person entitled to a vote at such
meeting, unless such co-Owner or other persons have filed a general voting authority
with the Secretary applicable to all votes unti] rescinded.

b. Class B. Class B members shall be the Developer and all successors and
assigns of the Developer designated by the Developer as Class B members in a written
notice mailed or delivered to the resident agent of the Association. Each class B
member shall be entitled, on all matters requiring a vote of the membership of the
Association, o five (5) votes for each Lot, platted or unplatted, owned by them or it
and five (5) votes for each single numbered parcel of land shown upon and identified
as a Lot on any recorded or unrecorded plat of the Development. The Class B
membership shall cease and terminate upon the first to occur of (1) the date upon
which the written resignation of the Class B members as such is delivered to the
resident agent of the Association; (2) expiration of the Development Period; (3) ten
(10) years after the date of recording of the first conveyance of a Lot to an Owner
other than Developer. Developer shall each be entitled to one (1) Class A membership
for each Lot of which it is the Owner on or after the termination of the Class B
membership.

(iv)  Suspension of Voting Rights. In the event any Owner shall be in arrears in the
payment of any amount due under any of the provisions of this Declaration for a period of
thirty (30) days, or shall be in default in the performance of any of the terms of this
Declaration for a period of thirty (30) days, such Qwner’s right to vote as a member of the
Association shall be suspended and shall remain snspended until all payments are brought
current and all defaults remedied.




{(v)  Board of Directors. Following the Applicable Date, the Owners shall elect a
Board of Directors of the Association as prescribed by the Association’s Articles and
Bylaws. The Board of Directors shall manage the affairs of the Association. Until the
Applicable Date, the Board shall consist of not less than three (3) nor more than five (5)
persons designated by Developer, as long as it shali own one or more lots. From and after
the Applicable Date, the Board shall consist of five (5) persons elected by the Members.

(vi)  Proxies. Every Member entitled to vote or execute statements of consent shall
have the right fo do so either in person or by an agent or agents authorized by a written
proxy executed and dated by such Person or his duly authorized agent; provided, however,
that the form of any proxy must be reviewed and approved by the Board prior to the meeting
for which the proxy is being submitted; and provided further, that no such proxy shall be
valid after the expiration of one (1) year from the date of its execution unless the proxy
specifies a shorter term. A Member’s proxy shall automatically terminate upon conveyance
by that member of his fee title interest in all Lots owned by the Member. An Owner may
revoke a proxy pursuant to this section only by actual notice of revocation to the person
presiding over a meeting of the Association. Actual notice, in this provision, means a
written statement signed by the Owner and delivered to Secretary prior to the meeting or
attendance at the meeting by the Owner. A proxy is void if it is not dated or purports to be
revocable without notice.

(vii} Actions. If a quorum is present, as set forth in the Bylaws, the affirmative vote on
any matter of the majority of the votes represented at the meeting (or, in the case of elections
in which there are more than two candidates, a plurality of the votes cast) shall be the act of
the Members, unless the vote of a greater number is required by law or by the Restrictions.

B. General Duties of the Association. The Association is hereby authorized to act
and shall act on behalf of, and in the name, place, and stead of, the individual Owners in all
matters pertaining to the maintenance, repair, and replacement, of the Common Areas, the
determination of Commmon Expenses, and the collection of annual and special Assessments;
provided, however, the Association shall be under no obligation and shall not manage, repair,
maintain, improve and operate any Facilities situated in the Common Area. The Association
shall also havé the right, but not the obligation to act on behalf of any Owner or Owners in
seeking enforcement of the terms, covenants, conditions and restrictions contained in this
Declaration. Neither the Association nor its officers or authorized agents shall have any
liability whatsoever to any Owner for any action taken under color of authority of this
Declaration, or for any failure to take any action called for by this Declaration, unless such act
or failure to act is in the nature of a willful or reckless disregard of the rights of the Owners or
in the nature of willful, intentional, fraudulent, or reckless misconduct.

C. Dedication. The Association shall not have the right to dedicate or transfer alf or
any part of the Common Area to any governmental subdivision or public agency or utility, or
to grant permits, licenses, or easements over the Common Area except for granting to the City



of Indianapolis the Street right-of-way (R/W) shown on the plats and plans and demarcated as
being 50’ across; provided, however, that any such dedication be fully consistent with Section
9(D)(ii)(c). The Access Entity may enter into agreements on behalf of the Members for the
providing of services and utilities fo the property and/or the Members including without
limitation Internet Services, Phone (local and long distance), Cable Television and other
services as may be available within the Development from time to time; provided, however, if
the Access Entity fails to provide any of the services provided in this Section 2(C), the
Association may enter into agreements on behalf of the Members for the provision of said
services and utilities.

D. Fasements of Record. The Development shall be subject to easements of record
on the date the various portions thereof become subject to this Declaration, and to any
easements in the Common Area which may be granted by Developer prior to the Applicable
Date,

E. Amendment of Declaration. The Association shall have the right to amend this
Declaration at any time, and from time to time, in accordance with Section 11 of this
Declaration, provided that any such amendment does not prejudice the rights of the Access
Entity or its designees, successors or assigns.

F. Ipsurance. The Association shall maintain in force adequate public liability
insurance protecting the Association against liability for property damage and personal injury.
The Association shall maintain in force adequate officers and directors insurance covering the
officers and directors of the Association. If appropriate, the Association shall also maintain in
force adequate fire and extended coverage insurance, insuring all Common Areas against fire,
windstorm, vandalism, and such other hazards as may be insurablie under standard “extended
coverage” provisions, in an amount equal to the full insurable value of such improvements and
property. The Association shall notify all mortgagees which have requested notice of any
lapse, cancellation, or material modification of any insurance policy. All policies of insurance
shall contain an endorsement or clause whereby the insurer waives any right fo be subrogated
to any claim against the Association, its officers, Board members, the Developer, any property
manager, their respective employees and agents, the Owners and occupants, and also waives
any defenses Based on co-insurance or on invalidity arising from acts of the insured, and shall
cover claims of one or more parties against other insured parties.

The Association may maintain a fidelity bond indemnifying the Association, the Board
and the Owners for loss of funds resulting from fraudulent or dishonest acts of any director,
officer, employee or anyone who either handles or is responsible for funds held or administered
by the Association, whether or not they receive compensation for their services. The fidelity
bond should cover the maximum amount of funds which will be in the custody of the
Association or its management agent at any time, but in no event shall such fidelity bond
coverage be less than the sum of one (1) years’ assessment on all Lots in the Development, plus
the Association’s reserve funds.



The Association shall cause all insurance policies and fidelity bonds to provide at least
ten (10) days written notice to the Association, and all morigagees who have requested such
notice, before the insurance policies or fidelity bonds can be canceled or substantially modified
for any reason.

G. Condemnation, Destruction. In the event that any of the Common Areas shall be
condemned or taken by any competent public authority, or in the event the same shall be
damaged or destroyed by any cause whatsoever, the Association shall represent the interests of
the Owners in any proceedings, negotiations, insurance adjustments, settlements, or
agreements in connection with such condemnation, damage, or destruction; provided,
however, the Access Entity shall represent its own interests relating to any condemnation or
taking of the Common Areas by any competent public authority, including, without limitation,
any damages to the Facilities or losses incurred due to any condemmation or taking of any
Facilities. Any sums recovered by the Association shall be applied, first, to the restoration and
repair of any Common Areas condemned, damaged, or destroyed, to the extent such
restoration or repair is practicable, and the balance of such sums shall either be held as a
reserve for future maintenance of the Common Areas or turned over to the Owners prorata
shares, whichever may be determined by a majority vote of the members of the Association.
Each Owner shall be responsible for pursuing his own action for damages to his Lot, either by
reason of direct damage thereto or by reason of an impairment of value due to damage to the
Common Areas. The Association shall notify all Mortgagees of which it has notice of any
condemnation, damage, or destruction of any Common Areas.

H. Mortgagee's Rights. Any mortgagees of any Owners shall have the right, at their
option, jointly or severally, to pay taxes or other charges which are in default or which may or
have become a charge against the Common Areas and to pay overdue premiums on hazard
insurance policies, or secure new hazard insurance coverage on the lapse of a policy for the
Common Areas, and mortgagees making such payment shall be owed immediate
reimbursement therefor from the Association. In addition, neither the Owners nor the
Association shall materially impair the right of any mortgagee holding, insuring, or
guaranteeing any mortgage on all or any portion of the Real Estate.

3, Afrchitectural Review Committee,

A, Members of ARC. The ARC shall be comprised of not less than three (3) nor
more than five (5) members, the number of which may be increased by a majority vote of the
Board. The initial members of the ARC shall be representatives of the Developer until three
(3) years after the first Closing of the sale of a Lot (“Third Anniversary”). After the Third
Anniversary the Board may appoint and/or remove one (1) member of the ARC, and
Developer shall have the right and power at all times to appoint and remove a majority of the
members of the ARC or to fill any vacancy of such majority, until the expiration of the
Development Period, after which the Board shall have the power to appoint and remove all of
the members of the ARC. The Developer may voluntarily surrender the right to appoint and
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release members of the ARC before termination of the above referenced time period. In that
event, the Developer may require, for the duration of the period, that specified actions of the
ARC be approved by the Developer before they become effective. ARC members appointed
by the Board shall be from the Membership of the Association, but ARC members appointed
by Developer need not be Members of the Association, The ARC shall have the right and duty
to promulgate reasonable standards against which to examine any request made pursuant {o
this Article, in order to ensure that the proposed plans conform harmoniously fo the exterior
design and existing materials of the buildings in the Development. Board members may also
serve as ARC members.

B. Review of Plans and Specifications. The ARC shall consider and act upon any
and all plans and specifications submitted for its approval under this Declaration and perform
such other duties as from time to time shall be assigned to it by the Board, including the
inspection of construction in progress to assure its conformance with plans approved by the
ARC. No copstruction, alteration, removal, location, relocation, repainting, demolishing,
addition, installation, meodification, decoration, redecoration or reconstruction of
Tmprovements, including landscaping, in the Development shall be commenced or maintained,
until the plans and specifications therefor showing the nature, kind, shape, height, width, color,
materials and location of the same shail have been submitted to the ARC and approved in
writing by the ARC; provided, however, that any Improvement may be repainted without ARC
approval so long as the lmprovement is repainted the identical color which it was last painted.
This provision applies to any Improvement, including furniture or furnishings, located on the
exterior of the Lot.

It shall be the responsibility of the Owner to submit the written plans and specifications
(the “Applicant”) to an authorized agent of the ARC. Until changed by the Board, the address
for the submission of such plans and specifications shall be the principal office of the
Association. The ARC shall approve plans and specifications submitted for its approval only if it
deems that the installation, construction, alterations or additions contemplated thereby in the
locations indicated will not be detrimental to the appearance of the surrounding area or the
Development as a whole, that the appearance of any structure affected thereby will be in
harmony with the surrounding structures, that the construction thereof will not detract from the
beauty, wholesorheness and attractiveness of the Common Areas or the enjoyment thereof by the
Members, and that the upkeep and maintenance thereof will not become a burden on the
Association. Developer, and any person or entity to which Developer may assign all ora portion
of its exemption hereunder, need not seek or obtain ARC approval of any Improvements
constructed on the Development by Developer or such person or entity, as the case may be.

The ARC may condition its approval of proposals or plans and specifications for any
Tmprovement (1) upon the Applicant’s furnishing the Association with security acceptable to the
Association against any mechanic’s lien or other encumbrance which may be Recorded against
the Development as a result of such work, (2) on such changes therein as it deems appropriate,
(3) upon the Applicant’s agreement to complete the proposed work within a stated period of
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time, or {4) all of the above, and may require submission of additional plans and specifications or
other information prior to approving or disapproving material submitted. The ARC may also
issue rules or guidelines setting forth procedures for the submission of plans for approval,
requiring a fee to accompany each application for approval, or stating additional factors which it
will take into consideration in reviewing submissions. The ARC may provide that the amount of
the fee shall be uniform, or that it be determined in any other reasonable manner, such as by the
reasonable cost of the construction, alterations or additions contemplated. All plans and
specifications for any construction or other Improvement (other than walls, fences, curbs, asphalt
or cement areas, landscaping and non-structural alterations, modifications or additions) shall be
prepared by a designer or licensed architect and shall include a site development plan showing
existing and proposed topographic elevations, the pattern of surface water drainage on and over
the Lot, proposed construction staging areas, the location of the Improvements on the Lot
(including proposed front, rear and side setback lines, relationship to other Improvements, the
location thereof with reference to structures on adjoining Lots, the number and location of all
driveways on the Lot and all exterior trash container areas to be utilized by the Residents on the
Lot); a building floor plan; a building elevation and roof plan showing dimensions, exterior color
scheme and specification of the principal exterior materials for all ouiside walls and the roof of
the structure; a detailed landscape and exterior lighting plan, which shall include designation of
the number, location, type, size and maturity level of all landscaping to be placed on the Lot; and
a detailed description of the location of all utility lines and connections, as may be applicable to
the proposed construction or Improvement.

Notwithstanding the foregoing provisions of this Section, Improvements which are
damaged or destroyed may be repaired, restored, replaced and/or reconstructed in conformance
with previously approved plans, specifications and materials without the necessity of submitting
additional plans and specifications to the Board or obtaining the Board’s approval.

Until receipt by the ARC of any required plans and specifications, the ARC may
postpone review of any plans submitted for approval. Decisions of the ARC and the reasons
therefor shall be fransmitted by the ARC to the Applicant at the address set forth in the
application for approval within sixty (60) days after receipt by the ARC of all materials required
by the ARC. Any application submitted pursuant to this Section 3(B) shall be deemed approved
unless written didapproval or a request for additional information or materials by the ARC shall
have been transmitted to the Applicant within sixty (60) days after the date of receipt by the
ARC of all required materials. The Applicant shall meet any review or permit requirements of
the ARC and the City or County prior to making any alterations or Improvements permitted
hereunder. Applicant shall be required to send requests, information or materials to the ARC in
compliance with Section 13 herein. Provided, however, regardless of how approval is obtained,
the applicant shall be obligated to conform and abide by the architectural rules, standards,
covenants and restrictions contained in this Declaration, and as amended and adopted by the
ARC, from time to time.
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C. Meetings of the ARC. The ARC shall meet from time to time as necessary to
perform its duties hereunder. The Board may from time to time, by resolution unanimously
adopted in writing, designate a ARC representative (who may, but need not, be one of its
members) to take any action or perform any duties for and on behalf of the ARC, except the
granting of variances pursuant to Section 3(H). In the absence of such designation, the vote or
written consent of 2 majority of the ARC shall constitute an act of the ARC.

D. No Waiver of Future Approvals. The approval of the ARC of any proposals or
plans and specifications or drawings for any work done or proposed or in connection with any
other matter requiring the approval and consent of the ARC, shall not be deemed to constitute
a waiver of any right to withhold approval or consent to any similar proposals, plans and
specifications, drawings or matters subsequently or additionally submitted for approval or
consent.

E. Compensation of Memberss The members of the ARC shall receive no
compensation for services rendered, other than reimbursement for expenses incurred by them
in the performance of their duties hereunder.

F. Inspection of Work. The ARC or its duly authorized representative may at any
time inspect any work for which approval of plans is required under this Section 3 (“Work™),
which right to inspect shall include the right to require any Owner to take such action as may
be necessary to remedy any noncompliance with the ARC-approved plans for the work or with
the requirements of this Declaration (*Noncompliance™).

@) Time Limit. The ARC’s right to inspect the Work and notify the responsible
Owner of any Noncompliance shall terminate sixty (60) days after the latest to occnr of the
following events: (i) submittal of the plans for the Work to the ARC for its approval as
provided in this Section 3; (ii} completion of the Work as provided in the ARC-approved
plans; and (iii) written notice from the Owner to the ARC that the Work has been completed.
This time limit for inspection and notification by the ARC shall be extended indefinitely if
any of these conditions has not occurred. If the ARC fails to send a notice of
Noncompliance to an Owner before this time limit expires, the Work shall be deemed to
comply with the approved plans.

(i)  Remedy. If an Owner fails to remedy any Noncompliance within thirty (30) days
from the date of notification from the ARC, the ARC shall notify the Board in writing of
such failure. Upon Notice and Hearing, as provided in the Bylaws, the Board shall
determine whether there is a Noncompliance and, if so, the nature thereof and the estimated
cost of comecting or removing the same. If a Noncompliance exists, the Owner shail
remedy or remove the same within a period of not more than thirty (30) days from the date
that notice of the Board ruling is given to the Owner. If the Owner does not comply with the
Board ruling within that period, the Board, at its option, may Record a Notice of
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Noncompliance and commence a lawsuit for damages or injunctive relief, as appropriate, to
remedy the Noncompliance.

G. Scope of Review. The ARC shall review and approve, conditionally approve or
disapprove all plans submitted to it for any proposed Improvement, alteration or addition,
solely on the basis of aesthetic comsiderations, consistency with this Declaration, and the
overall benefit or detriment which would result to the immediate vicinity and the Development
generally. The ARC shall take into consideration the aesthetic aspects of the architectural
designs, placement of buildings, landscaping, color schemes, exterior finishes and materials
and similar features. The ARC’s approval or disapproval shall be based solely on the
considerations set forth in this Section 3, and the ARC shall not be responsible for reviewing,
nor shall its approval of any plan or design be deemed approval of, any plan or design from the
standpoint of structural safety or conformance with building or other codes. The ARC may
consider the impact of views from other Residences or Lots and reasonable privacy right
claims as factors in reviewing, approving or disapproving any proposed landscaping, construc-
tion or other Improvement. However, Developer does not warrant any protected views within
the Development and no Residence or Lot is guaranteed the existence or unmobstructed
continuation of any particular view.

H. Varances. The ARC may recommend and the Board may authorize variances
from compliance with any of the architectural provisions of this Declaration, including without
Jimitation restrictions upon height, size, floor area or placement of structures, or similar restric-
tions, when circurnstances such as topography, natural obstructions, hardship, aesthetic or
environmental consideration may require. Such variances must be evidenced in writing, must
be signed by a majority of the ARC, and shall become effective upon recordation. After
Developer has lost the right to appoint a majority of the members of the ARC, the Board must
approve any variance recommeénded by the ARC before any such variance shall become
effective. If such variances are granted, no violation of the covenants, conditions and
restrictions contained in this Declaration shall be deemed to have occurred with respect to the
matter for which the variance was granted. The granting of such a variance shall not operate to
waive any of the terms and provisions of this Declaration for any purpose except as to the
particuiar property and particular provision hereof covered by the variance, nor shall it affect
in any way tHe Owner’s obligation to comply with all governmental laws and regulations
affecting the use of his Residence.

I.  Appeals. For so long as Developer has the right to appoint and remave a majority
of the members of the ARC, decisions of the ARC shall be final, and there shall be no appeal
to the Board. When Developer is no longer entitled to appoint and remove a majority of the
mermbers of the ARC the Board may, at its discretion, adopt policies and procedures for the
appeal of ARC decisions for reconsideration by the Board. The Board shall have no obligation
to adopt or implement any such appeal procedures, and in the absence of Board adoption of
appeal procedures, all decisions of the ARC shall be final.
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4. Remedies.

A. In General. Any party to whose benefit the Restrictions inure, including the
Access Entity Developer, any Owner, the Association, or any applicable governmental
authority, may proceed at law or in equity to prevent the occurrence or continuation of any
violation of these Restrictions, but the Access Entity, Developer or the Association shall not be
liable for damages of any kind to any person for failing either to enforce or carry out any of the
Restrictions.

B. Delay or Failure to Enforce. No delay or failure on the part of any aggrieved
party to invoke any available remedy with respect to a violation of any one or more of the
Restrictions shall be held to be a waiver by that party (or an estoppel of that party to assert)
any right available to him upon the occurrence, recurrence or continuation of such violation or
violations of the Restrictions.

5. Covenants for Maintenance Assessments,

A. Pumose of Assessments. The Assessments levied by the Association shall be
used exclusively for the purpose of preserving the values of the Lots within the Development
and promoting the health, safety, and welfare of the Owners, users, and occupants of the
Development and, in particular, for the Association’s obligations relating to the improvement,
repairing, operating, and maintenance of the Common Areas and contracting for services for
the benefit of the Owners, including, but not limited to, the payment of taxes and insurance
thereon, enforcement of the Restrictions, and for the cost of labor, equipment, material, and
management furnished with respect to the Common Areas; provided that the Association shall
not be responsible for the replacement, repair or maintenance of any Common Areas which are
or hereafter may be dedicated to the public. Each Owner (except the Developer) hereby
covenants and agrees to pay to the Association:

)] A Pro-rata Share (as hereinafter defined) of the annual Assessment fixed,
established, and determined from time to time, as hereinafter provided.

() A Pro-rata Share {as hereinafter defined) of any special Assessments
fixed, established, and determined from time to fime, as hereinafier provided.

The Developer may, but is not obligated, to pay to the Association during the
Development Period an amount equal to the difference, if any, between the expenditures of the
Association made pursuant to this Section 5(A) and the agpregate amount of the annual
Assessments collected by the Association.

B. Liability for Assessment. Each Assessment, together with any interest thereon
and any costs of collection thereof, including attorneys® fees, shall be a charge on each Lot
other than Lots owned by the Developer and shall constitute a lien from and after the due date
thereof in favor of the Association upon each such Lot. Each such Assessment, together with
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any interest thereon and any costs of collection thereof, including attorneys’ fees, shall also be
the personal obligation of the Owner of each such Lot at the time when the Assessment is due.
However, the sale or transfer of any Lot pursuant to mortgage foreclosure or any proceeding in
lieu thereof shall extingnish the lien of such Assessments as to payments which become due
prior to such sale or transfer. No sale or {ransfer shall relieve such Lot from liability for any
Assessments thereafter becoming due or from the lien thereof, nor shall any sale or transfer
relieve any Qwner of the personal liability hereby imposed. The personal obligation for
delinguent Assessments shall not pass to any successor in title unless such obligation is
expressly assumed by such successor.

C. Pro-rata Share. The Pro-rata Share of each Owner for purposes of this Section 4
shall be the percentage obtained by dividing one by the total number of Lots shown on the
Plats of the Development (“Pro-rata Share”), except, as provided in Sections 5(F) herein.

D. Basis of Annual Assessments. The Board shall establish an annual budget prior to
the beginning of each fiscal year, setting forth estimates of all Common Expenses for the
coming fiscal year, together with a reasonable allowance for contingencies and reserves of the
Association, A copy of this budget shall be mailed or delivered to each Owner prior to the
beginning of each fiscal year of the Association.

E. Basis of Special Assessments. Should the Board at any time during the fiscal year
determine that the Assessment levied with respect to such year are insufficient to pay the
Common Expenses for such year, the Board may, at any time, and from time to time levy such
special Assessments as it may deem necessary for meeting the Common Expenses. In
addition, the Board shall have the right to levy at any time, and from time to time, one or more
special Assessments for the purpose of defraying, in whole, or in part, any unanticipated
Common Expense not provided for by the annual Assesstents.

F. Fiscal Year; Date of Commencement of Assessments; Due Dates. The fiscal year
of the Association shall be established by the Association and may be changed from time to
time by action of the Association. At the election of the Developer, the annual Assessments of
each Lot in each section of the Development shall commence on the date upon which the
Developer first conveys ownership of any Lot in such section to an Owner. The amount of
the first annual Assessment due and payable for each Owner shall be prorated to the end of the
assessment year from the date of the closing of the Owner’s Lot and shall be paid at the time
of the closing of the Qwner’s Lot. The first annual Assessment within each section of the
Development shall be made for the balance of the Association’s fiscal year in which such
Assessment is made and shall become due and payable commencing on any date fixed by the
Association. The annual Assessment for each year after the first assessment year shall be due
and payable on the first day of each fiscal year of the Association. Annual Assessments shall
be due and payable in full as of the above date, except that the Association may from time to
time by resolution authorize the payment of such Assessments in installments.
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G. Start-Up Fund. Upon the closing of the initial conveyance of each Lot to an

Owner other than the Developer, the Purchaser of such Lot shall pay to the Association, in
addition to any other amounts then owed or due to the Association, as a contribution to its
start-up fund, an amount equal to one-sixth (1/6th) of the then cwrent annual Assessment
against such Lot, which payment shall be non-refundable and shall not be considered as an
advance payment of any Assessment or other charge owed to the Association with respect to
such Lot. In addition, each Owner shall pay upon the closing of a Lot, a fifty doliar ($50.00)
fee to fund the start-up of the management of the Association. The start-up fund shall be used
by the Association for the payment of, or reimbursement to, Developer for advances to the
Association and initial and set-up expenses of the Association,

H. Duties of the Association.

(i) The Board shall keep proper books and records of the levy and collection
of each annual and special Assessment, including a roster setting forth the
identification of each and every Lot and each Assessment applicable thereto, which
books and records shall be kept by the Association and shall be available for the
inspection and copying by each Owner (or duly authorized representative of any
Owner) at all reasonable times during regular business hours of the Association. The
Board shall cause written notice of all Assessments levied by the Association upon the
Lots and upon the Owners to be mailed or delivered to the Owners or their designated
representatives as promptly as practicable and in any event not less than thirty (30)
days prior to the due date of such Assessment or any installment thereof. In the event
such notice is mailed or delivered iess than thirty (30) days prior to the due date of the
Assessment to which such notice pertains, payment of such Assessment shall not be
deemed past due for any purpose if paid by the Owner within thirty (30) days after the
date of actual mailing or delivery of such notice.

(i)  The Association shall promptly furnish to any Owner or any mortgagee of
any Owner upon request a certificate in writing signed by an officer of the
Association, setting forth the extent to which Assessments have been levied and paid
with respect to such requesting Owner’s or mortgagee’s Lot. As to any person relying
thereoh, such certificate shall be conclusive evidence of payment of any Assessment
therein stated to have been paid. The Association shall have the right, in its sole
discretion, to charge 2 fee for the issuance of the certificate.

(iii) The Association shall notify any mortgagee from which it has received a
request for notice of any default in the performance by any owner of any obligation
under the By-laws or this Declaration which is not cured within sixty (60) days.

I.  Non-payment of Assessments, Remedies of Association.
) If any Assessment is not paid on the date when due, then such Assessment

shall be deemed delinquent and shall, together with any interest thereon and any cost

17



of collection thereof, including attorneys’ fees, become a continuing lien on the Lot
against which such Assessment was made, and such lien shall be binding upon and
enforceable as a personal lability of the Owner of such Lot as of the date of levy of
such Assessment, and shall be enforceable against the interest of such Owner and all
future successors and assignees of such Owner in such Lot, and shall be collected in
the same manner as the Assessments described in paragraph ii hereof, provided,
however, that such lien shall be subordinate to any mortgage on such Lot recorded
prior to the date on which such Assessment becomes due.

(i)  If any Assessment upon any Lot is not paid within thirty (30) days after
the due date, the Owner shall pay a late charge in the amount of Twenty-five Dollars
($25.00) for the first thirty (30) day period and an additional Twenty-five Dollars
{$25.00) for any subsequent thirty (30) day period. The Association may bring an
action in any court having jurisdiction against the delinquent Owner to enforce
payment of the same and/or to foreclose the lien against said Owner’s Lot, and there
shall be added to the amount of such Assessment all costs of such action, including the
Association’s attorneys fees, and in the event a judgment is obtained, such judgment
shall include such interest, costs, and attorneys’ fees.

J.  Adjustments. In the event that the amounts actually expended by the Association
for Common Expenses in any fiscal year exceed the amounts budgeted and assessed for
Common Expenses for that fiscal year, the amount of such deficit shall be carried over and
become an additional basis for Assessments for the following fiscal year. Such deficit may be
recouped either by inclusion in the budget for annual Assessments or by the making of one or
more special Assessments for such purpose, at the option of the Association. In the event that
the amounts budgeted and assessed for Conunon Expenses in any fiscal year exceed the
amount actually expended by the Association for Common Expenses for that fiscal year, the
Board, at its discretion, shall either retain the excess amount as a reserve for future
expenditures or shall credit a Pro-Rata Share of such excess against the Assessment(s) due
from each Owner for the next fiscal year(s).

6. Effect of Becoming an Owner. The Owners of any Lot subject to this
Declaration, by heeeptance of a deed conveying tltle thereto, or the execution of a contract for
the purchase thereof, whether from Developer or a sibsequent Owner of such Lot, shall accept
such deed subject to all the terms, covenants, conditions, restrictions and provisions of this
Declaration, the Common Services Easement and Restrictions and the Non-Exclusive License
Agreement. By acceptance of such deed or execution of such contract, the new Owner
acknowledges the rights and powers of Developer and the Access Entity with respect to this
Declaration, the Common Services Easements and Restrictions and the Non-Exclusive License
Agreement and also for themselves, their heirs, personal representatives, successors and assigns,
Such Owners covenant and agree and consent to and with Developer, Access Entity and to and
with the Owners and subsequent owners of each of the Lots affected by the Declaration,
Common Services Easement and Restrictions and the Non-Exclusive License Agreement to
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keep, observe, comply with the Declaration, Common Services Easement and Restrictions and
the Non-Exclusive License Agreement.

7. Control of the Common Areas.

A. Confrol by the Board. The Board shall regulate the Common Areas and shall
provide for the maintenance thereof in such a manner so as to preserve and enhance values and
to maintain a harmonious relationship among structures in the vicinity thereof and the natural
or other vegetation and topography of the Common Areas; provided, however, the Board shall
be under no obligation and shall not manage, repair, maintain, improve and operate any
Facilities situated in the Common Areas.

B. (Conditions. No improvements, excavation, changes in grade or other work shall
be done upon the Common Areas by any Owner, nor shall the Common Areas be changed by
any Owner from its natural or improved existing state, without the prior written approval of the
Board.

8. The Lakes. Developer shall convey title to the Lakes to the Association. The
Association shall be responsible for maintaining the Lakes, Maintenance costs of the Lakes shall
be assessed as a general assessment against Lots subject to assessment. Each Owner of a Lot
that abuts a Lake shall be responsible at all times for maintaining so much of the bank of the
Lake above the Lake level as constitutes a part of, or abuts, its Lot and shall keep that portion of
the Lake abutting his Lot free of debris and otherwise in reasonably clean condition.

No boats shall be permitted on any part of a Lake and no dock, pier, wall or other
structure may be extended into the Lake without the prior written consent of the Architectural
Review Committee and such governmental authority as may have jurisdiction there over. No
swimming will be permitted in any Lake except and to the extent authorized by the Board of
Directors. Each Owner of a Lot abutting a Lake shall indemnify and hold harmless Developer,
the Association and each other Owner against any loss or damage incurred as a result of injury to
any person or damage to any property, o1 as a result of any other cause or thing, arising from or
related to use of, or access to, a Lake by any person who gains access thereto from, over, or
across such Owner’s Lot. Developer shall have no liability to any person with respect to a Lake,
the use thereof or access thereto, or with respect to any damage to any Lot resulting from a Lake
or the proximity of a Lot thereto, including damage from erosion.

9. Restrictions, Covenants and Regulations.

A. Restrictions on Use. The following covenants and restrictions on the use and
enjoyment of the Lots and the Comumon Areas, and shall be in addition to any other covenants
or restrictions contained herein or in the Plats. All such covenants and restrictions are for the
mutual benefit and protection of the present and future Owners and the Access Entity and shall
ran with the land and inure to the benefit of and be enforceable by any Owner, the Access
Entity, or the Association. Present or future Owners or the Association or Access Entity shall
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be entitled to injunctive relief against any violation or attempted violation of any of such
covenants and restrictions, and shall, in addition, be entitled to damages for any injuries or
losses resulting from any violations thereof, but there shall be no right of reversion or
forfeiture resulting from such viclation. These covenants and restrictions are as follows:

L) Use of Common Areas. No one other than the Access Entity or Owners who are
Members in good standing with the Association, or such an Owner’s occupant, tenants,
guests or invitees, may use the Common Areas; provided, however, the Board shall not
restrict the rights of the Access Entity provided for in this Declaration, the Common
Services Easements and Restrictions and the Non-Exclusive License Agreement. All such
persons shall observe and be governed by such rules and regulations as may from time to
time be promulgated and issued by the Board govemning the operation, use and enjoyment of
the Common Areas. No person shall be allowed to plant trees, landscape or do any
gardening in any part of the Lakes, Landscape Easements, or the Common Areas, except
with express permission from the Board. The Lakes and the Common Areas shall be used
and enjoyed only for the purposes for which they are designed and intended, and shall be
used subject to the rules and regulations from time to time adopted by the Board. Without
limiting the generality of the foregoing, the Takes are and will be an integral part of the
storm water drainage system serving the Development, and are intended to be used for such
purpose and primarily as a visual and aesthetic amenity and not as a recreational amenity.
Accordingly, no use shall be made of the Lakes which in any way interferes with their
proper functioning as part of such storm water drainage system. No boating, swimming,
diving, skiing, ice skating or other recreational activity shall be permitted in or on the Lakes.
No sewage, garbage, refuse, or other solid, liquid, gaseous or other materials or items (other
than storm and surface water drainage) shall be put into the Lakes, except the Association
may take steps to clean and purify the waters thereof by the addition of chemicals or other
substances commonly used for such purposes or by providing therein structures and
equipment to aerate the same. Fishing from the shoreline area of the Lakes by an Owner, his
occupants, his invited guests and family, shall be permitted subject to rules determined by
the Association and abeyance and compliance with all applicable fishing and game laws,
ordinances, rules and regulations, No Owner or other person shall take or remove any water
from or out of the Lakes, or utilize the water contained therein for any purposes, including,
without limftation, connection with any sprinkler or irrigation systems. No piers, docks,
retaining walls, rafts or other improvements shall be built, constructed or located on any Lot
or on the Properties, except by Developer and/or the Association, which extend into, or to
within twenty-five (25) feet from the shoreline of the Lakes.

(ii)  Nuisance. No nuisance shall be permitted to exist on any Lot and no waste shall
be committed on any Lot which shall or might damage or cause injury to the Common
Areas. :

(iii)  Setback Lines. Building setback lines shall be established on the Plat.  The
minimum setback lines shall be as follows:
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a. The setback from street right of ways will be a minimum of
twenty-five (25) feet or as shown on the Plat.

b. A minimum rear yard of twenty (20) feet will be provided for each
Lot within the Development.

c. The minimum side yard setback within the Development will be
no less than five (5) feet and an aggregate of ten (10) feet.

(iv) Land Use and Building Type. No Lot shall be used except for residential
purposes, nor shall nay Lot be subdivided. No buildings shall be erected, altered, placed or
permitted to remain on any Lot other than one single family dwelling. All dwellings shall
have and maintain house number identifications and mail boxes which are uniform
throughout the Development.

(v)  Building Location. No building shall be located on any Lot nearer to the front
line, nor nearer to the side street lines than the mininmum set back lines referenced herein.
For the purpose of this covenant, eaves, steps and open porches shall not be considered a
part of the building, provided that this shall not be construed to permit any portion of a
building on a Lot to encroach upon another Lot.

(vi) Pools. No above-ground pools shall be permitted in the Development. In-ground
swimming pools, hot tubs, spas or associated structures shall not be erected or placed on any
Lot until the construction plans, including a plot plan, have been approved by the
Committee.

(vii) Temporary and Quibuilding Structures. No structures of a temporary character,
trailer, basement, tent, or garage, shall be used on any Lot as a residence, or for any other
purpose, either temporarily or permanently. No outbuildings of any type, including mini-
barns, sheds or barns, shall be located anywhere on a Lot. For the purpose of this covenant,
structures needed and used by the Developer shall be allowed to remain during the
Development Period and for a reasonable time thereafier.

(viii) L%vestock and Poultry, No animals, livestock, or poultry of any kind shall be
raised, bred or kept on any Lot except family pets, which may be kept, provided they are not
kept, bred or maintained for commercial purposes and do not to create or constitute a
nuisance, as determined in the sole discretion of the Board.

(ix)  Garbage and Refuse Disposal. No Lot shall be used or maintained as a dumping
ground for rubbish, garbage or other waste, and same shall not be kept except in sanitary
containers.

(x)  Fences. Omamental fences or continuous shrub plantings which would in any
way serve the purpose of a fence shall not be erected until approved by the Committee.
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(xi}  Signs. No sign of any kind shall be displayed to the public view on any Lot,
except one sign of not more than five square feet, advertising the property for sale or for
rent, or signs used by the Developer to advertise, market, sell, or otherwise in connection
with the Development, the Lots or other related purposed during the Development Period.

(xii)  Satellite Dishes/Antennae. No antennae, satellite dishes, or other signal receiving
devices, shall be placed or erected on any Lot; provided, however, one (1) satellite dish with
a diameter two (2) feet or less shall be permitted on a Lot if such is not visible from the
street,

(xiii) Parking and Prohibited Vehicles.

a, Parking, Vehicles shall be parked only in the garages or on the driveways,
if any, serving the Lots or in appropriate spaces or designated areas in which parking
may be assigned and then subject to such reasonable rules and regulations as the
Board may adopt. Garages shall be used for parking of vehicles and no other use or
modification thereof shall be permitted which would reduce the number of vehicles
which may be parked therein below the number for which the garage was originally
designed. The Association may designate certain on-street parking areas for visitors
or guests subject to reasonable rules.

No Owners or other occupants of any Lot shall repair or restore any
vehicles of any kind upon or within any Lot or within any portion of the Common
Areas, except (i) within enclosed garages or workshops, or (ii) for emergency
repairs, and then only to the extent necessary to enable the movement thereof to a

proper repair facility.
b. Prohibited Vehicles. Commercial vehicles, vehicles with commercial

writing on their exteriors, vehicles primarily used or designed for commercial
purposes, tractors, mobile homes, buses, school buses, recreational vehicles, trailers
{either with or without wheels), campers, camper trailers, boats and other watercraft,
and boat trailers shall be parked only in enclosed garages or areas, if any, designated
by the;Board. Stored vehicles and vehicles which are either obviously inoperable or
do not have current operating licenses shall not be permitted on the Development
except within enclosed garages. Notwithstanding the foregoing, service and delivery
vehicles may be parked in the Development during daylight hours for such period of
time as is reasonably necessary to provide service or to make a delivery to a Lot or the
Common Areas. Any vehicles parked in violation of this Section or parking rules
promulgated by the Board may be towed.

(xiv) Sight Distance. No fence, wall, hedge, tree or shrub planting or other similar item
which obstructs sight lines at elevation between 2.5 and 8 feet above the street, shall be
permitted to remain on any corner Lot within the triangular area formed by the street right-
of-way lines and a line connecting points 25 feet from the intersection of said street lines (25
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feet for minor streets and 50 feet for arterial streets), or in the case of a rounded property
comner, from the intersection of the street right-of-way lines extended. The same sight line
limitations shall apply to any Lot within 10 feet from the intersection of a street right-of-way
line with the edge of a driveway pavement or alley line.

B. Developer’s Rights. Developer shall have the same rights as any other Owner as
to Lots owned by it from time to time, except as otherwise specified herein. In addition, until
the expiration of the Development Period, or until the Applicable Date (whichever event shall
first oceur), Developer shall have the right and easement over the Common Area for the
completion of improvements and making repairs to improvements (whether on the Common
Area, or upon unsold Lots, or upon other portions of the Real Estate and the right to maintain
signs upon the Common Area and any other portions of the Development other than Lots
owned by an Owner other than Developer) for the purpose of marketing homes, and to invite
and escort the public thereon for such purpose.

C. Granting of Permits, Licenses and Easements. The Association is granted the
authority to grant permits, licenses and easements over the Common Areas for roads, access
and other purposes necessary for the proper operation of the Development as provided herein;
provided, however, that the Association and each Owner shall be prohibited from granting
permits, licenses and easements over any Lot, Common Area, or any other portion of the
Development for any Communication Services or Utility Services without the prior written
consent of the Access Entity, Developer, or the designees, successors or assigns thereof, which
may be granted or withheld in their sole discretion. In no event shall the Association or an
Owner impair or limit the Development’s Common Services Easements and Restrictions (as
defined in Section S(D)(i) hereof) or the operations of the Community Intranet Services,
Security Monitoring Services, any other Communication Services or Utility Services derived
thereof.

The Developer shall retain and reserve and is hereby granted the authority to grant
permanent easements for the use and enjoyment of the Common Area or portions thereof to
any Owners, their families, tenants, guests, and homeowner associations and members of
such homeowner associations of real estate adjacent or contiguous to the Property
{collectivelyt the “Adjacent Owners™) and to provide for the cost of maintenance and
operation thereof including payments of joint assessments by such Adjacent Owners upon
terms and conditions the Developer deems appropriate (“Adjacent Owners Easement and
Maintenance Agreement™).

D. Reservation of Rights to the Use of the Property.

(i) Access Entity Communication Services and Utility Easements. The Developer

has granted to the Access Entity the Common Services Easements and Restrictions attached
hereto as Exhibit B and incorporated herein by this reference (“Common Services
Easements and Restrictions”). The Access Entity has an exclusive perpetual easement over,
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above, across, upon, along, in, through, and under the Development (i) for the purposes of
owning, installing, maintaining, repairing, replacing, relocating, improving, expanding and
otherwise servicing the Facilities of any type bringing any Communication Services and any
Utility Services to each Lot and any improvements on the Common Area, (ii) to provide
access, ingress and egress to, from, over, above, upon, along, in, through and under the
Development, and jii) to make improvements to and within the Development to provide for
the rendering of public and quasi-public services to the Development (collectively referred
to as the “Developer’s General Easement”). The easements, rights and privileges conveyed
to the Access Entity under the Common Services Basements and Restrictions is transferable
by the Access Entity to any Person solely at the option and benefit of the Access Entity, its
designees, successors or assigns without notice to or consent of the Association, the Owners
or any other Person. The Access Entity may at any time and from time to time grant similar
or lesser casements, rights, or privileges to other Persons, By way of example, but not n
limitation of the generality of the foregoing, the Access Entity, and others to whom Access
Entity may grant such similar or lesser easements, rights, or privileges, may so use any
portion of the Service Easement Area to supply telecommunication services to each
Residence and to permit public and quasi-public vehicles, including, without limitation,
police, fire, and other emergency vehicles, trash and garbage collections, post office
vehicles, and privately-owner delivery vehicles, and their personnel to enter upon and use
the drives, streets and the Common Area of the Development in the performance of their
duties. The Developer’s General Easement was exclusively granted to the Access Entity, its
designees, successor or assigns and may not be impaired, limited or transferred, sold or
granted to any Person by the Association or the Owners.

(i)  Plat Easements. In addition to such other easements created in the Declaration or
in a supplemental declaration, and as may be created by the Developer pursuant to other
written instruments recorded in the Office of the Recorder of Marion County, Indiana, the
Property shall be subject to drainage easements, sanitary sewer easements, utility easements,
and dedicated street rights-of-way, either separately or in any combination thereof, shown
on the plats for the Development which are reserved for the use of Developer, the
Association, the Owners and public and quasi-public and governmental agencies,
rcspectivcly,' as follows:

a. Drainage Easements. (D.) are created for the limited purposes of
providing paths and courses for area and local storm drainage, either over land or in an
‘adequate underground conduit, to serve the needs of the Development and adjoining
ground and/or public drainage systems, and it shall be the Association’s responsibility
to maintain the drainage across the Common Area in the Development. The Drainage
Easements are marked, either separately or in combination, on the Plat as “Drainage
Easement” or “D"). Said areas are subject to construction or reconstruction solely to
obtain adequate drainage at any time by any governmental authority having
jurisdiction over drainage on the Property, by Developer and by the Association;
provided, however, such easement shall not confer in any way any obligation to
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perform: such construction or reconstruction upon the Developer or the Association.
Under no circumstances shall said easement be blocked in any manner by the
construction or reconstruction of any improvement. The Owner of any Lot subject to
a Drainage Easement shall be required to keep the portion of said Drainage Eascment
on the Lot free from obstructions so that the surface water drainage will be
unimpeded. The Drainage Easement is created and reserved (i) for the use of
Developer during the Development Period for access to and installation, repair or
removal of a drainage system, either by surface drainage or appropriate underground
installations, for the Property and adjoining property, and (ii) for the use of the
Association and for access to and maintenance, repair, and replacement of such
drainage system. Drainage swales, (ditches) located within Drainage Easements shall
not be altered, dug out, filled in, tiled in or otherwise changed without the written
consent of the Marion County Drainage Board and/or any other governmental
authority having jurisdiction over drainage on the Property (the “Drainage Board”).
Owners must maintain these swales as sodded grass ways or other non-eroding
surfaces. Owners violating the Drainage Fasement will be subject to action by the
Drainage Board which may include the Drainage Board restoring such swale to the
proper state which cost shall be the responsibility of the Owner. There is a part of the
Property on the Plat marked “Common Area.” The Common Area shall be used (@) for
storm water retention drainage purpose; (ii) for the aesthetic and visual enjoyment of
the Owners of Lots and, (iii) following the end of the Development Period, for such
purposes allowed herein.

b. Utility Basements (U.) - Are created (i) for the exclusive use of the local
governmental agency having jurisdiction over the sanitary waste disposal system of
said town, city and/or county designated to serve the Development for the sole
purpose of installation and maintenance of sewers that are part of said system, (ii)
exclusively for the provision of gas, electric, water and sanitary sewer utilities to the
Development by a utility provider, and (iii} for the exclusive use of the Developer, its
designees, successors or assigns, for the installation and maintenance of
Communication Services and Utility Services as the Developer may deem necessary
for the Development in its sole discretion. Each Owner of a Lot must connect with
any piiblic sanitary sewer available. No permanent structures shall be constructed
within any such easement areas except as may be approved by Developer, its
designees, successors or assigns; provided, however, such Utility Easements shall be
subject to, without limitation, the Common Services Easements and Restrictions (as
described in Section 9(D)(i) hereof).

c. Streets. The rights-of-way “R/W™ (denoted on the plats and plans as
drives, streets and courts and with the R/W being demarcated as being 50’ across)
(hereinafter referred to as the “Streets”) as shown on the Plats and Plans shall be
subject to a limited dedication to the public for only roadway purposes by specific
notation on the plat or by separate instrument. Any dedicated Streets shall be subject
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to, without limitation, the following: (i} The Common Services Easements and
Restrictions as described in 9(D)(i), and (ii) The Non-Exclusive License Agrecment
recorded as Instrument NumberzeoZ-oo#2940 in the Office of the Recorder of
Marion County, Indiana. Without limiting the foregoing, no Communication Services
or Utility Services shall be allowed to be installed in, over or under the Streets without
the prior written consent of the Access Entity, or its designees, successors or assigns
which may be granted or withheld in their sole discretion.

d. Landscape Easement. The “Landscape Easement” (“L.E.”) shall only be
used for landscaping purposes and the landscaping located within the easement may
be maintained by the Association, and the Association shall have an easement of
ingress and egress on and over such area for the purpose of maintenance. The
landscaping and other improvements planted or installed by the Developer and/or the
Association in this area may not be removed by an Owner, and no fence shall be
placed in such area by an Owner, except as approved by the Association or the
Developer.

e. Transportation Easement. The “Transportation Easement” (“T.E.”) shall
be used by the City of Indianapolis Department of Public Works solely and
exclusively for the provision of transportation services, and for no other purposes
whatsoever.

E. Non-applicability to Association. Notwithstanding anything to the contrary
contained herein, the covenants and restrictions set forth in subsection A of this Section 9 shall
not apply to or be binding upon the Association in its management, administration, operation,
maintenance, repair, replacement and upkeep of the Lakes and Common Areas to the extent
the application thereof could or might hinder, delay or otherwise adversely affect the
Association in the performance of its duties, obligations and responsibilities as to the Lakes
Landscape Area and Common Areas.

10. Duration. The foregoing covenants, conditions and restrictions are to run with
the land and shall be binding on all parties and all persons claiming under them for a pericd
commencing on the date this Declaration is recorded and expiring December 31, 2019, at which
time said covenants, conditions and restrictions shall be automatically extended for successive
periods of ten (10) years. Changes or amendments in these covenants, conditions and restrictions
may be made by Qwners in accordance with paragraph 11 hereof,

11. Amendmegt of Declaration.

A. Generally. Except as otherwise provided in this Declaration, amendments to this
Declaration shall be proposed and adopted in the following manner:

@) Notice. Notice of the subject matter of any proposed amendment shall be
included in the notice of the meeting at which the proposed amendment is to be considered.
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(i)  Resolution. A resolution to adopt a proposed amendment may be proposed by the
Board of Directors or Owners having in the aggregate at least a majority of the votes of all
Owners.

(iii) Meeting. The resolution concerning a proposed amendment must be adopted by
the designated vote at a meeting duly called and held in accordance with the provisions of
the By-Laws of the Association.

(iv)  Adoption. Any proposed amendment to this Declaration must be approved by a
vote of not less than seventy-five percent (75%) in the aggregate of the votes of all Owners;
provided, however, that during the Development Period, any amendment to this Declaration
shall require the prior written approval of Developer. In the event any Lot is subject to a
first mortgage, the mortgagee thereunder shall be notified of the meeting and the proposed
amendment in the same manner as an Owner if the mortgagee has given prior written notice
of its mortgage interest to the Association.

(v)  Special Amendments. No amendment to this Declaration shall be adopted which
changes the applicable share of an Owner’s liability for assessments, or the method of
determining the same, without, in each and any of such circumstances, the unanimous
approval of all Owners and all mortgagees whose mortgage interests have been made known
to the Association.

(vi) Recording. Fach amendment to this Declaration shall be executed by the
President and Secretary of the Association and shall be recorded in the office of the
Recorder of Marion County, Indiana, and such amendment shall not become effective until
so recorded. '

B. Amendments by Developer Alone. Notwithstanding the foregoing or anything
elsewhere contained herein, the Developer shall have and hereby reserves the right and power
acting alone, and without the consent or approval of any other of the Owners, the Association,
the Board of Directors, any mortgagees or any other person, except as provided below, to
amend or supplement this Declaration at any time and from time to time if such amendment or
supplement is,made (a) to comply with requirements of the Federal National Mortgage
Association, the Government National Mortgage Association, the Federal Home Loan
Mortgage Corporation, the Department of Housing and Urban Development, or any other
governmental agency or any other public, quasi-public or private entity which performs (or
may in the future perform) functions similar to those currently performed by such entities, (b)
to induce any of such agencies or entities to make, purchase, sell, insure or guarantee first
mortgages covering Lots, (c) to bring this Declaration into compliance with any statutory
requirements, {d) to comply with or satisfy the requirements of any insurance underwriters,
insurance rating bureaus or organizations which perform (or may in the future perform)
functions similar to those performed by such agencies or entities, (e) to annex additional real
estate to the Development, (f) to correct clerical or typographical errors in this Declaration or
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any Exhibit hereto or any supplement or amendment thereto or, (g) to provide for, and
coordinate construction and maintenance and to enter info utility or ingress and egress
easements with the adjacent The Village at Brookfield Place. In furtherance of the foregoing,
a power coupled with an interest is hereby reserved by, and granted by each Owner to the
Developer to vote in favor of, make, or comsent to any amendments described in this
subsection B on behalf of each Owner as proxy or attormey-in-fact, as the case may be. Each
deed, mortgage, trust deed, other evidence of obligation, or other instrument affecting a Lot
and the acceptance thereof shall be deemed to be a grant and acknowledgment of, and a
consent to the reservation of, the power to the Developer to vote in favor of, make, execute and
record any such amendments. The right of the Developer to act pursuant to rights reserved or
granted under this subsection B shall terminate upon the completion of the Development
Period.

C. Protection of Developer. Until the expiration of the Development Period, or until
the Applicable Date, whichever occurs first, the prior written approval of Developer, will be
required before any amendment which would impair or diminish the rights of Developer to
complete the Development or sell or lease Lots therein in accordance with this Declaration
shall become effective; provided, however, no amendment may impair or diminish the rights .
of the Access Entity pursuant to this Declaration, the Common Services Easement and
Restrictions or the Non-Exclusive License Agreement. Notwithstanding any other provisions
of the Restrictions, until the expiration of the Development Period, the Association shall not
take any action to significantly reduce the Association maintenance or other services without
the prior written approval of the Developer.

12.  Severability. Every one of the Restrictions is hereby declared to be independent
of, and severable from, the rest of the Restrictions and of and from every other one of the
Restrictions, and of and from every combination of the Restrictions. Therefore, if any of the
Restrictions shall be held to be invalid or to be unenforceable, or to lack the quality of running
with the land, that holding shall be without effect upon the validity, enforceability or “running”
quality of any other one of the Restrictions.

13,  Notices. Except as otherwise provided in this Declaration, notice fo be given to
an Owner shall be in writing and may be delivered personally to the Owner. Personal delivery of
such notice to one (1) or more co-Owners of a Lot or to any general partner of a partnership
owning a Lot shall be deemed delivery to all co-Owners or to the partnership, as the case may be.
Personal delivery of such metice to any officer or agent for the service of process on a
corporation shall be deemed delivery to the corporation. In lieu of the foregoing, such notice
may be delivered by regular United States mail, postage prepaid, addressed to the Owner at the
most recent address furnished by such Owner to the Association or, if no such address shall have
been furnished, to the street address of such Owner’s Lot. Such notice shall be deemed delivered
three (3) business days after the time of such mailing, except for notice of a meeting of Members
or of the Board in which case the notice provisions of the Bylaws shall control. Any notice or
other delivery pursuant to Section 3 herein to be given to the Association shall be in writing and
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shall be delivered in person or by overnight express carrier or by United States registered or
certified mail with return receipt requested or by telecopy with confirmation of receipt.

14.  Withdrawal of Propertv. Developer hereby reserves the right and option, to be
exercised in its sole discretion and without further approval by any party, until the Applicable
Date to withdraw and remove any portion of the Property from the control and provisions of this
Declaration. Such removal by Developer shall be carried out generally by the execution and
filing of a Supplemental Declaration or other document which may be filed in the public records
of Johnson County, Indiana, together with a legal description of the Property being withdrawn.

15.  Costs and Attorney Fees. In any proceeding arising because of failure of an
Owner to make any payments required or to comply with any provision of this Declaration, the
Articles of Incorporation, the Bylaws, of the rules and regulations adopted pursuant thereto, as
each may be amended from time to time, the Association shall be entitled to recover its
reasonable attorney fees incurred in connection with such default or failure.

16, Rules and Repulations. The Board shall have the right to promulgate and
establish rules and regulations relating to the requirements for maintenance of the Common Area
and the Lots and any other part of the Property; provided, however, no rules and regulations shall
impair or diminish the rights of the Access Entity pursuant to this Declaration, the Common
Services Easements and Restrictions and the Non-Exclusive License Agreement.

17. Complete Agreement, This Declaration, the schedules and exhibits hereto,
together with all other agreements, documents, releases, schedules, exhibits and other writings
incorporated into this Declaration shall constitute the complete and exclusive statement of
agreement among the parties with respect to their subject matter.

18,  Obligation of Good Faith, The parties shall, in the performance of all
obligations under this Declaration be obligated to act in good faith with one another in the
performance of their duties hereunder; provided, however, that this provision shall not be
construed to limit or lessen any higher duties which may exist between the parties by contract,
operation of law or otherwise, to the extent any such higher duties may exist.

J
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IN WITNESS WHEREOF, the Developer has caused this Amended and Restated
Declaration of Covenants, Conditions and Restrictions for Brookfield Place to be executed as of
the date written above.

BROOKFIELD DEVELOPMENT, INC,,
an Indiana Cerporation

by et AN s,

Donald N, Stafford, President
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STATE OF INDIANA )
) 88:
COUNTY OF MARION )

On this IAI' day of May, 2002, personally appeared before me, a notary public,
Donald N. Stafford, President of Brookfield Development, Inc., personally known (or proved) to
me to be the person whose name is subscribed to the above instrument and acknowledged to me
that he executed the above instrument. ‘) Jo

v dey,,

WITNESS my hand and official seal.

T .
a
(S

Dr@ Wﬂac{ )ﬁ:&o Notary Pug'fac ”

DENSELKIREY . .
My Commission Expires: County of Residence:  NCOTAKY PUBLICSTATE OF INDIANA
Y P tyo m{{mnmacscoum
MY COMMISSION EXP. NOV. 32008

This Instrument was prepared by:  Stephen A. Backer, Attorney, Backer & Backer, P.C., 8710
North Meridian Street, Indianapolis, IN 46260

JAAPPS\wpB\Docshactiveclient\ReciorBrookfield Technologizs\amendedDeclarations. DOC
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i LAND DESCRIPTION
arl Of thé southenst quarter and the southeast quarter of the northeast guarter of Section
, Townbhip 15 Nerth, Range 4 East, and the west half of the northwest quarter of

jon 19, Township 15 North, Range 5 Fast, of the Second Principal Mevidian, Watren
ownship, Marion County, Indirna, described as follows:

nsideririg the sast line of the northeast quarter of said Section 24 a3 bearing North 00
grees 0# minutes 47 seconds West with all bearings contained herein being relative

rebar [with cap stamped "BANNING ENG 1.529800001" sct (hercin refered 10 as
ar scf‘f at the southeast comer of the land of Goins as described iy Instrument No,
-29344 in the Office of the Recorder of said county; thence South 89 degrees 16
inutes 27 seconds West slong the south ling of said land 226.25 feet (South 89 degrees 5
$1 minutes 19 seconds West 215.55 feet by decd) to & rebar et on the northeasterdy right :
of way liné of Interstats 74 with the following six (6) courses being along said right of 1
y line; 1) thence North 56 degrees 24 minures 57 seconds West 92.90 feet (North 56
ddgrees 01 f!minutca 25 seconds Weat 91,18 fees by deed) 10 a pebar sct; 2) thence North
67 degrees!08 minutes 21 seconds West 102.41 feet (North 66 degrees 48 minutes 41
schonds Weat 101.49 feet by dead) to a rebar set at the beginning of a nen-tangent corve
to|the left Having a radius of 5§835.00 fect, a central angle of 07 degrees 08 minutes 20
setonds, and a radial line passing through said point which bears North 27 degrees 57
minutes 52 seconds East; 3) thence northwesterly along the arc of said clirve 727.03 feet ‘
tola rebar sg at the southeast comer of the land of the State of Indirna aa described in
Ingtrument No. 1999-116264 in suid county tecords; 4) thence Norili 62 degrees 18
“miputes 53, seconds West along the northeasterly line thereol 101.)7. feet (North 61
es 34 minutes 55 seconds West 101,33 feef by deed) to a rebar se1; 5) thenee North
67|degrees }6 minutes 16 seconds West along said northeasterly line 235.28 fest (North
67|deyrees |6 minutes 69 seconds West by deed) to a rebar set at the beginning of » non-
ent cun'lgito the loft having a radius of 5864.51 feet (5864.10 feet by:decd), a comtral
angle of 04 degrees 18 minutes 03 seconds, and a radial line passing thrbugh said point
which bcm%ﬂuﬂh 17 degrees 32 minutes 42 seconds East; 6) thence northwesterly along
sald porthoasterly Jine and the arc of said curve 440.22 feet (446.54 feet Dy deed) to the
south line of the southwest quarter of the northeas? quarter of said Section 24; thence
89 dejrees 16 minutes 27 seconds East (North 89 degrecs 51 minutes 19 seconds
t and North 89 degrees 16 minutes 34 scconds East by deed) along 'said south. line
446.32 fect tp a rebar set at the southwest corner of the southeust quarter of said northeast
quarter; thente North 00 degrees 05 minutes 50 seconds West slong the west line thereof
133/7.03 faet (North 00 degrees 18 minutes 19 seconds Eest 1332.69 foct by deod) 1o & 578
inch rebar with cap found at the northwest corner of said quarter quarter; thenee Noith 89
degrees 30 minutes 07 secands East along the north line thersof 1331.56 feet (North 89
degrese 53 minutes 46 scconds Bast 1331.70 foct by deed) to a $/8 inch rebar found at the
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cast comer of said quarter quarter; thence North 00 degrees 03 minutes 47 seconds
est (North 00 degrees 19 minutes 56 soconds Fust by deed) along the east fine of
ortheast quaner of the northeast quarter of said Section 24 x distance 0of 427.12 feet to a
G nmh found at the cusp of = non-tangent curve to the left having & mdius of 250.00
oet, 3 central angle of 38 degrees 24 minutes 21 seconds, and a radial Jine passing
ugh said point which bears South 89 degrees 56 minutes 13 seconds West, said point
eing on the center Hne of Franklin Road with the following four (4) courses boing slong
aid center line; 1) thence southerly and southeasterly zlong the &rc of said curve 167.58
t o & MAG nail found; 2) thence South 38 degrees 28 minutes 08 seconds East
36.96 fest 10 8 MAG nail found; 3) thence South 41 degrees 38 minutes 39 seconds East
72.40 feer to 2 MAG pail found; 4) thence South 48 degrees 16 minutes 21 seconds East ;
67.17 feet to a road apike found on the cast line of the west half of the northwest quarter
id Section 19; thence South (0 degrees 01 minutes 01 saconds East (South 00 dogrees
2 minutes 25 seconds West by deed) along suid east line 367,82 fect to a 5/8 inch rebar
vith cap found st the southeast comner of said west half; thence South §3 degrees 5B !
pinutes 0] seconds Weet along the south line of said west half 1074.38 fect (North 8% E
egrees 40 minutes 11 seconds West 1074.46 feel to 4 stone found at the southwest
orner of said Section 19; thence South 00 degrees 03 minntes 47 veconds East 173.25
!E‘ 1o the;POINT OF BEGINNING, containing 76.784 acres, more or less, inclusive of
c

N Y

4 Q.. L

apparent 25' 1/2 right of way of Franklin Road (75.872 acres, more or Tesa, excluding

* opid right :'?f way).




Cross Reference

This instrument burdens real estate located in Marion County, state of Indiana. The last deed conveying the
burdened real estate was recorded in the office of the Recorder of Marion County as Instrument Number

2001-00C7879

COMMON SERVICES EASEMENTS AND RESTRICTIONS

c: = - ey
o, -
[ 25N - .
"Effective Date": April 22, 2002 _fTE"I; r
"Grantor™: Brookfield, Inc. Company Name: Brookfield, Inc
State of Organization:  Indlana _‘m;: -
Address: 320 N. Meridian &~ R
Indianapolis, IN 45201 -3
Bi T
"Grantee™: Brookfield Technologies, LLC Company Name: Brookfield Technol&gigs, K& ;.:.“:ff
' State of Qrganization:  Indiana oom o
Address: 6666 E. 75™ Street, Suite 400

indianapolis, IN 46250

THIS COMMON SERVICES EASEMENTS AND RESTRICTIONS (this “Easement”) is made and entered into on the
Effective Date by and between the Grantor and the Grantee. Capitalized terms not otherwise defined in this

Easement shall have the meanings ascribed to them in Appendix A aitached hereto and by this reference
incorporated in this Easement. The terms or phrases "Effective Date®, "Grantor” and "Grantee" shall have the

meanings ascribed to them above.

It is the intention of these Common Services Easements and Restrictions to convey to Grantee the right to
identify and conliract for Facilities and Common Services within the In Gross Easement Area legally described on
Exhibit B of Appendix A. This grant shall not entitie Grantee to install, repair or relocate Facilities within the In
Gross Easement Area or Development, except in the Service Easement Area, which is designated as the Platted

Easement Area in the Declarations.

ARTICLE | - RECITALS

Section1.01. WHEREAS, Grantor is, and at all relevant times has been, the fee simple title owner of the
Development.

Saction 1,.02. WHEREAS, Grantor wishes to grant to Grantee the perpetual and exclusive private easements set
forth below, subject only to the terms and limitations of this Easement,

Section 1.03. WHEREAS, Grantor represents and warrants o the Grantee that Grantor is, and at all relevant times
has been, the true and lawful owner of the Development; and, that Grantor has the full right and
power to grant and convey the rights set forth in this Easement.

Sectlon 1.04. WHEREAS, Grantes deslres the private and persanal grant of an in Gross Easement over and
across the Development, privately and personally vesting in Grantee the exclusive and perpetual
right fo Idenlify and privately contract with Common Service Providers for the use of the In Gross

Easement Area.
08/02/02 02:54PH KANDA MARTIN MARIOM CTY RECORDER B 74.00 PAGES: 29
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Sectlon 1,05,

Section 1.06.

Sectlon 1.07.

Section 1,08.

Section 1.09.

Section 1.10.

WHEREAS, Grantes desires the private and personal grant of a Service Easement over and across
designated paortions of the Development, privately and personally vesting in Grantee the exciusive
and perpetual right fo privately contract for the establishment of Facilitias within the Service
Easement Area.

WHEREAS, the Plats to be recorded by the Grantor with respect to the Development shall designate
the Service Easement Area for the Service Easement as Drainage Utility and Sanitary Sewer
Easements (D.U & 8§ S.E.).

WHEREAS, Grantee shall cause, by virtue of private contracts, extensive improvements to be made
to and within the Development for the Mandatory Gommon Service, which improvements shall be
situated on, over, under and across the Service Easement Area and make available the Mandatory
Comman Services within the Development.

WHEREAS, certain Common Service Providers have developed expertise in providing Common
Services to thelr customers, which expertise are currently and on a continuing basis being amployed
to develop superior, novel and cost competitive Communication Services.

WHEREAS, Grantor desires to have Advanced Telecommunications Capabilities, bundled services
and billing, and, to the extent technologically feasible, Advanced Bundled Services available at the
Development.

WHEREAS, Grantor and Grantee anticipate continued daregulation of electricity, water and gas, as
well as other utilities (such as those related to the Communication Services), which deregulation
facilitates individual users having the ability to aggregate and nagotiale discounted Communication
Services and Ulility Services charges.

THIS INDENTURE WITNESSETH, that in consideration of ten dollars ($10.00), the mutual covenants contained in
this Easement and other good and valuable consideration, the receipt and sufficlency of which are by this Easement
acknowledged, the Parties to this Easement agree as follows:

ARTICLE It - EASEMENT

Section 2.01.

JAL-022502

Grant of In Gross Fasement. Grantor hereby declares, creates, transfers, assigns, grants and
conveys unto Grantee, its grantees, licensees, lessees, franchisees, successors and assigns, an
exclusive and perpetual right, privilege and easement over, upor, under, in, through and across the
In Gross Easement Area for the limited purpose of identifying and contracting, In Grantee's sole and
complete discretion, with any and all of the Common Sarvice Providers allowed lo provide or
otherwise make available Facilities and Common Services for the Development and within the In
Gross Easement Area ("In Gross Easement’). The Grantee shall have the exclusive fight to identify
and contract with Common Service Providers to provide or make available Common Services to the
Development within the In Gross Easemant Area. This grant shall not entitle Grantee to install,
repair or relocate Facilities within the In Gross Easement Area, except in the Service Easement
Area. The Gwners and the Association shall be entitled to construct or otherwise erect barriers or
other temporary or permanent obstructions or structures as provided in Section 2.04 hereof. Granior
and its grantees, licensees, lessees, franchisees, successors and assigns agree that no barriers or
competing Facilitles or other obstructions, permanent or temporary, of any form shall be placed or
erected or permitted within the In Gross Easement Area 5o as to impalr or lessen or compromise, in
any fashion, directly or indirectly, Grantee's exclusive and perpetual In Gross Easement and rights
affiliated with such In Gross Easement. The In Gross Easement is Intended, and shall be, for the
excluslve, private and personal benefit of the Grantee and its grantees, licensees, lessees,
franchisees, successors and assigns who have been identified by and contracted with the Grantee
to pravide Common Services within the Development pursuant to this Easement. The In Gross
Easement may not and shall not be impaired, limited, lessened or transferred, sold or granted, in any
fashion by Grantor or its grantees, licensees, lessees, franchisess, successors or assigns. Grantor
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Section 2.02.
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hereby relinquishes and Is prohibited from, without limitation, granting any rights, permits, licenses,
rights-of-way or easements over the In Gross Easement Area to any Person, directly or indirectly, or
through an intermediary or series of intermediaries or third parties, which would permit or otherwise
alfow the establishment of any Common Services or Facilities for Common Services on, over, under
or across ths In Gross Easement Area (vollectively, "Probibited In Gross Easement Transfers"). The
Grantor and its grantees, licensees, lessees, franchisees, successors and assigns shall be divested
of any and all authority to declare, create, transfer, assign, grant or otherwise convey any Prohibited
n Gross Easement Transfers, except as provided in Section 2.08, Section 2.09 and Section 2.10
hereof. The In Gross Easement is intended, and shall, "run with the land” and be binding upon the
Grantor and its grantees, licensees, lessees, franchisees, successors, and assigns, Including,
without limitation, any Owner, the Association and their heirs, executors, administrators, legal
representatives, grantees, licensees, lessees, franchisees, successors and assigns. Any title or
interest in the In Gross Easement Area shall reflect this In Gross Easemerit.

Grant of Service Fasement. Grantor hereby declares, creates, transfers, assigns, grants and
conveys unto Grantee, its grantees, licensees, lessees, franchisees, succassors and assigns, an
exclusive and perpatual right, privilege and easemant over, upon, under and across the Service
Easement Area (a) to construct, lay, install, own, operate, lease, license, franchise, allenate, assign,
modify, aiter, supplement, inspect, maintain, repair, reconstruct, replace, remove, relocate, expand
or olherwise service in the Service Easement Area any and ali necessary or desirable Facilitiss of
any type used to provide or make avaitable any Common Services within the Development, (b) to
@xcavate and perform any necessary or desirable work upon and under the surface of the Service
Easement Area as and when required to make available Common Services or service the Facilities
in the Development, and {c) to create and provide ingress and egrass to and from the Service
Easement Area at any lime {collectively, (a), {b) and (¢} shall constitute the “Service Easement").
The Service Easement Is intended, and shail be, for the exclusive private and parsonat benefit of
Grantee and Its grantees, licensess, lessees, franchisees, successors and assigns who have been
identified by and contracted with the Grantee to pravide Common Services within the Development
pursuant to this Easement. Grantor covenants and agrees thal no barmers or competing Facilities or
other obstructions, permanent or temporary, of any form shall be placed or erected or permitted
within the Service Easement Area so as to impalr or lessen or compromise, in any fashion, directly
or indireclly, Grantee's exclusive and perpetual easement and private right to exclusiveiy and
perpetually identify, or contract with, third parties that shall own and operate Facllities on, over,
under and across the Service Easement Area to provide Common Services within the Development,
in Grantee's sole and absolute discretion, The Service Easement is intended, and shall be, for the
exclusive, private and personal benefit of the Grantee and its grantees, licensees, lessees,
franchisees, successors and assigns who have been identified by and contracted with the Grantee
to provide Cammon Services within the Development pursuant to this Easement. The Service
Easement may not and shall not be further impaired, limited, lessened or transferred, sold or
granted, in any fashion, directly or indirectly, by Grantor or its grantees, licensees, lessees,
franchisees, successors or assigns. Grantor and Its grantees, licensees, lessees, franchisees,
Successors or assigns hereby relinquish and are prohibited from, without limitation, granting rights,
permits, licenses, rights-of-way and easements over the Service Easement Area to any Person,
directly or indirectly, or through an intermediary or series of intermediaries or third party(s), which
would permit the establishment of any Common Services or Facilitles for Common Services on,
over, under or across the Service Easement Area (collectively "Prohibited Service Easement
Transfers®). The Grantor and its grantees, licensees, lessees, franchisees, successors or assigns
shall be divested of any and all authority to declare, create, transfer, assign, grant or convey any
Prehibited Service Easement Transfers, except as provided in Seclion 2.08, Section 2.09 and
Section 2.10 hereof. The Service Easement is intended, and shall, “run with the fand” and be
binding upon the Grantor and its grantees, licensees, lessees, franchisees, suceessors, and
assigns, including, without limitation, any Owner, the Assaciation and their heirs, execulors,
administrators, legal representatives, grantees, licensees, lessees, franchisees, morigageess,
successors and assigns. Any title or intersst in the Service Easement Area shall reflect this Service
Easement,
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Section 2.03.

n

|

actlon 2.04.

Use of Easement. The Combined Fasemert shall be for the private, personal, exclusive and
perpetual use and benefit of Grantee and its grantees, licensees, lessees, franchisees, successors
and assigns who have been identified and contracted with Grantee to own, install, repair, relocate,
expand, or otherwise service the Facilities used by Common Service Providers in providing
Common Services to the Development in accordance with this Easement. Grantor agrees and
stipulates that, due to the private, personal and exclusive nature of tha grant conveyed in this
Easement, no other Common Services use of the Combined Easement Area shall be made by any
Person, including Grantor and its grantees, licensees, lessees, franchisees, successors or assigns

Owner and Associatlon Imprevements. The Owners and their siiccessors in interest shall be

Section 2.05.

Section 2.06

Section 2.07.

JAL-022502

entifed to place such temporary or permanent barriers or other permanent obstructions and
structures within the Owner Improvement Area as the Owner desiras, from time fo time, except as
prohibited by this Easement and the Declarations. The Association and its successors in interest
shall be entitled to construct or otherwise erect barriers or other temporary or permanent
obstructions or structures in the Common Areas (as defined in the Declarations), except as
prohibited by this Easement and the Declarations. The Owners of the Assaciation shall place no
barriers or other temporary or permanent obstructions or structures in the Service Easement Area.

Reservatlon of Right to Use. Grantor hereby declares, creates, transfers, assigns, grants and
conveys to Grantee and ils grantees, licensees, lessees, franchisees the private, personal and
exclusive right to use, temporarily, additional space within the In Gross Easement Area and outside
of the Service Easement Area, when such additional space is reasonably available and necessary
from time fo time for ingress and egress across adjacent real estate outside of the Service
Easement Area but within the In Gross Easement Area for the purpases of access to and uss or
impraovement of the Service Easement Area, and for equipment and materlals necessary for any
repair, maintenance, or upgrade of the Service Easement Area and the Facililios situated on, aver,
under or across such area which right is for the private and personal benefit of Grantee and its
grantees, licensees, lessees, franchisees, successors, and assigns who have been identified by and
contracted with the Grantee to provide Common Services within the Development pursuant to this
Easement.

Reservation of Commeon Services Rights. Grantor hereby declares, creates, transfers, assigns,
grants and conveys to Grantee the private, personal, exclusive and perpetual right to use the In
Gross Easement Area, and any improvements located within the In Gross Easement Area, for any
purpose which is not inconsistent with the rights granted to any Owner, the Association, orreserved
In Grantor by this Easement or the Declarations: provided, further, that any such use be directed
toward the protection of Grantee's exclusive rights to provide Common Services as set forth in this
Easement. Grantor agrees and covenants that it will not make any use of the Combined Easemant
Area which is inconsistent with the uses or purposes for which either the In Gross Easement or the
Service Easement has heen granted to Grantee; provided, finally, that notwithstanding anything in
this Easement to the contrary, Grantor expressly resarves unto itself, its granteas, licensees,
lessees, franchisees, successors, assigns, the right to use the In Gross Easement Area which falls
outside of the Service Easement Area in any manner not inconsistent with the grant to provide
Common Services mads to Grantee by this Easement and as contemplated in the Declarations.

Non-Interference and Repair of Service Easement Area. Grantor covenants and agrees that no
barriers or compeling Facilities or other obstructions or structures shall be placed or erected,
ternporarily or permanently, so as to impair the use of any portion of the Service Easement Area for
Common Services by Grantee orthird parties identified or designated by Grantee. The Grantor shall
not construct Facilities or any other Common Service improvements in the Service Easement Area
or change the finish grade of the Service Easement Area without the prior written consent of the
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Section 2.08,

Grantee, which consent may be given or withheld in Grantee's sola and absolute discretion. Neither
Grantee nor third parties identified or designated by Grantee shall do or permit anything to be done
within or upon the Service Easement Aréa which will interfere with Grantor's use, maintenance,
snjoyment or passession of the Service Easement, except as may he expressly provided otherwise
in this Easement.  Grantee shall be obligated to repair the Service Easement Area and for any
demage(s) caused by Grantee, ils agents or officers, or which shall include, without Hmitation,
restoration of the Service Easement Area following Installation or removal or maintenance or
upgrade of any Facility to the same condition that such Service Easement Area existed prior to such
Instailation or removal or maintenance and the granting of the Service Easement contemplated by
this Easement. To the extent Grantee performs any such instaliation or removal or maintenance or
upgrade of any Facility, which may be located, for whatever reason, cutside of the Service
Easement Area bul within the In Gross Easement Area, then Grantee, shall have the same
responsibilities as if such work had been performed within the Service Easement Area. Grantee
shall have the right to remove or trim such trees and brush in and around the Service Easement as
is deemed necessary by Grantee, In Grantee’s sole and absolute discretion, ko exercise or protect
the rights conveyed to Grantee in this Easement.

Termination of Exclusivity (Fallure to Identify Provider). Grantee shall identify and provide

Saction 2.09.

access (o a Mandatory Common Service Provider for each of the Mandatory Common Services. The
initial Mandatory Common Service Providers are identified on Exhibit C of Appendix A hereto. Upon
the written request of Grantor or any Owner, Grantee shall promptly provide a list of the current
Mandalory Common Service Providers. If, at any time subsequent to the recording of this
Easement, the Grantee fails or otherwise is unable to identify and provide access to a Mandatory
Common Service Provider for any period in excess of fourteen (14) days, then the Grantor and
Owners, each and all, shail have the right to (i) send written nofice in accardance with Article [V of
this Easement to Grantee indicating such failure, and (ii) in the event Grantee fails to correct such
failure and Identify and provide access to a Mandatory Common Service Providar within seven (7)
days from the date of nolice, Grantor and Owners, each and all, shall have the right to record in the
Office of the Recorder of the county in the state wherein the Development is situated a written
instrument setting forth (A) that notica was given to Grantee, and attaching a copy thereof, (B) the
Mandatory Common Service not being identified andfor provided access, and (C) the identity of an
alternate Mandatory Common Service Provider (the "Alternate Provider”). Any Alternate Provider
shall agree, in writing, to provide such Mandatory Common Service In accordance with this
document and all other easements, ficenses and Instruments of racord. Any replacement Mandatory
Common Service Provider identified in accordance with this Section 2.08 shall execute such
documents and instrumants as may be reasonable or necessary to fully carry out and effectuate the
terms and Intent of this Easement and all documents and instruments executed contemporaneously
herewith.

Termination of Exclusivity {Inadeguate or Costly Service). The Mandatory Commen Services to

JAL-022502

be fumished by each Mandatory Common Service Pravider shali be reasonably adequate based
upon fike services availabie to the general area around the Development from third party Common
Service Provider{s). The charges made by the Mandatory Common Service Provider for such
Mandatory Common Services shall be reasonable and just. A charge, which is equal to, or less
than, the standard, nonpromoational charge for like services, shall be conclusively presumed
reasonable and just. For purposes of identifying third party Common Service Provider for Telephone
Services (Local), tefephone services and charges shall be comparad to corresponding telephone
services and charges of Ameritech, or lts successor, and a Common Service Provider for Cable
Telavision Services, cable services or charges shall be compared to corresponding Cable Television
Services and charges of Comcast, orils successor. itis the intent of ihe parties {o this Easement to
evaluate all services and charges against those existing and available to the Development on a
consistent basis, from time to time for Mandatory Commen Services. Upon a final, non-appealable
determination by the appropriate authority {a) that the Mandatory Common Services being fumished
by a Mandatory Common Service Provider to the Development are not reasonably adequate based
upon like services available to the Development from a third parly Mandatory Common Service
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Section 2.10.

Section 2.11.

[

action 2.12.

|

Provider, or (b) that the charges made by Mandatory Common Service Provider(s) for such
Mandatory Common Services are nol reasonable and just; then, the exclusivity within the Combined
Easement with respect to each Mandatory Common Service subject 1o such determination shall
terminate. Upon such determination and termination, the Grantee shali have the right to identify and
grant access to another Mandalory Common Service Provider to provide the same Mandatory
Common Service subject to such determination ("Subsequent Mandatory Alternative Service™;
provided, however, such new Mandatory Common Service Provider providing the Subsequent
Mandatory Alternative Service shall be granted access subject to and in accordance with this
Easement and the Declarations.

Grantee's Consent; Approval of Declarations and Plats. Notwithstanding any other provision in

this Easement, the Grantor may grant or convey rights, permits, licenses, right-of-way and
easements which are expressly prohibited in this Easement, including, without imitation, Prohibited
In Gross Easement Transfers and Prohibited Service Easement Transfers upon the prior written
consent of Grantee, which consent may be given or withheld in the Grantee's sola and absclute
discretion. For example, it Is contemplated herein that the Grantor shall declare and create the
Declarations and Plats which shall be reviewed and approved by the Grantee in writing prior to the
recording of such Declarations and Plais in accordance with this Section 2.10.

Private Grant. The Parties do, understand, and intend to, privately declare, create, and grant the
Comblned Easement set forth in this Easement in order to allow the Grantes, its grantees,
licensees, lessees, franchisees, successors and assigns anly and exclusively the limited rights and
privileges set forth in this Easemant. The Combined Easement Is ot declared, created, or granted
for public or generai utility use, and shalt not be so construed,

Construction and Usaae of “exclusivity” term. Reference to the term “exciusive” or “exclusivity”

shall mean and refer to the right of Grantee to provide Common Services and to use the Combined
Easement Area for such use. The term shall not be construed as prohibiting Grantar from pemmitting
other uses or easements upon the Development or Combined Easement Area, which do not involve
the provision of Common Services or any Interference with the rights of Grantee to provide Carmmon
Services under this Easement. For example, itis contemplated that the Grantor shall declare and
create a ulility easement for the sanitary waste disposal system and drainage system in the
Development.

ARTICLE Il - INDEMNIFICATION AND RIGHT TO DEFEND

Section 3.01.

Indemnification. Grantee agrees to indemnify, defend and hold harmless the Grantor and the

Section 3.02.
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heirs, executors, administrators, legal representatives, successors, licensee, and assigns of tha
Grantor, including, but not fimited to, the Owners, the Association, and their successors in Interest
{"Indemnitees”} from and against any and all losses, claims, damages and liabilities, joint or several
(including reasonable investigation fees, attorneys' fees, accountant's fees, expert witness fees, and
other related expenses incurred in connection with any action, suit or proceeding or any claim
asserted), fo which the Indemnitees may become subject as a result of this Easement, and/or the
enforcement of the rights of Grantee under this Easement; provided, however, that Grantee shall not
be required to indemnify, defend or hold harmless Indemnitees from Indemnitees’ own negligence,
or any act or omission which is wrongful on Indemnitees part.

Right to Defend. Grantee has the right of notice and to defend any controversy or claim arising out
of or refating to this Easement, any alleged breach, any question as to the validity of its tarms or
conditions or legal effect, the construction of its terms or conditions or legal effect, and the
interpretation of the rights and duties of the Parlies under this Easement. The Grantor and its
grantees, licensees, lessees, franchisees, successors and assigns, including, without limitation, any
owner, the Association and thelr heirs, exaculors, administrators, legal representatives, grantees,
licensees, lessees, franchisees, successors, and assigns shall nofify Grantee of any claim, suit,
administrative proceeding (including regulatory proceedings), or any other action or threatened
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action which may, either presently or at a fulure date, give rise to Grantee's duty to indemnify or
Grantee's right to defend, which notice shall be in writing and provided to Grantee promptly butinno
event more than fifteen (15) business days from the date that Grantor or the Grantor's successors in
interest, becomes aware of such claim, suit or proceeding, or potential claim, suit or proceeding.

ARTICLE IV - NOTICES

Section 4.01.

Form and Delivery. Any and ail notices, demands or other communications required or desirad to

Section 4.02.

Section 4.03.

Section 4.04.

be given hereunder by either party shall be in writing. A notice will be validly given or made to
another party if (i} if served persanally, (i) deposited In the United State mail, certified or registered,
postage prepaid, (i) transmitted by telegraph, telecopy or other eleclronic written transmission
device, or (iv) if sent by overnight courler service.

Receipt of Notice. If any nofice, demand or other communication is served personally {methods (i}
and (iv) of Section 4.01, above), service will be conclusively deemed made at the time of such
personat service. If such notice, demand or other communication Is given by mail (method (i} of
Section 4.01, above), service will be conclusively desmed given three (3) business days after the
deposit thereof in the United State mail. If such notice, demand ar other communication is given by
electronic transmission (method (i) of Section 4.01, above), service will be conclusively deemed
made at the time of confirmation of delivery

Delivery Information The Information for natice to the Grantor and Grantee Is set forth above (at
the beginning of this Agreement)

Change of Address. Any party may change its address to anather address (or facsimile number to
another facsimile number), to another address within the continental United States, by giving notice
in the aforementioned manner to the other parties.

IN WITNESS WHEREOF, the Parlies have executed this Easement as of the date first above written.

GRANTOR

GRANTEE

BROOCKFIELD, INC BRW!ELD TECHNOLOGIES, 1
= S ./ /

By: Don Stafford, Prasident By Mni%é’étor, Member

TAL-022502
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STATE OF INDIANA )
) 88:
COUNTY OF MARION )

Before me, a Notary Public in and for said County and State this A4 _day of April 2002, perscnally appeared
the Grantee together with Granior who each acknowledged the execution of the foregoing instrument on behalf of
such entity and by its authority for the purposes set forth therein.

Witness my hand and Notarial Seal this o?'_‘} day of April 2002.

Notary Phblic

My Commission Explres:

TRACY ANN SMIKLE

N
My Gounty of Residence: @mm‘:@g INDIANA

Printed MY COMMISSION EXPIRES: &r212007

THIS INSTRUMENT PREPARED BY:  Frank A. Hoffman, Esq.
Joseph J. Montel, Esq,
Krieg DeVault Alexander & Capehart, LLP
One Indiana Square, Suite 2800
Indianapolis, Indiana 46204-2079
{317) 636-4341
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APPENDIX A

Definitlons and Interpretations

ARTICLE | - DEFINITIONS

Sectlon 1.01

Section 1.02

Access Entity. The term or phrase “"Access Entity" shall mean and refer to Access
Communication Services, an Indiana limited llabllity company.

Advanced Bundled Services. The term or phrase "Advanced Bundled Services” shall mean

Saction 1.03

Section 1.04

Section 1.05

Saction 1.06

and refer to the provision of (i) Telephone Services (local), {ii) Cable Television Services, (il
internst Bandwidth Access Services, (iv) Security Monitoring Services, {v) single bill (/e.,
bundied) billing for all Communication Services and Utility Services provided, and {vi) Premiurn
Advanced Telecommunication Capabilities.

Advanced Telecommunications Capabillty. The term or phrase "Advanced
Telecommunications Capability” or "ATG” shall mean and refer to high speed, broadband
telecommunications capability that enables users to originate and recaive high quality voice,
data, graphics and video telecommunications over lines or wireless channels with information
carrying capability In excess of 200 Kbps (Kilobits per seconds) per user in both directions
simultaneously, including, without limitation, internet Bandwidth Access Services based upon
industry average concentration levels.

Affillate. The term "Affiliate” shall mean and refer to with respect fo any Person {i) any
Person directly or indirectly controlling, controlled by or under common control with such
Person; (i) any Person owning, or controlling five percent (£%) or more of the voting
securities or voting control of such Person; or, {iil} any Person who is an officer, director,
manager, general partner, trustee or holder of five percent (5%} or more of the voting
securities or voting conirol of any Person described in clauses (i) or {ii).

Association. The term “"Association” shall mean and refer to the Association as defined in
the Declarations.

Cable Television Services The term or phrase "Cable Televislon Services” shall mean and

Section 1.07

Section 1.08

rafer to the one-way transmission to users of video programming or other programming
services provided through any Facllities related to such services, together with such user
interaction, if any, which is required for the selection or use of the video programming or other
programming services.

Combined Easement Area The term or phrase "Combined Easement Area" shall mean and
refer to the In Gross Easement and the Service Easement, collectively.

Common Sarvice Provider The term or phrase "Common Service Provider” shall mean

Section 1.09

and refer to any third party provider of one or more Common Services, which may inciude a
combination of persons, such that one (1) or more of Common Services are available within
the Development.

Common Services The term "Common Services” shall mean and refer to any one or more

Section 1.10

of the Communication Services and Litility Services.

Communication Services. The term or phrase "Communication Services” shall mean and

JAL-H22502

refer to Cable Television Services, Internet Bandwidth Access Services, Telephone Services
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Section 1.11

Section 1.12

{local), Telephone Services (long distance), Video On Demand Services, Security Monitoring
Services, any other cable or telephone services, any other communication, utility or common
functional services together with the Facilities reiated to such services; provided, however,
that the term or phrase "Communication Services” shall not include Excluded Devices

Declarations. The term "Declarations” shall mean and refer {o the Daclarations of
Covenants, Conditions, Easements and Restrictions for the Development as, or {o be,
recorded in the office of the recorder of the county in which the Developmant is located and
which burden the Development, as such Declarations are amended from time o time

Developer. The term "Developer” shall mean and refer to the declarant under the

Section 1.13

Declarations.

Development. The term "Development” shall mean and refer fo the entire parcal of real

Section 1.14

astate the legal description of which is attached hereto as Exhibit A, and by this reference is
incorporated in this License. To the extent development of additional real estate is or may be
contemplated by the Declarations, then Development shali be iiberally construed fo include
such real estate when and as identifiable; and, this Appendix A shall be supplemented by
adding such legal description as Exhibit A - Supplement.

Excluded Devices. The term of phrase “Exciuded Devices” shall mean and refer to any

(a)

(b)

Security Monitoring Services device, or any other Communication Services device, or Utility
Services devica, which satisfies both of the following described characteristics:

The device is nonpermanent. By way of example and not limitation, any device which is
affixed to real estate is a permanent device. A nonpermanent device must not, at any time,
be affixed lo real estate within the Combined Easement Area either by, for exampie and not
limitation, submersion into the ground, screws, bolts, glue or wiring.

Use of the device must occur primarily outside of the In Gross Easement Area, with use within
the in Gross Easement Area being Incldental or sporadic.

For example, mobile celiular telephones, pagers, car alarms and portable computer peripherals, which
are used primarily outside of the In Gross Easement Area, will generally constitute Excluded Devices
A satellite dish or other means of receiving the transfer of wireless technology used primarily in the in
Gross Easement Area will be an Excluded Device only to the extent required by law to be permitted
(E.g. Section 207 of the Telecommunications Act of 1886 and 47 C.F.R. 14000) or to the extent
authorized by the Declarations. Wireless signals, of any nature, which are not recelved by any
Owners, ar on behalf of any Owners or at the request of any Owner(s)}, within the In Gross Easement
Area, shall constitute Excluded Devices.

Section 1.15

Facllity or Facilities. The term or terms “Facility” or “Facilities” shall mean and rafer to the

JAL-022502

construction, installation, modification, alteration, supplementation, repair, reconstruction or
replacement of any and all necessary or desirable hardware or equipment of any type used to
provide or otherwise make available any Commuon Services including, without limitation,
cable, wire, fiber, main, pipe, boxes, conduit, manhole, transformers, pumps, amplifiers,
dishes, antennae, microwave, satellite, pedestal, equipment enclosures, poles, wireless
cormmunication technology, or any other hardware or equipment of any type necessary or
desirable to transfer or provide any Common Services, including, without limitation,
communication, video, data, e~commerce, internet, intranet, security systems, communication
ulility services, information systems, cable television, as well as any other Communication
Services or uses for which such hardware or eguipment may be used, and further including,
without limitation, electricity, water, waste water, gas and any other Utility Services for which
such services may be used.
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Section 1.16

GAAP. The term "GAAF" shall mean and refer to United States generally accepted

Section 1.17

accounting principles applied on a consistent basis and as in effect from time to time.

General Easements The term or phrase "General Easements” shall mean the Declarant's

Section 1.18

Section 1.19

Communication Services and Utility Easements created for the exclusive use of the Grantor
(as that tarm is defined in the Common Services Easements and Restrictions) pursuzant to the
Declarations

in Gross Easement. The term or phrase "In Gross Easement” shall mean the In Gross
Easement created for the exclusive use of the Grantor (as that term is defined in the Common
Services Easements and Restrictions) pursuant to Section 2.01 of the Common Services
Easemenis and Restrictions.

In Gross Easement Area. The term or phrase *In Gross Easement Area” shall mean and

Section 1.20

refer to that certain area of real estate the legal description of which is attached hereto as
Exhibit B.

internet Bandwidth Access Services. The term or phrase "internet Bandwidth Access

Section 1.21

Section 1,22

Section 1.23

Section 1.24

Section 1.25

Section 1.26

Services" shall mean and refer fo any service that enables users to access content,
information, electronic mail or other services offered over the internet, and may also include
access to praprietary content, information and other services as part of a package of services
offered to users and any Facilities related to such service: provided, however, that the term or
phrase "Internet Bandwidth Access Services” shall not include E-commerce Transaction
Services, Telephone Services {local) or Telephone Services (long distance).

Mandatory Common Service Provider. The term or phrase "Mandatory Common Service
Provider" shall mean and refer to a Common Service Provider that provides one (1) or more
of the Mandatory Common Services. The Mandatory Common Service Providers shall be
listed on Exhibit C attached hergto.

Mandatory Common Setvices The term or phrase "Mandatory Common Services” shatt
mean and refer to the Common Services set forth on Exhibit C attached hereto.

Non-Affiliate. The term or phrase "Non-Affiliate” shall mean and refer to any Person who
daes not qualify as an Affillate.

Owner. The term "Owner” shall mean the individual lot owners, or their lessee, tenants or
any other successors in interest, of those lots set forth in the Plats.

Owner Access Area The term or phrase "Owner Access Area” shall mean and refer to the
area reasonably necessary for Common Service Providers to establish Common Services o
an Owner's individual residential structure situated upon the Owner Improvement Area, which
area shall commence at the Platted Easement Area and proceed as directly as reasonably
practicable to the individuai residential structure and upon and within the siructure as
contemplated by the Owner's contract with the builder.

Owner Improvement Area. The term or phrase "Owner Improvement Area” shall mean and
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refer to that area within the In Gross Easement Area which is not common area, duly deeded
and titled to the Owner, or his ar her successor in interest, upon which the Owner shall be
entitled to construct or otherwise erect such temporary or permanent barriers ar other
temporary or permanent obstructions or structures as the Owner shail desire, so iong as such
barriers or other sbstructions or structures are in conformity with the Declarations; and,
further, so long as such barriers or obstructions or structures shall not be situated upon or
within the Service Easement Area.
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Section 1.27

Party. The terrn "Party” or “Parties” shall mean and refer to the Persons referenced in the

Section 1.28

Section 1,29

Section 1.30

Section 1.31

Section 1.32

intraductory paragraph of any agreement which incorporates this Appendix A, as well as any
other Person made a Party to any such agreement either at the time of execution thereof or
subsequent thereto.

Person The term "Person” shail mean and refer to any individual, corporation, company,
business trust, assoclation, partnership, limited liability company, joint venture, govemmental
authority, or any other individual or entity, including subsidiaries, Affiliates, and controlied
entities.

Plats The term “Plats” shall mean and refer collectively to all of the Plats that subdivide the
Development as amended from time to tima,

Plat Utility Easement. The term or phrase *Plat Utility Easement” shall mean the exclusive
Communication Services and Utility Services Easements created pursuant to the Declarations
and designated on the Plat as Utility Easement (LJ.E ).

Platted Easement Area. The term or phrase "Platted Easement Area” shall mean and refer
to all of the drainage, utility and sanitary sewer easement area designated as D.U. & S S E.
on the Plats, logether with the streets designated on the Plats.

Premium Advanced Telecommunication Capabillty. The term or phrase “Premium

Section 1,23

Advanced Telecommunication Capability” or "PATC" shall mean and refer to Advanced
Telecommunication Capability within the Development, except that the carrying capability
exceeds 600 Kbps in both directions simultaneously.

Reserved Rlghts. The term or phrase "Reserved Rights” shall mean and refer to the rights

Section 1.34

Section 1.35

set forth in Sectign 2.05 and Section 2.66 of the Common Services Fasements and
Restrictions.

Security Monltoring Services. The term or phrase “Security Monitoring Services" shall
mean and refer to the provision of syslems, hardware's, devices and wiring within the
residences, commercial structures (if any) and the Development which enable the monitaring
for security purposes of such residences, commercial structures (if any) and Development:
provided, however, that the term or phrase "Security Monitoring Services” expressly
contemplates that a Commeon Service Provider may enter into a third party contract (e.g., a
monitoring contract) with a security monitoring company.

Service Easement. The term or phrase "Service Easement” shall mean the Service

Section 1.36

{a)

{b)
{c)
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Easement created for the exclusive use of the Grantor (as that term is defined in the Common
Services Easements and Restrictions) pursuant to Section 2.02 of the Common Services
Easements and Restrictions.

Service Easement Araa The term or phrase "Service Easement Area” shall mean and refer
to each and all of the following areas, individually and collectively, as the context requires or
as is permitted by law, fo wit;

All of the Platted Easement Area.
All of the Owner Access Araa.

Those portions of the common areas identified on the Plats to the exient reasonably
necessary for the establishment of Common Services and Facilities to serve the Owners.
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Section 1,37

Technology Services Group The term or phrase "Technology Services Group” or "TSG"

Section 1.38

shall mean and refer to First Mile Services, LLC, an Indiana limited liability company, E.Com
Technologies, LLC, an Indiana limited liability company, First Mile Entertainment, LLC, an
Indiana limited liability company, and GoTown net, LLC, an Indiana limited liability company,
collectively or singularly as the case may require, and their respective successors and assigns
or any ather Person so designated by the Access Entity.

Telephone Services (local). The term or phrase "Telephone Services {local)" shall mean
and refer to service within a telephone exchange, or within a connected system of telephone
exchanges within the same exchange area operated to furnish to subscribers
intercommunicaling service of the character ordinarily fumished by a single exchange, and
which is covered by the exchange service charge, or comparable service provided through a
systemn of switches, transmission equipment or any other Facilities (or any combination
thereof) by which & user can originate and terminate a telecommunications service,

Telephone Services (long distance). The term or phrase "Telephone Services (long

Section 1.39

Section 1.40

Section 1.41

distance)" shall mean and refer (o telephone service between stations in different exchange
areas for which there is made a separate charge not included in contracts with users for
exchange service and any Facilities related to such services,

User. The term “User” shall mean and refer to any tenant or commercial user that receives
Teiephone Service {local), Cable Television Sarvice and Intemnest Bandwidth Services fram the
Technolagy Services Group. A "User” shall be determined on a per unit or commercial space
basis; and, specifically, not based on a per subscriber or per invoice basis. Finally, to qualify
as a “User” the tenant or commercial user must qualify as such for not less than six (6)
complete months during the year in which the closing on the home or commercial space
initially occurred, and not less than ten (10) complete months for any subsequent year. {n no
event shall any home or commercial space have more than one (1} User per calendar year.

Utility Services. The term or phrase "Utility Services” shall mean and refer to any sewer,

———

water, gas, electric, any other utility or common functional services provided to the residences
and commercial structures (if any) within the Development together with any Facilities related
to such services; provided, however, that the term or phrase "Utility Services" shall not mean
of refer to or include any "Communication Services "

ARTICLE il - MISCELLANEQUS AND CONSTRUCTION

Section 2.01

Section 2.02

Complete Agreement. Any agreement which incorporates this Appendix A, together with the
schedules, appendices and exhibits thereto, and all other agreements, certificates,
documents, schedules, appendices, exhibits and other writings executed at or in connection
with the signing of such agreement (collectively, the “Definitive Documents"), constitute the
complete and exclusive statement of agreement among the Parties with respect to the
covered subject matter. The Definitive Documents replace and supercede all prior
agreements by and among the Parties The Definitive Documents supercede all prior written
and oral statements and no other representation, statement, condition or warranty not
contained in the Definitive Documents will be binding upon the Parties, or have any force or
effect whatsoever Any prior agreements, promises, negotiations, or representations
conceming the subject matter of the Definitive Documents which are not expressly set forth
herein or therein are of no force or effect.

Amendment oy Alteration. The agreement which incorporates this Appendix A may be
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altered or arended in whole or in part, at any time. Amendments or alterations must take the
form of a written instrument setting forth the amendments or alterations, which written
instrurnent must be signed by all Parties thereto.
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Section 2,03

——— et

Saction 2.04

Section 2.05

Section 2.06

Severabiiity. If any covenant, agreement, term or provision of any agreement which
incorporates this Appendix A is held to be illegal, invalid, unreasonable, or unenforceable
under the present or future laws effective during the term thereof, such covenant, agreement,
term or provision shall be fully severable. The agreement shall be construed and enforced as
if such illegal, invalid, unreasonable, or unenforceable covenant, agreement, term or provision
had never comprised a part thereof and, the remainder shall ramain in full force and effect
and shall not be affected by such egal, invalid, unreasonable, or enforceable covenant,
agreement, term or provision or by its severance there from. Furthermore, in lieu of the
ilegal, invalid, unreasonable, or unenforceable covenant, agreement, term or provision, there
shall be added automatically a provision as similar in terms to such illegal, invalid,
unreasonable, or unenforceable covenant, agreement, term or provision as may be possible
and be legal, valid, reasonable, and enforceable.

Waiver. No dalay or fajlure by any Party in exercising any rights under any agreement which
incorporates this Appendix A, and no partial or simple exercise of such rights, shall constitute
a waiver of that or any other right

Governing Law. (i) Except as provided in Section 2.05(ii) below, any agreement which
incorporates this Appendix A, including, without limitation, any controversy or claim arising out
of or relating to the agreement which incorporates this Appendix A, or its breach, the
canstruciion of its terms, or the interpretation of the rights and duties of the Parties, shall be
construed and governed exclusively according to the internal laws of the State of Indiana,
without regard to that jurisdiction's jaw regarding conflicts of law. Except as provided in
Section 2.05(ii) below, any agreement wiich incorporates this Appendix A shall be subject io
the exclusive jurisdiction of Indiana state courts and of the federal courts with jurisdiction over
Hamilton County, State of Indiana, regardless of the residence or situs of the Parties, to which
jurisdiction of the court the Parties expressiy submit, and waive objection thereto, Except as
provided in Section 2.05(ii) below, any agreement which incorporates this Appendix A shall be
subject to, and litigated in, the exclusive and preferred venue of Indiana state courts located in
Hamilton County, State of Indiana or of the feders! courts with jurisdiction over Hamilton
Counly, State of Indiana. (i) To the extent any state or federal law or regulation prohibits or
restricts the provisions set forth in Section 2.05(i) above; then, the State of Indiana will be
automatically replaced with the state wherein any real estate which is subject to any
agreement which incorporates this Appandix A is situated, and Hamilton County will be
automatically replaced with the county wherein any real estate which is subject to any
agreement which incorporates this Appendix A is situated

Headings: Interpratation. All headings are inserted only for convenlence and ease of
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reference and are not to be considered in the construetion or interpretation of any provision
hereof The singular shall include the plural, and the masculine gender shall include the
ferninine and neuter, and vice versa, as the context requires. The term "including” shall mean
“including, without limitation” or its equivalent whenever used herein and shall not limit the
generality of any description preceding such term. The Introductary paragraph and recitals set
forth at the commencement of any agreement which incorporates this Appendix A shail form a
part thereof. Reference to any Person includes such Person's successors and assigns but, if
applicable, only if such successors and assigns are permitted by the agreement which
incorporates this Appendix A Reference to any agreement, document or instrument means
such agreement, document o instrument, as amended, supplemented or modified and in
effect from time to time in accordance with the ferms thereof. Reference in any agreement
which incorporates this Appendix A to any article, section, appendix, schedule or exhibit
means such article or section thereof or appendix or schedule or exhibit thereto. The term
"or' is not exclusive. Terms such as “hereunder," "hereof,” "hereto” and words of similar
import shall be deemed references to the agreement which incorporates this Appendix A,
together with all incorporated reference in such agreement and this Appendix A as a whole,
and not to any particular, article, section, paragraph or other provision of any specific
document.
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Saction 2.07

Section 2.08

e 8 Wb

Section 2.09

Section 2.10

Section 2.11

Section 2.12

Section 2.13

Muitiple Counterparts. Any agreement which incorparates this Appendix A may be
executed in several counterparts, each of which shall be deemed an original but ali of which

shall constitute one and the same Instrument. In making proof with respect thereto, it shall be
necassary to produce only one copy thereof signed by the Party to be charged.

Additional Documents and Acts. The Parties each agree to execute and deliver such
additional documents and instruments and to perform such additional acts as may be
necessary or appropriate to effectuate, carry out, and perform all of the terms, provisions, and
conditions of any agreement which incorporates this Appendix A

Further Assurances. At any ime, and from time to time, each Party shall exscute such
additional instrumenits and take such additional actions as may be reasonably requested by
the other Party to confirm or otherwise camy out the intent and purpose of any agreement
which incorporates this Appendix A.

Enforceabliity Certificate. Each of the Parties to any agreement which incorparates this
Appendix A shall, without charge, at any time and from time to time, within seven (7} days
following a written request by the other party, deliver a written instrument to the requesting
party or to any other Person specified by such requesting party, duly executed, certifying: ()
that the agreement which incorporates this Appendix A is unmadified, or that the agreement
has been modified and setting forth the specific modification; (ii) that the Term of the
agreement is continuing, or the exact date [day, month and year] that the Term expired; and,
(ifi) any other matters relating to compliance with the agreement.

Drafter of the Agreement For purposes of construing any agreement which incorporatas
this Appendix A, the Parties agree that each {and, as applicable, its counsel) has reviewed
and revised the agreement, and that the normal rule of construction to the effect that any
ambiguities are to be resolved against the drafting party shall not be employed in the
interpretation of the agreement which incorporates this Appendix A, or of this Appendix A, or
any amendments, schedules or exhibits thereto or hereto.

Sucecessors. Any agreement which incorporates this Appendix A shall be binding upon and
inure to the benefit of, and be enforceable by, the Parties and thelr respective successors and
assigns.

Time Time shall be of the essence with regard to any agreement which incorporates this

Section 2.14

Section 2.15

Appendix A

Time Perlods. All referances to "days" shall mean and refer to calendar days. In the event
the date for performance of any obligation under any agreement which incorporates this
Appendix A shall fall on a Saturday, Sunday or day when the Hamiilton County Clrcuit Court,
State of Indiana, Is closed, then that obligation shall be performed on the next following
regular business day.

Obligation of Good Faith. The Parties shali, in the performance of all obligations under any

agreement which incorporates this Appendix A, be obligated to act in good faith with one
another in the performance thereof and hareunder.

Not a Partnership. Nething herein contained shall be construed to create a partnership or

Al exhibits, appendices and schedules referred fo

herein are intended to be, and are hereby, made specifically a part hereof and incorporated

Section 2.16
joint venture as between the Parties.
Section 2.17  Exhibits, Appendices and Schedules.
hereln.
JAL-022502
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EXHIBIT A

Legal Description of Development

Part of the southeast quarter and the southeast quarter of the northeast quarter of Section 24, Township
15 North, Range 4 East, and the west half of the northwest quarter of Section 19, Township 15 North,
Range 5 East, of the Second Principal Meridian, Wairen Township, Marion County, Indiana, described
as follows:

Considering the east line of the northeast quarter of said Section 24 as bearing North 00 degrees 03
minutes 47 seconds West with all bearings contained herein being relative thereto,

BEGINNING at the east quarter corner of said Section 24; thence South 01 degree 10 minutes 22
seconds East (South 00 degrees 19 minutes 56 seconds West by deed) along the east line of the southeast
quarter of said Section 24 a distance of 665.79 feet to a 5/8 inch rebar with cap stamped “BANNING
ENG LS829800001” set (herein referred to as “rebar set™) at the southeast corner of the land of Goins as
described in Instrument No. 1993-29344 in the Office of the Recorder of said county; thence South 89
degrees 16 minutes 27 seconds West along the south line of said land 226.25 feet (South 89 degrees 51
minutes 19 seconds West 215.55 feet by deed) to a rebar set on the northeasterly right of way line of
Interstate 74 with the following six (6) courses being along said right of way line; 1) thence North 56
degrees 24 minutes 57 seconds West 92.90 feet (North 56 degrees 01 minutes 25 seconds West 91.18
feet by deed) to a rebar set; 2) thence North 67 degrees 08 minutes 21 seconds West 102.41 feet (North
66 degrees 48 minutes 41 seconds West 101.49 feet by deed) to a rebar set at the beginning of a non-
tangent curve to the lefi having a radius of 5835.00 feet, a central angle of 07 degrees 08 minutes 20
seconds, and a radial line passing through said point which bears North 27 degrees 57 minutes 52
seconds East: 3) thence northwesterly along the arc of said curve 727.03 feet to a rebar set at the
southeast corner of the land of the State of Indiana as described in Instrument No. 1999-116264 in said
county records; 4) thence North 62 degrees 18 minutes 53 seconds West along the northeasterly line
thereof 101.17 feet (North 61 degrees 34 minutes 55 seconds West 101.33 feet by deed) to arebar set; 5)
thence North 67 degrees 16 minutes 16 seconds West along said northeasterly line 235.28 feet (North 67
degrees 16 minutes 09 seconds West by deed) to a rebar set at the beginning of a non-tangent curve to
the left having a radius of 5864.51 feet (5864.10 feet by deed), a central angle of 04 degrees 18 minutes
03 seconds, and a radial line passing through said point which bears North 17 degrees 32 minutes 42
seconds East; 6) thence northwesterly along said northeasterly line and the arc of said curve 440.22 feet
(446.54 feet by deed) to the south line of the southwest quarter of the northeast quarter of said Section
24; thence North 89 degrees 16 minutes 27 seconds East (North 89 degrees 51 minutes 19 seconds East
and North 89 degrees 16 minutes 34 seconds East by deed) along said south line 446.32 feet to a rebar
set at the southwest corner of the southeast quarter of said northeast quarter; thence North 00 degrees 05
minutes 50 seconds West along the west line thereof 1337.03 feet (North 00 degrees 18 minutes 19
seconds East 1332.69 feet by deed) to a 5/8 inch rebar with cap found at the northwest comer of said
quarter quarter; thence North 89 degrees 30 minutes 07 seconds East along the north line thereof 1331.56
feet (North 89 degrees 53 minutes 46 seconds East 1331.70 feet by deed) to a 5/8 inch rebar found at the
northeast corner of said quarter quarter; thence North 00 degrees 03 minutes 47 seconds West (North 00
degrees 19 minutes 56 seconds East by deed) along the east line of northeast quarter of the northeast
quarter of said Section 24 a distance 0of 427.12 feet to a MAG nail found at the cusp of a non-tangent
curve 1o the left having a radius of 250.00 feet, a central angle of 38 degrees 24 minutes 21 seconds, and

JAL-022502 8 Appendix A



aradial line passing through said point which bears South 89 degrees 56 minutes 13 seconds West, said
point being on the center line of Franklin Road with the following four (4) courses being along said
center line; 1) thence southerly and southeasterly along the arc of said curve 167.58 feet to a MAG nail
found; 2) thence South 38 degrees 28 minutes 08 seconds East 136.96 feet to a MAG nail found; 3)
thence South 41 degrees 38 minutes 39 seconds East 772.40 feet to a MAG nail found; 4) thence South
48 degrees 16 minutes 21 seconds East 567.17 feet to a road spike found on the east line of the west half
of the northwest quarter said Section 19; thence South 00 degrees 01 minutes 01 seconds East (South 00
degrees 22 minutes 25 seconds West by deed) along said east line 367.82 feet to a 5/8 inch rebar with
cap found at the southeast comer of said west half; thence South 89 degrees 58 minutes 01 seconds West
along the south line of said west half 1074.38 feet (North 89 degrees 40 minutes 11 seconds West
1074.46 feet to a stone found at the southwest corner of said Section 19; thence South 00 degrees 03
minutes 47 seconds East 173.25 feet to the POINT OF BEGINNING, containing 76.784 acres, more or
less, inclusive of the apparent 25° 1/2 right of way of Franklin Road (75.872 acres, more or less,
excluding said right of way).

LESS (EXCLUDING) THE FOLLOWING:

Part of the southeast quarter of the northeast quarter of Section 24, Township 15 North, Range 4 East,
and the west half of the northwest quarter of Section 19, Township 15 North, Range 5 East, of the
Second Principal Meridian, Warren Township, Marion County, Indiana, described as follows:

Considering the east line of the northeast quarter of said Section 24 as bearing North 00 degrees 03
minutes 47 seconds West with all bearings contained herein being relative thereto.

Commencing at the east quarter corner of said Section 24; thence South 89 degree 16 minutes 27
seconds West along the south line of the southeast quarter of the north east quarter of said Section 24 a
distance of 1330.81 feet to the southwest coimer of said quarter quarter section; thence North 00 degrees
05 minutes 50 seconds West along the west line thereof 650,00 feet to the POINT OF BEGINNING;
thence continue North 00 degrees 05 minutes 50 seconds West along said west line 687.03 feet to the
northwest corner of said quarter quarter section; thence North 89 degrees 30 minutes 07 seconds East
along the north line thereof 1331.56 feet to the northeast comner of said quarter quarter; thence North 00
degrees (13 minutes 47 seconds West along the east line of northeast quarter of the northeast quarter of
said Section 24 a distance of 427.12 feet to the cusp of a non-tangent curve to the left having a radius of
250.00 feet, a central angle of 38 degrees 24 minutes 21 seconds, and a radial line passing through said
point which bears South 89 degrees 56 minutes 13 seconds West, said point being on the center line of
Franklin Road with the following three (3) courses being along said center line; 1) thence southerly and
southeasterly along the arc of said curve of 167.58 feet; 2) thence South 38 degrees 28 minutes 08
seconds East 136.96 feet; 3) thence South 41 degrees 38 minutes 39 seconds East 772 .40 feet; thence
South 89 degrees 29 minutes 02 seconds West 430.97 feet; thence North 75 degrees 17 minutes 16
seconds West 318.89 feet; thence North 00 degrees 29 minutes 53 seconds West 44,69 feet; thence South
89 degrees 30 minutes 07 seconds West parallel with the north line of said southeast quarter quarter
section 580.00 feet; thence South 00 degrees 29 minutes 53 seconds East 344.33 feet; thence South 89
degrees 16 minutes 27 seconds West 15.72 feet; South 00 degrees 43 minutes 33 seconds East 120.00
feet; thence South 89 degrees 16 minutes 27 seconds West 360.00 feet; thence North 00 degrees 43
minutes 33 seconds West 20.00 feet; thence South 89 degrees 54 minutes 10 seconds West 171.33 feet;
thence North 00 degrees 05 minutes 50 seconds West parallel with the west line of said quarter quarter
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section 36.90 feet to the beginning ofa tangent curve to the right having a radius of 325.00 degrees and a
central angle of 01 degrees 44 minutes 21 seconds; thence northerly along the arc of said curve 9.87 feet;
thence South 89 degrees 54 minutes 10 seconds West 120.15 feet to the POINT OF BEGINNING,
containing 21.204 acres, more or less.

JAL-022502 i0 Appendix A
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EXHIBIT B

Legal Description of In Gross Easement Arpa

Part of the southeast quarter and the southeast quarter of the northeast quarter of Section 24, Township
15 North, Range 4 East, and the west half of the northwest quarter of Section 19, Township 15 North,
Range 5 East, of the Second Principal Meridian, Warren Township, Marion County, Indiana, described
as follows:

Considering the east line of the northeast quarter of said Section 24 as bearing North 00 degrees 03
minutes 47 seconds West with all bearings contained herein being relative thereto.

BEGINNING at the east quarter comer of said Section 24; thence South 01 degree 10 minutes 22
seconds East {South 00 degrees 19 minutes 56 seconds West by deed) along the east line of the southeast
quarter of said Section 24 a distance of 665,79 feet to a 5/8 inch rebar with cap stamped “BANNING
ENG 1829800001 set (herein referred to as “rebar set”) at the southeast corner of the land of Goins as
described in Instrument No. 1993-29344 in the Office of the Recorder of said county; thence South 89
degrees 16 minutes 27 seconds West along the south line of said land 226.25 feet (South 89 degrees 51
minutes 19 seconds West 215.55 feet by deed) to a rebar set on the northeasterly right of way line of
Interstate 74 with the following six (6) courses being along said right of way line; 1) thence North 56
degrees 24 minutes 57 seconds West 92.90 feet (North 56 degrees 01 minutes 25 seconds West 91.18
feet by deed) to a rebar set; 2) thence North 67 degrees 08 minutes 21 seconds West 102.4] feet (North
66 degrees 48 minutes 4] seconds West 101 49 feet by deed) to a rebar set at the beginning of a non-

seconds East; 3) thence northwesterly along the arc of said curve 727.03 feet to a rebar set at the
southeast corner of the land of the State of Indiana as described in Instrument No. 1999-116264 in said
county records; 4) thence North 62 degrees 18 minutes 53 seconds West along the northeasterly line
thereof 101.17 feet (North 61 degrees 34 minutes 55 seconds West 101 .33 feet by deed) to a rebar set; 5)
thence North 67 degrees 16 minutes 16 seconds West along said northeasterly line 235.28 feet (North 67
degrees 16 minutes 09 seconds West by deed) to a rebar set at the beginning of a nen-tangent curve to
the left having a radius of 5864.51 feet (5864.10 feet by deed), a central angle of 04 degrees 18 minutes
03 seconds, and a radial line passing through said point which bears North 17 degrees 32 minutes 42
seconds East; 6) thence northwesterly along said northeasterly line and the arc of said curve 440.22 feet
(446,54 feet by deed) to the south line of the southwest quarter of the northeast quarter of said Section

qQuarter quarter; thence North 89 degrees 30 minutes 07 seconds East along the north line thereof 1331.56
feet (North 89 degrees 53 minutes 46 seconds East 1331.70 feet by deed) to a 5/8 inch rebar found at the
northeast corner of said quarter quarter; thence North 00 degrees 03 minutes 47 seconds West (North 00
degrees 19 minutes 56 seconds East by deed) along the east line of northeast quarter of the northeast
guarter of said Section 24 a distance of 427.12 feet to a MAG nail found at the cusp of a non-tangent
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LESS (EXCLUDING) THE FOLLOWING:

Part of the southeast quarter of the northeast quarter of Section 24, Township 15 North, Range 4 East,
and the west haif of the northwest quarter of Section 19, Township 15 North, Range 5 East, of the
Second Principal Meridian, Warren Township, Marion County, Indiana, described as follows:

Considering the east line of the northeast quarter of said Section 24 ag bearing North 00 degrees 03
minutes 47 seconds West with all bearings contained herein being relative thereto.

degrees 16 minutes 27 seconds West 15.72 feet; South 00 degrees 43 minutes 33 seconds East 120.00
feet; thence South 89 degrees 16 minutes 27 seconds West 360.00 feet; thence North 00 degrees 43
minutes 33 seconds West 20.00 feet; thence South 89 degrees 54 minutes 10 seconds West 171.33 feet;
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thence North 00 degrees 05 minutes 50 seconds West parallel with the west line of said quarter quarter
section 36.90 feet to the beginning of a tangent curve to the right having aradius of 325.00 degrees and a
central angle of 01 degrees 44 minutes 21 seconds; thence northerly along the arc of said curve 9.87 feet;

thence South 89 degrees 54 minutes 10 seconds West 120.15 feet to the POINT OF BEGINNING,
containing 21.204 acres, more or less.
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Mandatory
Common Services

1. Sewer
Water

Electric

L~

Gas

5. Telephone Service (local)

JAL-022502

EXHIBIT C

Mandatory Common Service Providers

14

Providar
Name and Address

Indianapolis Water Company
Indiarapolis Water Company
IPL

Vectren

Ameritech

Appendix A






5CKS
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FIRST AMENDMENT TO THE AMENDED AND RESTATED
DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
FOR BROOKFIELD PLACE

H

This FIRST AMENDMENT TO THE AMENDED AND RESTATED
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
BROOKFIELD PLACE (“Amendment”) is made this gﬁ*ﬁ" day of December 2002 by
BROOKFIEI]D DEVELOPMENT, INC., an Indiana corporation (“Developer”).

Recitals:

1

A. Developer executed and recorded that certain Amended and Restated
Declaration of Covenants, Conditions and Restrictions dated May 17, 2002, and recorded
on May 23, 2002 in the Office of the Recorder of Marion County, Indiana as Instrument

No, 2002-0097887 (*Declaration™).

B. Developer has incorporated a storm water management practice system
into the Development and as a result is required to incorporate certain procedures into the

Declaration.

Terms:

NOW, THEREFORE, Developer is hereby entering to this Amendment as
foliows:

1. A new Section 19 shall be added to the Declaration and shall read as
follows:

Paragraph 19 Storm Water Quality Management Practices.

[T¥)

§§’ »:Ei The Development has been designed to include a storm water
o e quality best management practice (“BMP") that must be maintained by the
bed 13;‘: Developer and Owners. The BMP is currently maintained by the
. :- i Developer; however, upon the activation of the Association the Operations
o e Maintenance Manual for the BMP shall become the responsibility of the
v ES Association subject to all fees and other City of Indianapolis requirements.
o The BMP shall be managed in accordance with the Water Quality
Lo s Facilities Operation, Maintenance, and Management Manual attached
R hereto as Exhibit “A”.

D2/10/03 10c0AK RANDA HARTIN WARIDN CTY RECORDER
Inst & 20030030249

e
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IN WITNESS WHEREOF, Developer has exccuted this Amendment as of the
date and year first written above.

BROOKFIELD DEVELOPMENT, INC,,
an Indiana corporation

By

STATE OF INDIANA }
)} 88:
COUNTY OF MARION )

Before me, a Notary Publi in and for said County and State, personally appeared

Cnefas ag of Brookfield Development, Inc., an Indiana
corporation, who achmwledged the execution of the foregoing First Amendment to the
Amended and Restated Declaration of Covenants, Conditions and Restrictions, acting for
and behalf of the corporation.

Witness my hand and Notarial Seal this __// yday of December 2002,

/)MP%W

" Notary Public

CARoL (. 5?«4;( 7=
(Printed Name)

My Commission Expires: Qgﬁm,,l_._i SWARTZ
A

County of Residence: %mmmu

This instrument prepared by: Stephen A. Backer, Esq., BACKER & BACKER, P.C,,
8710 North Meridian Street, Indianapolis, Indiana 46260

JAAPPS\wpR\Docs\ictiveclien\STAFFORD\Brookfield PlaceWFirst Amendment of Amended and Restated Declaration doc



Exhibit “A”

Water Quality Facilities Operation,
Maintenance, and Management
Manual

Prepared for:

Stafford Development
320 North Meridian Street, Suite 700
Indianapolis, Indiana 46204
(317) 264-9400

May 20, 2002
Revised: June 18, 2002
Revised: August 21, 2002

Brook{leld Place Section 2



'Brookdield Place Section 2

O & M Manunal
Pagel

I. Site Location & Description

A.

This project is located at 2430 South Franklin Road. The parcel contains approximately
18.9 acres more or less and is located approximately 1/4 mile South of East Raymond
Street along South Franklin Road. The parcel consists of an abandoned farm field
surrounded by proposed and future subdivisions and bordered by Interstate 74 on its
South side. The proposal for this project is to construct 71 single-family residential lots,
which will outlet into a water quality Wet Extended Detention Pond in conformance with
the City of Indianapolis Drainage Ordinance to accommodate the storm run-off for the
new development.

Ii. Definitions

A,

B.

BMP - Best management practices can refer to structural measures (wetlands, ponds,
sand filters, etc.) or non-structural measures (restrictive zoning, reduced impervicus
areas, etc.). BMPs are designed for the benefit of water quality and quantity.

BMP owner — The owner of the BMP, typically the propesty owner. The BMFP owner
may also be the leasee of property in the case of long term leases of commercial or
industrial zoned properties. The leasee is considered the BMP owner only if the lease
specifically states that construction “by the leasee must meet applicable local codes and
regulations.”

Impervious area — Areas where the land surface has been altered to decrease the amount
of rainwater infiltration. Impervious surfaces include paved roads, concrete driveways
and rooftops.

Tl Attachments and Procedures

A

B.

am ®W 9o

The City should be notified of any change in Ownership for the property in which the
BMP is located,
The City shall make annual inspections of the BMP and reserve the right to enter the
property for said inspections. The owner shall be responsible for performing maintenance
and the associated costs for said maintenance specified by the City as aresult of these
inspections,
Rednced scale plans are attached and shall be made a part of this manual.
An inspection checklist is aftached and shall be made a part of this manual. The owner
shall use this checklist when making inspections.
The owner of the BMP shall perform maintenance as recommended in the Operation and
Maintenance section of this manual.
It is suggested that the owner of the BMP maintain records of the inspections performed.
City Inspection Fees

1. $450 paid the first year in one lump sum for the first 3 years of inspections for

the BMP.
2. $150 annual fee after 3 years.
3, $150 per hour for inspections required due to maintenance issues.

IV. Wet Extended Detention Basin Operation and Maintenance

A.

Debris Cleanout
1. Inspect monthly and after major storm events for the following:
a. Trash - ensure trash and debuis is cleaned within the contributing drainage
area of the BMP.
b. Animal burrows or nests — prevent animals and/or waterfow] from
inhibiting the BMP from functioning properly.



Decatur Township Trustees
© & M Manual
Page2

B. Vegetation
1. Inspect monthly and afier major storm events for the following:

a. Vegetation — ensure vegetation remains established and is mowed or
trimmed at or before a maximum height of 6” is reached.

b. Erosion— ensure erosion on vegetated banks is prevented, if erosion
ocours, provide treatment with an erosion blanket, riprap or other equal
approved measure,

C. Principal Spiliway
1. Inspect bi-annually and afier major storm events for the following:

a. Low flow pipe outlet (6” pvc) — ensure pipe is free of debris, sediment, un-
damaged, and flowing freely.

b. Trash rack — ensure openings between steel bars are clear of debris, un-
damaged, and flowing freely.

c. Erosion ~ ensire erogion is minimized around outlet structure, if erosion
occurs, provide treatment such as riprap.

D. Sediment Forebay
1. Inspect bi-annually and after major storm events for the following:

2. Undesirable vegetative growth — prohibit vegetative growth such as
cattails within the forebay area.

b. Floatable debris — remove trash and other floatable objects within the
forebay.

¢. Visible pollution — check for signs of excessive build-ups of oils, grease,
and, etc., contact a licensed removal company for suggestions and/or
removal, '

d. Sedimentation build-up — remove sedimentation build-up when the
forebay marker indicates sediment build-up is 50% full. Refer to the
forebay marker detail within this manual.

V. Temporary Sediment Basin Operation and Maintenance
A. Debris Cleanout
1. Inspect monthly and after major storm events for the following:

a ‘Trash - ensure trash and debris is cleaned within the contributing drainage
area.

b. Animal burrows or nests — prevent animals and/or waterfowl from
inhibiting the Sediment Basin from functioning properly.

B, Vegetation
1. Inspect monthly and after major storm events for the following:

a. Vegetation — ensure vegetation remains establiched and is mowed or
trimmed at or before a maximum height of 6” is reached.

b. Brosion — ensure erosion on vegetated banks is prevented, if erosion
ocours, provide treatment with an erosion blanket, riprap or other equal
approved measure.

. Principal Spillway
1. Inspect bi-annually and after major storm events for the following:

a. Frosion — ensure erosion is minimized around outlet structure, if erosion

oceurs, provide treatment such as additional riprap.



Decatur Township Trustees
O & M Manual
Page 3
D. Sediment Trap
1. Inspect bi-annually and after major storm events for the following:
a. Undesirable vegetative growth ~ prohibit vegetative growth such as cattails
within the Sediment Basin area.
b. Floatable debris - remove trash and other floatable objects within the
Sediment Basin.
¢. Visible pollution - check for signs of excessive build-ups of oils, grease, and,
etc., contact a licensed removal company for suggestions and/or removal.
d. Sedimentation build-up - remove sedimentation build-up when the
sediment build-up is at a level reaching 50% of the Sediment Traps capacity.

V1. Grass Filter Strip

A. Debris Cleanout
1. Inspect monthly and after major storm events for the following:
a  Trash - ensure trash and debris is cleaned within the contributing drainage
area of the BMP.
B. Vegetation
1. Inspect monthly and after major storm events for the following:
a. Vegetation ~ ensure vegetation remains established and is mowed or
trimmed at or before a maximum height of 6” is reached.
b. Erosion - ensure ¢rosion on vegetated banks is prevented, if erosion occurs,
provide treatment with an erosion blanket, riprap or other equal approved
measure.
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Figure 702.03-5 Private Operation, Maintenance & Management — Stormwater Ponds

e —m T

Stormwater Pond Operation, Maintenance, and Management
Inspection Checklist for BMP Owners

Project: Owner Change since lastinspection? ¥ N

Owmer Name, Address, Phune.‘

Number

l.ocation:

SHe Status:

1. Vegetalion

2. Erosion on embankment

3. Animal bumows

4. Cracking, bulging or sfiding of dam

A, Location:

B. Describa

5, Dralns clear and functioning

6. Leaks of seaps on embankment

A. Location

B. Describe

7. Slope prolection fallure

8. Emergency spillway clear of obstructions

9, Other (describe)

City of Indianapolis Page 7-13
Stormwater Specifications Manual DPW Board Approved, July 25, 2001



Riser and Principal spiliway {Inspect annually)

Circle Type:  Reinforced concrete,
corugated pipe, masonry

1. Low fiow orifice blocked

2. Trash rack

A. debris removal nosded

B. conosion noted

3. Excessive sediment bufldup in riser

4. Concrete/Masonry condition

A. cracks of displacement

B. spaliing

5. Meta! pipe condition

6. Control Valve operational

7. Pond drain valve operational

8. Outfall channels functioning

9. Other {describe)

Permanent Pool (Inspect monthly)

1. Undesirable vegelative growth

2. Floalable debris removal needed

3. Visible polhstion

4. Shorelina problem

5, Other (describe)}

City of Indianapolis
Stormwaler Specifications Manual

Page 7-14
DPW Board Approved, July 25, 2001




Sediment Forebays

1. Sedimentation noted

2 Sedimant cleanout needed (over 50% lull)

Other (Inspect monthty)

1, Erosipn at oulfalis into pond

2_Headwalls and endwalls

3. Encroachment into pond or easement area

4. Complaints from residents

5. Public hazards (describe)

Additional Comments

Actions to be taken:

"

Timeframe:

City of Indianapolis
Stormwater Specifications Manual

DPW Board Approved, July 25, 2001



Biofilter and Buffer Operation, Maintenance,
and Management Inspection Checklist for BMP Owners

Site Name: Owner changed since last inspection? ¥ N

Owner nama, address and phone number,

Location:

Dale;

Vegetation (Inspect monthly)

1. Plant composition according to approved plan

2. Vagetation is healthy

3. Grass helght not more than 6 inches

4. No evidence of erosion

Level spreader (Inspect monthly)

1. Vegetation is heaithy

2. Lip of spreader showing no signs of erosion

3, Sediment noled in spreader?

Additional Comments and Actions 1o be Taken: Timeframe:

City of Indianapolis Page 7-52
Stormwater Specifications Manual DPW Board Approved, July 25, 2001



BMP Details
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THIS CERTIFICATE OF CORRECTION is executed this 27th day of February, 2002, by Brian L. Haggard,

Registered Land Surveyer No. L.829800001, with Banning Engineering, P C , an Indiana corporation (herein
referred 1o as “Surveyor™, and Brookfield Development, Inc

CERTIVICATE OF CORRECTION

WITNESSES:

WHEREAS, Surveyor is the surveyor for Brookficld Development, Inc. and Brookfield Development, Inc..

was the declarant referred to on the Plat of Brookfield Place, Section One, final plat recorded November 30,

2001, as Instrument No. 2001-0214850, in the Office of the Recorder of Marion County, Indiana (the *Plat”),
E——“’_"""'"’"“"'b—'m—w;——“

WHEREAS, the Surveyor has reported that the Plat contains a scrivener's ervor along the south lines of Lots 27

and 28 and the common line between suid Lots, which also affected the square footage for Lot 27 The error

cccurred ns a result of a computationat error with the right of way curve labeled C21.

NOW, THEREFORE, the Plat is hereby revised and corrceted as shown on the attached Exhibit "A".

N WITINESS WHEREOF, this Certificate of Correction has heen executed on the day, month, and year first
sbove written

Brian L. Hapggard
Registered Land Surveyor No. L529800001
Banning Engincering, P.C.

STATE OF INDIANA )
} S8
COUNTY OF HENDRICKS )

Before me, o Notary Public in and for said County and State personally appreared Brian L. Haggard, Registered
L.and Surveyor No. L.§29800001, who acknowledged the exceution of the foregoing Certificate of Comection
and who, kavinp been duly sworn upon his oath, stated that the represeniations conlained herein are true

WITNESS my hend and Notarial Seal this=d 1oday of Trloryarsy 2002
g

Ly, _Gnﬂ,m_fmw
'%fx..-%ém 6 Signature

ﬂh\.r ™M Elernbrel

Printed Name of Notary Public

This instrument was prepared by Brian L Haggard, Banning Engincering, P C, 698 Tower Road, Suite 100%
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CERTIFICATE OF CORRECTION

Iar,_ - ..

S AR
::UBJECT .u HHAL AC&EPTAHCE

= OF CORRECTION is executed this 10th day of March, 2003, by BE2R 17 HBER,

WITNESSES:

WI WEIN0I ALD HOTIAN NILNWR VW W6aTUT E0/LH/ED

WG 00

d

TE0S500—EGUS # ISVI

WHEREAS, Surveyor is the surveyor for Brookfield Development, Inc. and Brookfield Development, Inc..
was the declarant referred to on the Plat of Brookfield Place, Section Two, final plat recorded February 10,
2003, as Instrument No &003 -0030250, in the Office of the Recorder of Marion County, Indiana (the “Plat”);

WHEREAS, the Sunreyor has reported that the Plat contains a street named “Sendspring Way” near the
southwest comer where it abuts another subdivision to the west. The name of this street needs to be changed
to “Thomey Wood Drive” to match the street in the adjacent subdivision, which was recorded prior to the Plat.

NOW, THEREFORE, the Plat is hereby revised and corrected as shown on the attached Exhibit "A".

o >
IN WITNESS WHERFEOF, this Certificate of Correction has been executed on the day, month] an@edirs)
above written. N m = =
v"“; #s, L. & 8 =]
Pt SN =l
Brian L. Haggard x f‘jﬁ oY = S
Registered Land Surveyor No. L529800601 W i |8 ; ) {*t i1 ; 3 = E
Banning Engineering, P.C. x STatE o8 7 4 =2 A\
\"" - j 3 m
"%\{m :,t‘i t s,{’ = &
STATE OF INDIANA } ‘* Kz mﬁ ¥y =
} 58: At =21,
COUNTY OF HENDRICKS  } a
Before me, a Notary Public in and for said County and State personally appeared Brian L. Haggaﬁ l@_ltcrc i}

Land Surveyor No. L§29800001, who acknowledged the execution of the foregoing Certificate of Correction
and who, having been duly sworn upon his oath, stated that the representations contained herein are true.

WITNESS my hand and Notarial Seal this_/C_day of __ /M grer 2003,

QN "

Sl e/ &P
4 .-' '-. Z " Signature
g:&gNUI;_X Pk
> L\PUBLIC; = :

‘f’ HPUBLILY S Torrl L A Clhes

Teenanne® , F Printed Name of Notary Public

g kmﬁ%ﬂf

County

My comumission expir s
Resident of

This instrument was prepared by Brian L. Haggard, Banning Engineering, P.C., 698 Tower Road, Suite 100,
Plainfield, Indiana 46168, telephone (317) 839-2581.
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FINAL PLAT

BROOKFIELD PLACE - SECTION 3B |

WARREN TOWNSHIP, MARION COUNTY, INDIANA,
ZONING: D-3 CLUSTER
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MONUMENTATION AFFIDAVIT
BROOKFIELD PLACE - SECTION 3B

THE FOLLOWING IS A LIST OF MONUMENTATION FOUND OR SET FOR BROOKFIELD
PLACE - SECTION 38. THE PLAT OF WHICH IS RECORDED AS INSTRUMENT NUMBER
IN THE OFFICE OF THE RECORDER OF MARION COUNTY, INDIANA,

2005482
‘\ANB—-?UJ"ITF%BEST OF MY KNOWLEDGE AND BELIEF THE INFORMATION CONTAINED

g

13,00 PagES:

IN THE AFFIDAVIT IS TRUE AND CORRECT. z
MONUMENTATION OF LOT CORNERS FOR BROOKFIELD PLACE - SECTION 3B BEGAN
JANUARY 1, 2006 AND WAS COMPLETED FEBRUARY §, 2006, UNLESS OTHERWISE &
NOTED A 5/8" BY 24" REBAR WITH A YELLOW CAP STAMPED "PROJECTS PLUS 2
0029" WAS PLACED AT ALL LOT CORNERS. &
i >
o B
* A 5/8" BY 24" REBAR WITH A YELLOW CAP STAMPED "PROJECTS PLUS 002¢" N @ 3
SET CONCRETE WAS SET AT THE FOLLOWING CORNERS: SOUTHWEST LOT 220, N
ALL WESTERLY CORNERS OF LOTS 229 AND THE ANGLE POINT OF LOT 229, 9
SOUTHWEST CORNER LOT 197, SOUTHEAST, SOUTHWEST AND NORTHWEST 7 &
CORNERS LOT 196, ANGLE POINT ALONG SOUTH LINE OF LOT 171, SOUTHWEST ¥
CORNER LOT 171, ANGLE POINT ALONG WEST LINE LOT 172, NORTHWEST 2 %
CORNER LOT 172, SOUTHWEST CORNER LOT 173, NORTHEAST CORNER LOT 173, @
NORTHWEST CORNER LOT 174. w &
» B
* THE NORTHWEST CORNER OF LOT 183 WAS NOT SET BECAUSE IT FELL ON A 9 =
STORM END SECTION. S g
%’ W
D. KNARR & \“{ D "”4’1/,,
SSIONAL LAND SURVEYOR — V¢ @Sueranil, %
ey - éd‘-.“}" = L
#20100069 S V0% g
STATE OF INDIANA swi No. %% R
z 120100069, o
SUBSCRIBED AND SWORN TO 2 % STATE OF Jg- & I A Iy
13th DAY OF FEBRUARY, 2006 2.0 SURN = 0N e

T
RESIDING COUNTY: HANCOCK
MY COMMISSION EXPIRES:
7/20/2009
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NOTERY PUSBLIC
MYLA S. SCOTT
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Prescribed by the County Form 170

State Board of Accounts
(2005)

Declaration

This farm is fo be signed by the preparer of a document and recorded wilh each document In accordance
with IC 368-2-7.5-5(a).

!, the undersigned preparer of the attached document, in accordance with IC 36-2-7.5, do hereby affirm
urder the penalties of parjury:

1.t have reviewed the allached document for the purpose of identifying and, to the extent permitied
by law, redacling all Social Securily numbers;

2 | have redacted, to the extent permitted by law, each Social Security number in the attached
document.

L, the undersigned, affirm under the penaities of perjury, that the foregoing declarations are true.

/‘Bfgnature of Declarant /

Joanna M. Myers
Printed Name of Declarant




