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THIS DECLARATION, dated May /Z® 1937, is by C.P. MoRcax
CCMMUNITIES, L.P., an Indiana limited partnership (*Developer™).

Recitals:

A. Developer is the purchaser and owner of all cf the lands
contained in the area shown or Exhibit "A", attached hersto and
made a part hereof, which lands will be subdivided for development
of Brookston Place, a single family housing development in
Hamilton Couniy, Indiana (the "Development"), and will be more
particularly described on the plata of the various sections
therecf recorded and tc be recorded in the Gffice of the Recorder
of Hamilton County, Indiana (the "Plats"}.

B. Developer is about to sell and convey the residential
lots situated within the platted areas of the Development and
before doing so desires to subject and impose upon all real estate
within the platted areas of the Development mutual and beneficial
restrictions, covenants, conditions and charges contained herein
and as set forth in the Plats (the "Declaration® or "Restrictions®)
under a general plan or scheme of improvement for the bepefiz and
complement of the lots and lands in the Development and future
owners thereof.

Tarms:

NOow, THEREFORE, Developer hereby daclares that all of the
platted lots and lande located within the Development are held and
shall be held, conveyed, hypothecated or encumbered, leased,
rented, used, occupied and improved, subject to the Restrictions,
21l of which are declared and agreed to be in furthesrance of a
plan for the improvewent and sale of said lots and lands in the
Development, and are estabhlished and agreed upon for the purpose
of enhancing and protecting the value, desirability and
attractiveness of the Development as a whole and of =sach of said
lots situated therein. All of the Restrictions shall run with the
land and shall be binding upon Developer and upon the parties
having or acquiring any right, title or interest, legal or
equitable, in and to the real property or any part or parts
thereof subject to the Restrictions, and shall inure to the
benefit of Developer’s successors in title to any real estate in
the Davelopment. Developer specifically reserves unto itself the
right and privilege to exclude any real estate from the
Development, or to include addicional real estate in the
Develcpment including real estate adjacent to the Development.
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1. Definitions. The following are the definitions of the
terms as they arve ugsed in this Declaration:

A. T"Assessment® shall mean the share of the Common Expenses
imposed om each Lot or other special assessments, as determined
and levied pursuant tc the provisions of paragraph 5 hereof.

B. T*Association” shall mean the Brookaston Place Homeowners’
Association, Inc., an Indiana nonprofit corporation formed or to
be fgrmed under the Indiana Nonprofit Corporation Act of 1991, as
amended.

¢. *Board” shall mean the Board of Directors of the
Asgociation.

D. “Committee® shall mean the Development Control Committee,
compoged of three (3} members of the Associatjion appointed by the
Board. The members of the Committee shall serve for one (1) year
terms, but are subject to removal by the Boaxrd at any time with or
without cause. Any vacancles on the Committee from time to time
exigting shall be filled by appointment by the Board.
Notwithstanding anything hetrein to the contrary, Developer shall
have the powers and authority of the Committee during the

Development Period.

E. T"Common Axea(s)" shall mean those areas znd alil
improvements located theraon set aside for recreation areas, theme
structures or landscaped areas or moumds at street entrances,
lights, park areas, street landscaping, the Lakes, as defined
herein, the shoreline area of the Lakes as shown on the Plats and
any other areas so designated on the Plats.

F. ¥“Common Expenses" shall mean the actual and estimated
cost to the Asaociation of ita proportionate share of the costs
for maintenance, management, cperation, repair, improvement and
replacement of the Common Areas, and any other cost or expense
incurred by the Association for the benefilt of the Common Areas or

for the benefit of the Associatien.

G. T"Development Periocd* shall mean the period of time during
which Developer owns at least one (1) Lot as defined herein.

H. "Lake” or "Lakes® shall mean and refer to the water
detentior pond(s) or lake{(s) and common area portion of the
shoreline area as shown on the Plats which serves or shall serve
as part of the storm and surface water drainage system serving the
Development, ag such are or in the future shall be more
particularly de=scribed on the Plats.

I. "Limited Cowmmon Area* may appear upon the Plats
designated by block letter and further identified as a *cul-de-
loop® which is created for the exclusive use and enjoyment of
thogse particular lots having public street access thereirom. Each
such owner shall have an easement for ingress and egress in common
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with the other adjacent owners to the public street across such
ares. Such cul-de-loop may further have a landscaped islaud as
may be shown on the Plats therein adjacent to the public right-of-
way and such Limited Common Area shall be ouned and maintained by
equal undivided interest® as tenants in common of the lots
abutting thereon and usiag the cul-de-locp as a means of ingress
and egress to the public streszt. Such maintenance and rspair
shall be undertaken by a determination in writing of a majority of
the lot owners having an undivided intearest in the Limited Common
Area, and upon the failure of any such lot owmer to pay his equal
contributive share for such maintenance or repair, the remaining
lot owners or any one of them may advance the defaulting lot
owner’'s contributive share upon thirty (30) days’' written notice
and such advancewent shall constitute a lien upon the iot of the
defaulting lot owner enforceable in the same manner and under the
same terms as made and provided under the provisions of the
Mechanics Lien Laws of the State of Indiana, Chapter 116 of the
Acts of the 1%09 Indiana General Assembly as amended to date, I.C.
32-8-3-1 &t geg. Any such lien shall be subordinate to the lien
of any first mortgage and any first mortgagee taking title to a
lot by foreclosure oxr deec in lieu thereof shall take title free
and clear of any =zuch assessments for work performed prior to such
mortgagee’s taking title.

J. "Lot" or "Lots" shall mean any parcel(s) of real estate,
whether residential or otherwise, described by one of the Plats,

X. *"Member" ghall mean any person or entity holding
menbership in the Association as provided in this Declaration.

L. "Ownex" shall wean a person who has or ie acquiring any
right, title or interest, legal or equitable, in and to a Lot, but
excluding those persons having such interest merely ae security
for the performance of an obligation.

2. Orgspization and Duties of Association.

A, i i £ iation. The Aggociation shall be
organized as a nonprofit corporaticon under the laws of the State
of Indiana, to be operated in accordance with the Articles of
Incorporation which have been filed or will be filed by Developer,
and the Code of By-Lawg of the Association. The nmembership of the
Association shall consist of one class of voting members, with
each Member having equal voting rights. In the event that any one
Lot shall be cwned by more than one perscn, partnership, trust,
corporation, or other entity, they shall be treated collectively
as one Member for voting purposes, sc that as to any matter being
considered by the Association, only one vote appertains to each
Lot. Notwithstanding anything herein to the contrary, during the
Development Period, all actions of the Association shall regquire
the prior written approval of the Develcper.

B. . The Association is
hereby authorized to act and shall act on behalf of, and in the
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name. place, and stead of, the individual Owners in all maiters
pertaining to the maintenance, repair, and replacement, of the
Commen Areas, the determination of Common Expenses, and the
collection of annual and special Assessments. The Association
shall alsoc have the right, but not the obligation to act on behalf
of any Owmer oxr Owners in seeking enforcement cof the terms.
covenantg, conditicns and restrictions contained in the Plats.
Reither the Asscciatlon nor its officexrs or authorized agents
shall have any liability whatsoever to any Owner for any action
taken under color of authority of this Declaration, or for any
failure to take any action called for by this Declaration, unless
guch act or failure to act is ir the nature of a willful or
reckless disraegard of the rights of the Owners or in the nature of
willful, intentional, fraundulent, or reckless misconduct.

C. Amendment of Declaration. The Association shall have the
right to amend this Declaration at any time, and from time to
time, in accordance with paragraph 10 of this Declaration.

D. Ingurance. The Association shall maintain in force
adegquate public liability insurance protecting the Association
against liability for property damage and personal injury. The
hssociaticn may, but need not, maintain in force adequate officers
ard divecters insurance covering the officers and directors of the
Association. If appropriate, the Association shali also maintain
in force adequate fire and extended coverage insurance, insuring
all Common Areas against fire, windstorm, vandalism, and such
other hazards as may be insurable under standard "extended
coverage" provisions, in an amount egual to the ifull insurakle
value of such improvements and property. The Association shall
notify all mortgagees which have requested notice of any lapse,
cancellation, or material modification of any insurance policy.
All policies of insurance shall contain an endorsement or clause
whereby the insurer waives anmy right to be subrogated to any claim
againet the Association, its officers, Board members, the
Develcper, any property manager, their respective employees and
agents, the Owners and occupants, and also waives any defenses
based on co-insurance or on invalidity arising from acts of the
insured, and shall cover claims of one or more parties against
other insured parties.

The Assoclation may maintain a fidelitby bond indemnifying the
Association, the Board and the Owners for less of funds resulting
from fraudulent or dishonest acts of any director, officer,
employee or anyone who either handles or is responsible for funds
held or administered by the Association, whether or not they
receive compensation for their services. The fidelity bond should
cover the maximum amount of funds which will be in the custody of
the Association or its management agent at any time, but in no
event szhall such fidelity bond coverage be less than the sum of
one (1} years’ assessment on all Lots in the Development, plus the
Association’s reserve funds.




The Assoclaticn shall cause all insurance poiicies and
fidelity bonds to provide at least ten (10} days written notice to
the Association, and all mortgagees whe have requested such
notice, before the insurancs policies or fidellty bonds can be
canceled or substantially medified for any reason.

E. Copdemnation, Destyyction. In the event that any of the
Comamon Areas shall be condemned or taken by any competent public
authority, or in the event thea same shall be damaged or destroved
by any cause whatscever, the Associatior shall represent the
intereats of the Owners in any proceedings, negotiations,
insurance adjustments, settlements, or agreements in connection
with such condemnation, damage, or destruction. Any sums
recovered by the Asscciation shall be applied, first, to the
restoration and repair of any Common Areas condemned, damaged, or
destroyed, to the extent svch restoration or repair is
practicable, and the balance of such sums shall either be held as
a regerve for future maintenance of the Common Areas or turned
over to the Owners in proportion to their Pro-rata Shares {ag
hereinafter defined), whichever may be determined by a majority
vote of the members of the Association. Each Owner shall be
regponsible for pursuing his own action for damages to his Lot,
either by reascn of direct damage thereto or by reason of an
impairment of value due to damage to the Common Areas. The
Association shall notify all Mortgagees of which it has notice of
any condemnation, damage, or destruction of any Comton Areas.

¥. Tz atrol of the Aggociation. Developer snall
transfer control of the Association {subject to its rights under
Section 2.A. hereof) as soon as is practical upon the transfer of
a number of Lots equal to eighty percent (80%) of the Lots in the
Development; provided, however, that Developer may trangfer
control of the Association at an earlier date in its sole
discretion.

a. ittee. Until such time as Developer
ghall transfer control of the Association pursuant to paragraph
2.F. hereof, therae shall exist an Interim Advisory Committee (the
rcommiictee”). The Committee shall serva as a liaison between the
Owners {(other than the Developer} and the Association, and advise
the Association from time to time during such period. The
Committee shall cunsist of three (3) members, each of whom must be
an Owner (other than Develcper, or an officer, director or
employee of Developer). The members of the Committee shall sexve
without compensation. The Committee shall be elected for a term
of one {1) year by the Owners {other than Develcper) at a meeting
thereof called for such purpose, The Owners (other than
Developer) may remove any member of the Committee with or without
cause, and elect a successor at a meeting thereof called for such

purpose.




H. Mortgageeg’ Rights. Any mortgagees of any Owners shall
have the right, at their option, jointly or severally, to pay
taxes or other charges which are in default or which may or have
become a ¢harge against the Common Areas and to pay overdue
premiums on hazard insurance policies, or secure new hazard
insurance coverage on the lapse of a policy for the Common Areas,
and mortgagees making such payment shall be owed immediate
reimbursement therefor from tne Association. 1In zddition, neither
the Owners nor the Association shall materially iwpair the right
of any mortgagee holding, insuring, or guaranteeing any mortgage
on all or any portion of the Real Estate.

3. rs © .

A. In Geperal. No dwelling, buwilding structure, fencing,
exterior painting {excluding repainting in the same color) or
exterior improvement of any type or kirmd (excluding landscaping)
shall ba constructed or placed on any Lot without the prior
written approval of the Committee. Such approval shall be
obtained only after written application rmguesting authorization
has been made to the Committse by the Owner of the Lot., Such
written application shall be in the manner and form preseribed
from time to time by che Committee, and the Committee may require
a set of planc and specifications for any such proposed
construction or improvement. The Committee may require that such
Plans include plot plans showing the locaticn of all improvements
existing upon the Lot and the location of the improvements
propoged to be ceonstructed ur placed upon the Lot, each properly
and clearly designated. The Committee may alsc require that such
rlans and specifications set forth the color and composition of
all exterior materials propcosed to be used and any proposed
landscaping, together w!th any other material or information which
the Committee way require. The Committes has the authority to
approve or disapprove all fences bas:d on material, color, height
and placement. Notwithstanding anything herein to the contrary,
approval of the Committee will not be required for improvements,
fencing or structurcs placed on a Lot by the Developer.

B. } [} val. The Committee may refuse to grant
peruission to comstruct, place or make the requested improvement,
when:

{1} The plans, specifications, drawings or other
material submitted are themselves inadequate or
incomplete, or show the preposed improvements to be in
wviolation of these Restrictions;

{2) The design, proposed material or color scheme
of a proposed improvement is not in harmony with the
general surroundings of the Lot or with adjacent
buildings or structures, including trim, siding, roof
and brick celors, or with the Development in general;




{3) The proposed improvement or any part thersof
would architecturally, in the reasonable judgment of the
Commivtee, be contrary to the interests, welfare or
rights of all or any other Owners.

C. Duties of Committee. The Committee shall approve or
disapprove proposed improvemente within thirty (30) days after all
required information shall have been received. A copy of
sabmitted materials shall be retained by the Committee for its
permanent files. All notifications to applicants shall be in
writing, and, in the event that such notification is one of
digapproval, it shall specify the reasgon or reasons therefor. The
Cowmittee shall further affix its signature of approval upon twe
{2) site plans for purposes of obtaining an Improvement Location
Parmit, or similar permit, from the Permits Section of the
Departwent of Metropolitan Development, or other applicable
governmental authority, if such are required.

N, Liability of Commjttee. WNeither the Committee nor any
agent or wember therecf, nor Developer during the Development
Period or thereafter, shall be responsible in any way for any
defects in any plang, specifications or other materials submitted
to it, nor for any defects in any work done according thereto.

E. JInspection. The Committee or its degignated agent may
inspect work being performed to assure compliance with these
Restrictions and applicable regulations.

F. 12 ning B ontiguous Lots
Having One Owney. Whenever two or more contiguous Lots shall be
owned by the same O.mer, and such Owner shall desire t¢ use two or
more of said Lota as » site for a single dwelling, he shall apply
in writing to the Committee for permission to so use said Lots.

If permission for such a use shall be granted, the Lots
constituting the site for such single dwelling shall be treated as
a single Lot for the purpose of detarmining the Assessment and for
applying these Restrictions to said Lots, so long as such Lels
remain improved with one gingle dwelling.

4, ERewadiean.

A. In General. Any party to vhose benefit these
Restyictions inure, including Daveloper, any Owner, the
Association, or any applicable governmental authority, may proceed
at law or in equity to prevent che occurrence aor continuation of
any viclation of these Restrictions, but Developer or the
Asscciation shall not be liable for damages of any kind te any
person for failing either to enforce or carry out any of these

Restrictions.

B. Delay or Failure to Epnforce., HNo delay or failure on the
part of any aggrieved party to invcke any available remedy with
respect to a violation of any one or more of these Restrictions
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shall be held to be a waiver by that party {or an estoppal of that
party to assert) any right available to him upon the ocgurrence,
recurrence or continuation of such vicolation or violations of
these Restrictions.

5.

A. Purpoge of Asgegomegts. The Assessments levied by the
Association shall be used exclusively for the purpose of
preserving the values of the Lots within the Development and
promoting the health, safety, and welfare of the Owners, users,
and occupants of the Develeopment and, in particular, for the
Aassociation’s obligations relating to the improvement, repairing,
operating, and maintenance of the Common Areas, including, but not
limited to, the payment of taxes and insurance thereon,
enforcement of the Restrictions, and for the cost of labor,
equipment, material, and management furnished with respect to the
Common Areas; provided that the Association shall not be
responeible for the replacement, repiir or maintenance of any
Common Areas which are or hereafter may be dedicated to the
public. Each Owner (except the Developer) hereby covenants and
agrees to pay to the Association:

{a) A Pro-rata Share {as hereinafter defined) of
the annual Assessmeant fixed, established, and determined
from time to time, as hereinafter provided.

{b} A Pro-rata Share (as hereinafter defined) of
any special Asgessments fixed, established, and
determined from time to time, as hereinafter provided.

The Developer hereby covenants and agrees to pay to the
Association during the Development Period an amount egqual to the
difference, if any, beiween the expenditures of the Association
made pursuyant to this Section 5.A and the aggregate amount oi the
anhual Assessments collected by the Association.

B. Liabilityv for Assessmeni.. Each Assessment, together with
any interest thereson and any costs of collection thereof,
including attorneys’ fese, shall be a charge on each Lot other
than YLots owned by the Developer and shall constitute a lien from
and after the due date thereof in faver of the Association upon
each such Lot. Each such Assessment, together with any interest
thereon and any coets of collectrion thereof, including attorneys’
fees, shall also be the personal obligation of the Qwner of each
such Lot at the time when the Assessment is due. However, the
sale or transfer of any Lot pursuant to mertgage foreclosure or
any proceeding in lieu thereof shall extinguish the lien of such
Assesaments as to pavments which become due prior te such sale or
transfer. No sale or transfer shall relieve such Lot from
liability for any Assessments thersafter becoming due or from the
lien thereof, nor shall any sale or transfer relieve any Owner of
the persopal liability hereby impused. Tha personal obligation
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for delinguent Assessments shall not pass to any successor in
title unless such obligation ir expressly assumed by such
suCCessor.

€. Pro-xrata Shaye. The Pro-rata Share of each Owner for
purposes of this paragraph S5 shall be the percentage obtained by
dividing one by the total nuwber of Lots shown on the Plats of the
Development ("Pro-rata Share*}, except, as provided in
Paragraph 3F herein.

D. nts. The Board shall establish
an annual budger prior to the beginning of each fiscal year,
setting forth estimates of all Common Expenses for the coming
fiscal year, together with a reasonable allowance for
contingencies and reserves of the Association. A copy of this
budget shall be mailed or delivered to each Owner prior to the
beginning of each fiscal year of the Association.

E. Basis of Special Asseggments. Should the Board at any
time during the fiscal year determine that the Assessment levied
with respect to such year are insufficient to pay the Common
Expenses for such yesar, the Board way, at any time, and from time
to time levy such specizl Assessments as it may deem necessary for
meeting the Common Expenses. In additlon, the Board shall have
the right to levy at any time, and from time to time, one or more
special Asseasments for the purpose of defraying, in whole, or in
part, any unanticipared Common Expense not provided for by the
annual Asgagsments.

F. i8¢ eaxr: Date © RMMen nen of ABr smeni.s: Due
Dates. The fiscal year of the Association shall be established by
the Association and may be changed from time to time by action of
the Asscciation. At the electiocn of the Developer, the annual
Asgessments of each Lot in each section of the Development shzall
commence on the firat day of the second month following the month
in which Developer first conveys ownership of any Lot in such
section to an Owner. 'The first annual Assessment within each
gection of the Development shall be made for the balance of the
Association’'s fiscal year in which such Assessment is made and
shall become due and payable commencing on any date fixed by the
Association. The annual Assessment for each year after the first
assesgment year shall be due and payable on the firet day of each
fiscal year of the Association. Annual Assessments shall be due
and payable in full as of the above date, except that the
Association may from time to time by resolution authorize the
payment of such Assessments in ingtallments.

¢. Duties of the Asgociatiop.

(i) The Board shall keep proper books and
records of the levy and collection of each annual and
special Assessment, including a roster setting forth the
identification of each and every Lot and each Asseszment

-9-




applicable thereto, which books and repoxds shall be
kept by the Association and shall he available for the
inspection and copying by each Owner (or duly authorized
representative of any Owner) at all reasonable times
during regular business hours of the Association. The
Board shall cause written notice of all Assessments
levied by the Association upon the lots and upon the
Owners tc be mailed or delivered to the Ownera or their
designated representatives as promptly as practicable
and in any event not less than thirty (30) days prior to
the due date of such Agsessment or any installment
therecf. 1Ia the event such notice is mailed or
delivered less than thirty (30) days prior to the due
date of the Assessment to which such notice pertains,
payment of such Assessment shall not be deemed past due
for amny purpoese if paid by the Owner within thirty {30)
days after the date of actual mailing or delivery of
such notice.

(1i}) The Association shall promptly furnish to
any Owner or any mortgagee of any Owner upon regquest a
certificate in writing signed by an officer of the
Asgociation, setting forth the extent to which
Agsessments have been levied and paid with reapect to
such requesting Owner’'s or mortgagee’s Lot. As to any
person relying thereon, such certificate shall be
conclusive evidence of payment of any Assessment therein
atated to have bheen paid.

{iii) The Association shall notify any mortgagee
from which it has received a raquest for notice of any
default in the performance by any owner of any
obligation under the By-laws or this Declaration which
is not cured within sixty (60} days.

H. on - nt of ts; s ociati

{i}) If any Assessment is pot paid on the date
when due, then such Assessment shall be deemed
delinquent and ashall, togather with any interest therecn
and any cost of collection thereof, including attorneys’
feeg, hecome a continuing lien on the Lot against which
such Assessment was made, and gsuch lien shall be binding
upon and enforceable as a personal liability of the
Owner of such Lot as of the date of levy of such
Assessment, and shall be enforceable argainst the
interest of such Owner and all future successors and
assignees of such Owner in such Lot, and shall be
collected in the same manner as the Assessments
described in paragraph ii hereof; provided, however,
that such lien shall be subordinate to aany mortgage on
such Lot recorded prior to the date on which such
Agseagment becomes due.
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(i1) 1If any Assessment upon any Lot is not paid
within thirty {30) days after the due date, such
Assessment and all costs of collection thersof,
including attorneys’ fees, shall bear interest from the
date of delinquency until paid at an anrual rate which
iz two times the rate in effect for ninety-day U.S.
Treasury Bills at the time such Agsessment is due, but
in no event greatrer than the maximum rate allowable
under any applicable usury laws, and the Asscciation may
bring an action in any court having jurisdiction against
the delinquent Owmer to enforce payment of the same
ar.d/or to forecleose the lien against said Owner’s Lot,
and there shall be added to the amount of such
Asgessment all costs of such action, including the
Aspociation’s attorneys fees, and in the event a
judgment is obtained, such judgment shall include such
interest, costs, and attorneys’ fees.

I. Adiustments. In the event that the amounts actually
expended by the Association for Common Expanses in any fiscal year
exceed the amounts budgeted and assessed for Commonh Expenses for
that fiscal year, the amount of such deficit shall be carried over
and become an additicnal basis for Assessments for the following
fiscal year. Such deficit may be recouped either by inclusicn in
the budget for annual Assessments or by the making of one or more
special Assessments for such purpose, at the option of the
Association. In the event that the amounts budgeted and assessed
for Common Expenses in any fiscal year exceed the amount actually
expended by the Asscociation for Common Expenses for that fiscal
year, a Pro-rata Share of such excess shall be a credit against
the Assessment (8) due from each Owner for the next fiscal year(s).

6. aot of + The Owners of any Lot
subject to these Restrictions, by acceptance of a deed conveying
title thereto, or the execution of a centract for the purchase
thereocf, whether from Developer or a subsequent Qwner of such Lot,
shall accept such deed and execute such contract subject to each
and every restriction and agreement herein contained. By
acceptance of such deed or execution of such contract, the new
Owmer acknowledges the rights and powers ¢f Developer with respect
to these Restrictions and algo for themselves, their heirs,
personal representativesa, successors and assigns. Such COwners
covenant and agree and consent to and with Developer and to and
with the Owners and subasquent owners of each of the Lots affected
by these Restrictions to keep, observe, comply with and perform
such Restrictivns and agreements.

A Contyol by the Board. The Board shall regulate the

Lakes and Common Areas and shall provide for the maintenance
therecof in such a manner so as to preserve and enhance values and
to maintain a harmoniocus relationship among structures in the
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vicinity thereof and the natural or other vegetatien and
topography of the Lakes and Common Aress.

B. fonditions. No improvements, excavation, changes in
grade or other work shall be done upon the Lakes or Common Areas
by any Owner, nor shall the Lakes or Cowmwon Areas be changed by
any Owner from its natural or improved existing state, without the
prior written approval of the BScard.

§. Restrictions, Covenants and Regulations.
A, Restrictione on Use. The following covenants and

restrictions on the use and eanjoyment of the Lotg, the Lakes, and
the Common Areas shall be in addition to any other covenants or
restrictions contained herein or iz the Plats and all such
covenants and restrictions are for the mutual benefit and
protection of the present and future Owners and shall run with the
land and inure to the benefit of and be enforceable by any Quner,
or by the Associaticn. Present or future Cwnersz or the
Assoclatien shall be entitled to injunctive relief against any
violation or attempted violation of any of such covenants and
restrictions, and shall, in addition, be entitled to damages for
any injuries or losses resulting from any vieclations thereof, but
there ghall be no right of reversion or forfeiture resulting from
such violation. These covenants and restrictions are as follaws:

{a) No one other than Owners who are Members in
good standing with the Association, or such an Owner's
occupant, tenants, gueats or invitees, may use the Lakes
&r the Common Areas.

{b} No nuisance shall be permitted toc exist on any
Lot and no waste shall be committed ¢ any Lot which
shall or might damage or cause injury to the Lakes or
the Common Areas.

{c) All Owners and members of their families,
ctheir guests, or invitees, and all occupants of any Lot
or the Properties or other persong entitled to use the
same and to use and enjoy the Lakes and the Common
Areas, shall observe and be governed by such rules and
regulations as may from time to time be promulgated and
issued by the Board governiny the operaticn, use and
enjoyment of the Lakes and the Common Areas.

{d} No Owmer shall be allowed to plant trees,
landscape or do any gardening in any part of the Lakes
or the Common Areas, except with express permission from
the Board.

(e} The Lakes and the Common Areas shall be used
and enjoyed only for the purposes for which they are
designed and iantended, and shall be used subject to the
rules and regulations from time to time adopted by the

12~




Board. Without limiting the gererality of the
foregoing, the Lakes are and will be an integral part of
the storm water drainage system serving the Development,
and are intended to be usad for such purpose and
primarily as a visual and aesthetic amenity and not as a
retcreaticnal amenity. 2Accordingly, no use shall be made
of the Lakes which in any way interferes with their
proper functioning as part of such storm watexr drainage
system. No boating, swimming, diving, skiing, ice
gkating or other recreational activity shall be
permitted in or on the Lakes. Neo sewage, garbage,
refuse, or other solid, liquid, gaseocus or other
materials or items {(other than storm and surface water
drainage) shall be put into the Lakes, except the
Asgociation may take steps to clear and purify the
waters thereof by the addition of chemicals or other
substances commonly used for such purposes or by
providing therein structures and equipment to aerate the
sama, Fishing from the shoreline area of the Lakes by
an Qwner, his occupants, his invited guests and family,
shall be permitted subject to rules determined by the
Association and cbeyance and compliance with all
applicable fishing and game lawa, ordinances, rules and
regulations. Nec Owner or other person shall take or
remove any water from or out of the Lakes, or utilize
the water contained therein for any purposes, including,
witheut liwitation, connection with any sprinkler or
irrigaticn aystoms. No piers, docks, retaining walls,
rafte or other i provements shall be built, constructed
or located on any Lot or on the Properties, except by
Developer and/or the Associaticn, which extend into, or
to within twenty-five (25} feet from the shoreline of

the Lakes.

B. Hop-applicability to Association. Notwithstanding
anything to the contrary contained herein, the covenants and
restrictions set forth in subparagraph A of this paragraph 8 shall
not apply to or be binding upon the Association in its management,
administration, operation, maintenance, repair, replacement and
upkeep of the Lakes and Common Areas to the extent the application
therecf could or might hinder, delay or othexrwise advexrsely affect
the Asscciation in the performance of its duties, obligations and
responsibilities as to the Lakes and Common Areas.

9. Duratjom. The foregeing covenants, conditions and
vestrictions are to run with the land and shall be binding on all
parties and all persons claiming under them for a period
commericing on the date this Declaration is recorded and expiring
Decamber 31, 2017, at which time said covenants, conditicng and
restrictiona shall be automatically extended for successive
periods of ten (10) years. Changes or amendments in these
covenants, conditions and restrictions may be made by COwners in
accordance with paragraph 10 hereof.
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10. Amendment of Declapation.

A. Generally. Except as otherwise provided in this
Declaration, amendments to this Declaration shall be proposed and
adopted in the following manner:

{1) HNotice. Notice of the subject matter of any
proposed amendment shall be included in the notice of
the meeting at which the proposed amendment is to be
considered.

{ii) Resolution. A resolution to adopt a proposed
amendment may be proposed by the Board of Directors or
Ovmexrs having in the aggregate at least a majority of
the votes of all Owners.

{ili) Meeting. The resolution concerning a
proposed amendment must be adopted by the designated
vote at a meeting duly called and held in accordance
with the proviasions of the By-Laws of the Association.

{(iv) Adopticn. Any proposed amendment to this
Declaration must be approved by a vote of not less than
seventy-five percent {75%) in the aggregate of the votes
of all Owners; provided, however, that during the
Development Pericd, any amendment to this Declaration
8hall require the prior written approval of Developer.
In the event any Lot is subject to a first mortgage, the
mortgages thersunder shall be notified of the meeting
and the proposed amendment in the same manner as an
Ownar if cthe mortgagee has given prior written notice of
its mortgage interest to the Assoclation.

(vl sSpecial Amendmantg. No amendment to this
Declaraticn shall be adopted which changes the
applicable share of an Owner’s liability for
assessments, or the method of determining the same,
without, in each and any of such circumstances, the
unanimous approval of alil Owners and all mortgagees
whose mortgags interests have besn made known to the
Aggoclation.

{vi) Recording. Each amendment to this
Declaration shall be executed by the President and
Secretary of the Assoclation and shall be recorded in
the office of the Recorder of Hamilton County, Indiana,
and such amendment shall not become effective until so

recorded.
B. v . Notwithstanding the
foregoing or anything eslsewhere comtained herein, the Developer

shall have and hereby reserves the right and power acting alone,
and without the consent or approval of any other of the Owners,
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the Association, the Board of Directors, any mortgagees or any
cother person, except as provided below, to amend or supplement
this Declaration at any time and from time to time if such
amendment or supplement is made [a)} to comply with requirements of
the Federal National Mortgage Association, the Governmen:t National
Mortgage Association, the Federal Home Loan Mortgage Corporation,
the Department of Housing and Urban Development, or any other
govexrnmental agency or any other public, quasi-public or private
entity which performs (or may in the future perform) functions
similar to those currently performed by such entities, (b} to
induce any of such agencies or entities to make, purchase, sgell,
insure or guarantee first mortgages covering Lots, (¢} to bring
this Declaration into compliance with any statutory requirements,
(d) to comply with or satisfy the requirements of any insurance
underwriters, insurance rating bureaus or organizations which
perform (or may in the future perform} functiong similar to those
performed by such agencies or entities, (e} to annex additional
real estate to the Development, or (f} to correct clerical or
typographical errors in this Declaration or any Exhibit hereto or
any supplement or amendment thereto. In furtherance of the
foregoing, a power coupled with an interest is hereby reserved by,
and granted by each Owner to the Developer to vote in favor of,
make, or consent to any amendments described in this subparagraph
B on behalf of each Owner as proxy or attorney-in-fact, as the
case may be. Each deed, mortgage, trust deed, other evidence of
cbligation, or ¢ther instrument affecting a Lot and the acceptance
thereof shall be deemed to be a grant and acknowledgment of, and a
conaent to the reservation of, the power to the Developer to vote
in favor of, make, execute and record any such amendments. The
right of the Developer to act pursuant to rights reserved or
granted under this gubparagraph B shall terminate upon the
completion of the Development Period.

11. BUD/YA Appyoval. During the Development Period, the
following actions will require the prior approval of the
Department of Housing and Urban Development or the Department of
Veterans Affairs: Annexation of additiomal properties, dedication
of Common Area, and amendment of this Declaration.

12. Severability. Every one of the Restrictions is hereby
declared to be independent of, and severable from, the rest of the
Restrictions and of and from every other one of the Restrictions,
and of and from every combination of the Restrictions. Therefore,
if any of the Restrictions shall be held to be invalid or to be
unenforceable, or to lack the quality of rumning with the land,
that holding shall be without effect upon the validity,
enforceability or "rumning® quality of any other one of the
Restrictions.
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if any of the Restrictions shall be held to be invalid or to be
unenforceable, or to lack the quality of running with the land,
that holding shall be without effect upon the wvalidity,
enforceability or *"rumming® quality of any other one of the
Restrictions.

IN WITNESS WHEREOF, the Developer has caused this Declaration
of Covenants, Conditlons and Restrxictions for Broockston Place to
be executed as of the date writtea above.

C.P. MORGAN COMMUNITIES, L.P.

By: C.F. Morgan Investment Co., Inc.,
General Partner

By:

g ey ek - oy s
Mark W. Boyce, Vice P gnt

STATE OF INDIAN# ]
} 8s8:

COUNTY OF HRMILTON )

Before me, a Notary Public :n and for said County and State,
personally appeared Mark W. Boyce, the Vice President of C.P. Morgan
I[nvestment Co., Inc., the general partner of C.P. Morgan
Communities, L.P., who acknowledged the execution of the foregoing
Declaration of Covenants, Conditions and Restrictions for Brookston
Place on behalf of such developar, and who, having keen duly sworn,
stated that the representations therein contained are true.

Witness my hand and Notarial Seal this 1% day of May, 1997.

f ( 2L ﬁw Public

5%,

,
%

: E My County of Resldence is:
2

This Instrument was prepared by Lewis B. Willis, Jr., attorney at
Law.

.. o X:611\A11002.8b
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EXRIBIT “a*

Part of the Baat Half of the Northwest Quarter and part of the West
Balf of rhe Northsast Quarter of Section 10, Township 17 North,
5 East of the Second Principal Meridian in Hamilton County,

ana, more particularly described as followd:

Beginning at the Northwest corner of Lot 1 ia Lake View Addirion,
the plat of which is recorded in Deed Racord 130, page €12 as
Instrumest #4514 in the Office of the Recorder of Hamilton County,
YIndiapa, which waid baginning point lies North QO degrees 32
minutes 16 seconds Bast (astronomdc bearisg) along the West line of
the East Half of the said Northwest Quarter 1504.00 feat from the
Scuthwest commer thexeof; thence North 89 dsgrees 26 minutes 51
seconds Bast along the North line of sald Lake View Addition 935.96
Taet (937.20 fuet-desd] to z point which lies 400.00 fest ¥esterly
along the North line of sajg Lake View Addition from a point on the
Zagt line of said Northwest Quarter which liee North 00 degrees 33
minutes 23 seconds East alopg said gast line 150.00 feet from the
Southeagt corner therxcof; thence Norxth 00 degrees 31 minutas 23
seccnds East parallel with the Bast lise of said Northwest Quarter
326.70 feet; thence Worth 89 degrees 23 minutes 51 seconds Hast

lal with the South line of the gaid Northwsat Quarter 400.00
feat Lo the szid East line; chence North 00 degrees 33 minites 23
seconds East 892,20 Feet (692.38 feet-deed) to a point which liass
SBouth 00 degzves 31 minutes 23 secends West along said Bast line
17%4.00 feet from the Northeast corner of the said Northwest
Quaxter; thence North 33 dedrees 40 minutes 28 secordin East (along
a line running in the general Northeasterly direction of Brocks
Semool Road and lying Busterly therecf, and if extended, would
interssct the North line of the said Northeast Quarter Section at
a point North 39 degTees 17 minutes 04 seconds Bast 831.00 feet
from the Northwest coraer of the said Northeast (uarter Sectiocn)
633.22 feet to the Scutheast corner of a 3,100 acre tract of land
conveyed bt Mansur Develcpment Corp. per Warranty Daed recorded as
Trstrument 28825060 in the said Recorder’s Office; thence North 68
degress 03 minutes 3§ seconds Wast along the Southerly lizne of said
nfansur® tract and ite extension thereof 1682.04 feat to the West
1ina of the East Balf of the said Northwest Quarter Section: thence
Bouth 00 degress 32 minutes 16 seconds Wesc along the said West
line 1915.80 fest to the point of beginning, contalning 53.931
acres, more or less.

Together with a nonexclusive ingress-egress eagement over and
across lot 5 in Lake-View Addition, as per plat thersof, recozded
in Desd Record 130, page 612, in the Office of the Recordex of
Bamiiton County, Indiana.
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FIRST AMENDMENT TO
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR BROOKSTON PLACE

THIS FIRST AMENDMENT, dated _ Suwrfe bt 9 1599, is made by CP.
MORGAN COMMUNTIES, L.P., an Indiana limited pamqsh!ip S%;o% eloper”).
- Filed for Record in
HAMILTON COUNTY, INDIAWR
_— MARY
Recitals: On 09-16-1999 At 10118 aw.
AMEND DECLA 12,00

A.  Brookston Place is & single family housing development in Hamilton County,
Indiana (the “Development™), which is subject to that certain document entitied “Declaration of
Covenants, Conditions and Restrictions for Brookston Place,” dated May 12, 1997, and recorded on
May 28, 1997, as Instrument No, 9709720573, in the Office of the Recorder of Hamifton County,

Indiana (the “Declaration™).

B. Section IOBoftheDeclantionwﬁdesthattthcvebpershallhavetherightto
armend the Declaration at any time, and from time to time, for certain reasons, mcluding to bring the
Declaration into compliance with statutory requirements and to comrect clerical or typographical
etrors.

C. The Declaration, as well as the Plats, as defined in the Declaration, failed to includs a
description of certain *“Landscape Easements,” which are reserved upon the Plats.

D.  The omission of such description was a clerical error in the preparation of the
Declaration and the Plats. Furthermore, the inclusion of such description is a statutory requirement
imposed by the Town of Fighers, Indiana, in connection with the approval of the Plats and the

Declaration.

E. Accordingly, the Developer now dasires 1o amend the Declaration in accordanee with
the terms hereof.

Terms:
NOW THEREFORE, the Developer herehy amends the Declaration as follows:

1. The following is hereby added as new subsection (f) to Section B(A) of the
Declaration:

*(fy  There are strips of ground as shown on the Plats marked “LE”
{landscape casement) which arc reserved for the continuation and preservation of the
trees and vegetation in such areas. Notwithstanding the reservation of such
casement, the Owners of the Lots subject to a landscape easement which does not
extend along adjoining streets or roads shall have the exclusive right to use such azea,
subject to any other easement rights aifecting such Lot. No permanent or other
structures shall be erected or maintained in such areas, including but not limited to
fences, patics, decks, driveways, and walkways, unless such are specifically
approved by the Committee and are in accordance with the Town of Fishors” zoning
standards.”




2. The undersigned hereby represents that the provisions governing the amendment of
the Declaretion, as described in Section 10 of the Declaration, have been met and satisfied.

3, Except as amended by this First Amendment, the Declaration shall remain in full
force and effect in accordance with its terms,

IN WITNESS WHEREOF, the Developer has caused this First Amendmest to Declaration
of Covenants, Conditions and Restrictions for Brookston Place to be exccuted as of the date written

above.

C.P. MORGAN COMMUNITIES, L.P,

By: C.P. Morgan Investment Co., uc.,
General Partner
) S8:

By: @)w OL./
Mark W, Boyce, Vice President
COUNTY OF HAMILTON )

Before me, 2 Notary Public in and for said County and State, personally appeared Mark W. Boyee,
the Vice President of C.P. Morgan Investment Co., Inc., the genera partner of C.P. Morgan
Communities, L.P., who acknowledged the exccution of the foregoing First Amendment to Declaration
of Covenants, Conditions and Restrictions for Brookston Place on behalf of such developer, and who,
having been duly sworn, stated that the representations therein contained are true.

Witness my hand and Notarial Seal this% of 1999.

STATE OF INDIANA )

My Commission Expires: My County of Residence is:

AA'_"_ ....“"“_-._.. __,\-:
. no“f;.-\"'

L0-(1-d00 Mw i

This Instrument prepared by:

Lewis E. Willis, Jr., Esq.
Stark Doninger & Smith

50 South Meridian Street
Suite 700

Indianapolis, Indiana 46204,

e



