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THIS DECLARATION OF COVENANTS, “‘CNDITIONS AND STRICTICONS OF
DELAWARE TRACE (the "Declaration®) is made this €

day of
» 1995, by Qak View Associates, LLC, an Indiana Limited liability company,
hereinafter referred o as “Declarant”.

WHEREAS, Declaxamismeloleownerofthefeesimpletitletoceminrwm
located in Hamiltor County, Indiana, more particularly described in Exhibit *A* attached hereto

and incorporated herein by this reference, consisting of approximately 38.86 acres (the "Real
Estate™); and

WHEREAS, Declarant desires to preserve the character of the Real Estate and to protact
the property values within the Real Estate; and

WHEREAS, Declarant intends to sell the Real Estate restricting it in accordauce with a

common plan designed to preserve the value and residential qualities of the Real Estate for the
benefit of its future owners; and

WHEREAS, Declarant intends to restrict the uses of the Real Estate in accordance with
a common plan as stated in this Daclaration and

WHEREAS, Declarant has formed (or intends to form) the Association (as defined
hereir) for the purpose of carrying out the power and duties aforesaid,

NOW, THEREFORE, Declarant hereby declares that the Real Estate, and any additional
DBraperty as may by subsequent amendment be added to and subjected to this Declaration, shall
be held, wansferred, encumbered, used, sold, conveyec, leased and occrpied subject to the
covenants and restrictions contained in this Declaration which shall "run with the land® expressly
aud exclusively fon Ui use and benefii of the Real Estate and of each and €ery person or entity
who now or in the future owns any portion or portions of the Real Estate and which shall be
tinding on all parties having any right, title or interest in the Reai Estare. Declarant, for itself
and it successors and assigns, specifically reserves unto itself the right and privilege to include
Additional Land (as defined herein) within and subject to, the terms and provisions of this
Declaration by recording a document with the Recorcer of Hamiiton County, Indiana, makirg
reference to the terms and provisions hereof,

SECTION 1. DEFINITIONS. The following terms used in this Declaration shal! have the
following meanings:

Section 1.1 Additional Land. "Additional Land" shall mean and refer to additional real
property now owned or which may in the future he owned by Declarant subject to Declarant’s

unilateral right to annex the same within and subject iv this Doclaradcon as provided clscwhase
herein.

Section 1.2 Association.  “Association® means Delaware Trace Homeowners'
Association, Inc., its successors and assigns,  t6 be formed Indiana not-for-profit corporation,

t-Year.DocID 1995.64693 Page: 6 of 44
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which will be the incorporated association 2f all Owners in the Real Estate, more pacticulaly
described in Section § of this Deciaraticn.

Section 1.3 Board of Directors. "Board of Directors” or *Board® means the govening
body of the Association elected by the Owners ir; accordance with the By-Laws.

Section 1.4 Building. “Building" means all structures erected on the Rezl Estate,

ir:luding Residences, garages, accessory buildings, outbuildings, or covered and enclosed
permaneat structures of any kind.

Section 1.5 Builder. *Builder® means the

person, firm of entty (including he
Declarant) constructing the first Residence on each Lot

Section 1.6 By-Laws. "By-Laws* means the By-Laws of the Association providing for
the administration and management of the Association.

Section 1.7 Committee. *Committee” means the Architectural Control Commirtee which
shall be constituted and governed as set out in Section 9 of this Declaration,

Section 1.8 Common Area. "Common Area” means those portions of the Real Estate
designated *C.A." or "Common Area* on the Plat.

Secion 1.9 Common Expenses. *Common Expenses® means the expenses of
administration of the Association, expenses for the upkeep, maintenance, repair and replacement

of the Common Area and other coss and expenses incurred by the Assaciation for the comaen
benedli of the Cwners.

Secticn 1.10 Declarant. "Declarant® means Oak View Associates, L1.C, an Tndiana
limited Yability company, and any successor or assignee of its interest in all or part of the Real
Estate or in this Declaratior under an instrument or insruments which expressly state that the
successor or assignee thereunder shall become the Declarant for purposes of this Declaration.

Section 1.11 Delinguency Date. *Delinquency Date™ means the date which is ten (10)
days after the due date of 2ny Regular or Special Assessment,

Section 1.12 Drainage Easements. "Drainage Easements” means the easements labeled
*D.E.” on the Plat which have been created to provide paths and courses for area and local
storm drainage eithar over land or ia ad:quate underground conduits to serve the needs of the
Real Estate, the lands adjoining the Real Estate, and the public drainage system.

Section 1.13  Tngress Egress Easements. “Ingress-Egress Easements® mean the
easements labeled "T.E.” on the Plat which have been created 1o provide ingress and egress to,
over and from the Real Estate,

ar.DocID 1995.64693 Page: 7 of 44
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Section

.14 Lot. “Lot® means one of the numbered lots as shown on the Mat of the
Real Estate.

Section 1,15 Mortgagee. "Mortgagee® means the holder of any first mongage on any
Lot or Residence and other improvement constructed o o Lot.

Section 1.16 Owner. "Owner" mesns 2 person, firm, corporation, partership, trust or
other legal entity or any combination thereof, including Declarant, which owns the record fee
simple title to a Lot; provided that persons or entities owning a single Lot as tenants in common,
joint tenants, tenarts by the extireties or any form of joint or divided vwaership, shail be deemed
one Owner for purpses of this Declaration, and provided further that any person holding recerd
fee simple titls for purposes of security only shall be excluded.

Section 1.17 Phase, ‘Phase'meansunlporﬁonofmekalﬁmuconuinedin
individualpht(s)tobemordedassecﬁonsofmekeell’stmmmdytobeconveyedto
individual Lot purchasers.

Section 1.18 Plat. "Plat" means the Master Development Plan of the Real Estatc
prepared by Schneider Engineering Co:poration attached to this Declaration as Exhihit "B" and
incorporated by this reference, the Plat of Phase 1 and the Plats of any subsequent Phases. “Dlpt
Schneider Engineering Corporation attached to this
A S ATNeE oA RS- op o PR

of Phase 1" means the plat prepared by

Decanion » EihiliL_C* s
Laditines e anivnian s )|

4

Section 1,15 Keal Estate, *Real Estate” means the real estate described in Exhihit A
together with any additi:ing thereto as provided in this Deciaratio

Section 1.20 Residence. “Residence® means a single-family dwelling constructed on a
Lot.

Section 1.21 Sewer Easements, "Sewer Easements® mean the easements labeled *S.E,*
on the Piat which have been created for the use of the utility having jurisdiction over the storm
and sanitary waste disposal systems for th. purpose of instaltation and maintenance of sewers,

Scctoa 1.22 Vehicle. "Vzhicle® means motor homes, nmotor-powered conveyances,

boats, trailers, campers, motorcycles, scooters. trucks, vans. tractors, tractor trailers, buses and
automobiles.

SECTION 2. IN GENERAL.

Section 2.1 Name. The Real Estate shall be known and designated as "Delaware
Trace".

et e e —— s - e e e
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Section 2.2 Residential Development, The Real Estate and sach Residense constiuc:ad
within the Real Estate shall be used by its Owners and occupants exclusively for residential
purposes. No commercial building (recreational facilities constructed on the Common Ares shall
not be considered commercial buildings) shall be erected, zltered, Flaced or permitiad 1o iemain
on any portion of the Real Estste. No business activity or business shall be cairied on or
conducted from a Residence except for home occupations psrmitted under applicable zoning laws
a3 approved by the Committee. Leasing of a Residence for residential purposes shall not be
considered 1 business or business activity as long as the lease meets the requirernents of thig
Declaration applicable to the particular Resicence,

R

Section 2.3 Governmental Restrictions. The Feal Estate and all Lots and Residences
constructed upon Lots shall be subject to the zoning ordinances and regulations of the applicable
governmental authorities al) of which are incorporated by reference,

-

; Secticn 2.4 Effect on Owners. The Owners of any Lot subject o this Declaration by
: asceptance of 2 deed conveying title thereto or in the execution of 2 contract for the purchase

thereof, whether from Declarant ora subsequent Owner of such Lot, shall aceept such deed and
' execute such contract subject to each and every restriction and agreement herein contained. By

acceptance of such deed or execution of such contract, the Owner acknowledges the rights and
powers of Declarant and the Committee with respect to these restrictions and alsp for
themselves, their heirs, personal representatives, successors, and assigns, such Owners ¢

CovERnt
553 agros and consent to and with Declarant and to and wit ihe Uwners and subsequent Graners
of each of the Lots affected by these restrictions, to keep, observe, comply with and perfoi.n

such 1estrictions and agreements.

+ “ULSNI

t

)

€

Section 2.5 Owaer's Easement of Enjoyment. Every Owner shail have % right and
easement of ingress and egress in and to, and, use and enjoyment of the Common Arez, which
shall be appurtanant to and shall pass with the title to every Lot, subject to:

[

j

; (i)  the right of the Association to charpe reasonable admission and other fees
A for die use of any Common Area and to impose reasonable limits on the number
of guests who may use such facilities;

(i)  thcright to suspend use of any such facilities for any period during which
any assersment for Common Expenses against that Owner’s Lot remains unpaid,
ang for any violation by an Owner of the Association’s rules and regulations. for
the duratian of the violation and for an additional pertod thereafter not to exceed
thirry (30) days, The Accociation may suspend the voting nghts use of an Owner
for any period dusing which any assessment against such Ownex’s Lot remeing
unpaid; and for the duration of any violation and for a period thereafter not to

exceed thircy (30) days for any infraction uf the Association's published rules and
regulations.

£6949
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(iii)  the Declarant’s reserved easements as described herein and the right of the
Declarant to grant easements in and to the Common Area to any public agsncy,

authority, or wiiliry for such purpoces as benefit only the Devzlopment or portions
thereof and Cwners or Lots contained therein:

@v) theright of the Association to borrow money for the purpose cf inproving
the Common Area or any portion thercof, for acquiring additional Common Area
ot for constructing, repairing, or improving any facilities located or *o be located
thereon, and to give as security for the payment of any such loan a mo;

conveying all or any portion of the Common Arca, provided two-thirds U3y of
each class of Members shall approve; provided, however, the lien and
encumbrance of any such mortgage given by the Association shall be subject and
subordinate t0 any and all rights, interests, options, easemeats, and nrivileges
reserved ormbﬂshedinthisbeclmﬁonforthcbmeﬁtofmcxmmormy
Owner, or the holder of any Mortgage, irrespective of whea executed, given by

Declarant or any Owner encumbening any Lot or other property located within
the Develonment; and

(v)  theright of the Association o dedicate or transfer all or any portion of the
Common Area to any public agency, suthority, or utility for such purposes and

subject 10 Such conditions as may be agreed to by two-tnirde (%/3) of the
Members of the Association.

This Section 2.5 may not be ameaded wishout the written consent of Declarant during
the time that Declarant owns any p-operty subject to this Declaration.

Section 2.6 Delegation of Use. No Owner may delegate his or her right of enjoyment
to the Common Area 10 any other individual without the prior written consent of the Association,
provided, however, any Owner may delegate in accordance with the provisions of tais
Declaration and the rules or regulations of this Declaration and the rules or regulations
promulgated by ihe .Association his right to enjoyment and use of the Commen Area and
facilities tc 2 member of his family, his tenants or contract purchaser who reside on any Lot.

Section 2.7 Owner’s Right to Ingress, Egress and Support. Each Qwner shall have the
right 10 ingress and =gress over, upon, and across the Common Area necessary for access to his

or her Lot and shall have the right to lateral support for his or her Lot, and such rights shall be
appurtenant to and pass with the title to each Lot.

Section 2.8 Rules and Regulations. The Board of Directors of the Association may
establish reasonable ruies and regulations conceming the use of the Common Area, facilities
located thereon, and individual Lots in the Development, as appropriate. Copies of such
regulations and amendments thereto shall be furnished by the Association to all Owners prior
1o the rule’s effective date. Such regulations shall be binding upon the Owners, their fanilies,
tenants, puests, invitees, and agents until and ualess such regulation, rule, or requirement shall

.5
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be specifically overruled, cancelled, or modified by the Board of Directors of the Associziion
or the Members by two-thirds (2/3) vole of each class of Membass, In addition, te
Association, through its Board, may, by contract or other agreement, enforce county crdinances

or permit Hamilton Couaty tc enforce ordinances affecting the Develenment for the benefi: of
the Association and its Members.

SECTION 3. PHYSICAL CHARACTERISTICS OF THE DEVELOPMENT.

Section 3.1 Ownership of Common Area. ‘The Common Area shall be corveyed io or
owned by the Association as indicated in this Section, and shail be held for the uve and
enjoyment of the Owners. All Owners shall have a right and easement of ingress and egress in
and to, and use and enjoyment of the Common Area, which right shall pass with title (o every
Lot, subject to the provisions of this Declaration including, but not limited to the following:

Section 21,1 Thc Coumuun Area in esch Phase shall be conveyed to the
Association on or prior 1o the conveyance of the last Lot owned by Declarant in
the particular Phase of the Development to a homeowner or Builder; provided,
however, that expenses relating to the maintenance of the Common Area within
each Phase are to be included within the Association’s budget from the time of
conveyance of the first Lot in the particular Phase of the Real Estate.

Section 3.1.2 The Declarant may develop and construet improvemenis on any
portion of the Real Estate designated as Coramon Area.

Section 3.1.3 If by reason of inexactness of construction, ssttiing after
construction or for any other reasons, improvements on any Common Azea
encroach upon any Lot, an easement shall be deemed (o exist and rug to the
Association for the maintenance, vse and enjoyment of such Common Area.

Section 3.2 Maintenance of Common Area. The Association shall maintain, repair and
replace all of the Common Arez including but not limitad to the entry ways, the iaxes, waiking
paths, Delaware Trace signs, community building, landscaping, pathways o the Common Areas
between Lots 82 and 83 and betwsen Lots 90 and 91, and any other improvements on the
Common Arez in the manner deemed necessary and appropriate by the Board in its sole
discredon and shall proviae such other services as the Board shall determine appropriate. The
Association shall maintain the rear drainags area along Lots 3-10 and 166-177,

Section 3.3 Easements. Perpetuai and non-exclusive Drainage Easements, Sewer
Easements, and Utility Easements for the purposes of tiie installation, maintenance, repair and
replacement of all sewer, water, storm water, power and telephone lines, pipes, conduits,
transformers, or cable television facilities are reserved as shown on the Plat. Ingress-Egress
Easemenis are aiso reserved as shown on the Dlat.  Within theee €asementy, nip structure, or
other material shall be placed or permitted to remain which may damage or incerfere with the
installation and maintenance of utilities or which may change *he direction or flow of drairage

-6-
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or which may obstruct ar retard the flow of drainage. Plants, trees and other vegetation are

allowed in the easements subject to any other restrictions on landscaping contained in this
Declaration or any other Declaration applicable to the Real Estate.

Section 3.4 Sureeis. Until aceeptance by the appropriate govemmental uni;, ali streets
within the Real Estate shall be considered to be Common Area,

Section 3.5 Underground Utilities. All utilities including but not limited to vater, gas,
electric, sewer and cable television shall be instalied underground.

Section 3.6 Sidewalks. Sidewalks no less than four (4) feet in width shadl be constructed
7088 that portion of each Lot which is considered to be the front, and the instal'ation and
maintenance of Said sidewalk shall be the responsivility of each indiviGual Lot Cwner, These
Sidewalks shail be fully completed and available for use not later than the date of initial
occupancy of such Residence.

Section 3.7 Declarant’s Reserved Easement. Notwithstanding any provisions consa’ned
in the Declaration to the contrary, Declarant hereby expressly reserves unto itself and its
Successors and assigns a nonexclusive, perpetual right, privilege, and easemeat with respect to
any property in the Real Estate, for the benefit of Declarant and its successors and assigns over,
under, in, and on the Real Estate, without obligation and without charge to Declara:it, for the
purposes of consiruction, installation, relocation, development, sale, mzirtenance, repair,
replacement, use and enjoyment and otherwise dealing with the Beal “istate and 7Ry other
property now owned or which may in the future be owned by Declarant. The resarved easement

shall constitute a burden on the title to all or any portion of the Reai Estate and specifically
includes, but is net limited to:

(@) the right of access, ingress, an: egress for vehicular and peestrian traffic ovar,
under, on, and in all or any porton of the Real Estate; and the right to tie into any
poriion of the Real Estate with driveways, parking areas, streeis, the drainage system and
walkways; and the right to tie into and/or otherwise connect and use (without a tan-on
or any other fee fof so doing), repiace, relocate, maintain, and repair any device which
provides utikity or similar scrvices, including, without limitation, electrical telephone,
natural gas, water, sewer, and drainage lines and facilitias constructed or fnstatlad in, on,
under, and/or over all or any portion of the Real Estate;

()  the right to construct, install, replace, reiocate, maintain, repair, usc nd enioy
siges, model residences, sales offices, construction offices and business offices a, inthe
sole opinion ¢f Declarant, may be required, converient or incidental to the construction
and sale by Declarant of residences in all or any portion of the Real Estate or in any
portion of the Additional Land; and

e e
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©)  the right 10 maintain a sales and matketing office for the Real Estate within the

Common Area without cost to Declarant until Declarant no longer owns any Lots ia the
Real Estate,

e

No rights, privilegss, and easements granted or reserved herein shall be merged into the
title of any property within the Real Estate, buuhaubeheldindepmdemofsuchﬁde,mdno
/ such right, privilege, o easement shall be surrendered, conveyed, or relecsed unless and ungl

andueeptbydelivuyofaquilclaimdeedfmmDeclalantrehsingsuchrighl. privilege, or

yﬂp:mm‘umcemerew“mhmmwauoranyporﬁcnofﬁwkalm.

Declmntmymtmabnﬂduofmwiminmekealmsimﬂarﬂghuugrmmm
Declarant under (b) and (~) above.

This Section 3.7 may not be amendec without the advance writtsn consent of Declarant
as long as Declarant owns one or mwie Lots.

v

SECTION 4. CONSTRUCTION PROVISIONS.

Section 4.1 One Residence. Only one Residence shall be constructed on any Lo,

"
1
L)

Section 4.2 Minimum Residence Size. Each Residence in the Real Estate shall contain
at least three (3) bedrooms and two (2) full bathrooms. The following minimur, sizes shsll
apply to each Residence constructed on a Lot:

Section 4.2.1 Cne story Residences shall have finished ground floor ares of not
less than 2000 square feet above finished grade,

G6 # fl:IJ.SNI._.'
|

Section 4.2.2 Two-story Residences shall have a finished ground flocr area of
not less than 1400 squars feet above finished grade and 2 total finished arsa of
not less than 2200 square feet above finished grade.

For purposes of this Section 4.2, ground floor area shall be determined from: the arez of
the Residence measured from the outside of the building foundations exclusive of open porches,
breezeways, garages, chimneys and eaves.

£6949

H The provisions of this Section 4.2 may be waived by the Committee upon application in
! writing by any Lot Owner. No waiver will be valid unless and until it is properly signed by a
member of the Committee and placed of record in the Office of the Recorder of Haniilton
i County, Indiana,

i Section 4.3 Maximum Height. No single family Residence exclusive of chimney shall
: exceed twenty-five (25) feet in height measuzed from the lowest finished grade level at the front

of the Residence's foundation visible from any street to the underside of the eave line of i
oof,

-t
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Section 4.4 Construction of Scwage Lincs. Al sanitary sewer lincs within the Lots shall
be designed and constructed in accordance with the provisions and requitements of Carmel,
Indiana,

Section 4.5 Setback. No Residence, Building or other permanent structure shall be
lowedonmyutnwutotheboundariuofuwmnhanmeminimumsetbacklinesushown
ondxePlatorthesetbackrcsn'icﬁonineffectattheﬁmeofconsu'uctionuaubﬁmdby
Cermsl, Indiana if sny, whichever is more reetrictive, For the purpeses of this covenani,
elves,stcpsmdopenpomhushaﬂnotbeconsidmdaspmaiakuidm;mvided,
however, that this provision shall not be construed to permit any portion of a Residence va a Lot
to encroach upon any other Lot in the Real Estate.

Section 4.6 Prohibited Building Styles. Modular construction or modular homes will
not be permitted upon any Lot in the Real Estate. No used Residences will be relocated or
placed on any Lot with the exception of construction and sales offices to be maintained by

larant, No PRasidence shall be constructed with used materials. The finished exterior of

every Residence constructed or placed upon a Lot shali be of a MBIy oF wosd product
materal,

Section 4.7 Minimum Exterior Brick Requirements. The finished front exterior of every
Residence shall have a minimum of ihree hundred (300) square feet of brick or other ™asnry
material approved by the Committee. All exterior fireplace chimneys or fireplace flues must
have a brick exterior unless another material is approved by the Committee,

Section 4.8 Solar Devices. No artificial or manmade device which is dasigned or used
for collection of or heated by solar energy or other sin,itar purpose shall be placed, allowed or

maintained upon any portion of the Rea] Estate including any Residence without the consent of
the Committee.

Section 4.9 Antennas and Towers. No television, cable, radio, shor-wave or other
antenna, pole or tower shall be placed, constructed or maintained upon the roof or exterior walls
of any Residence, or within the Real Estats, without the consent of the Committes,

Section 4.10 Garbage Disposals and Sanitary Sewer, Water. All Residences shall be
equipped with a mechanical device for the grinding and disposal of garbage ané food waste in
the kitchen(s) which shall discharge to the sewer drain. All sewage disposal shall b= ~onnected
with the sanitary sewer system of the utility providing such service to the Real Ssizte. No sepiic
tanks, holding tanks or vesspools shall be constructed or permi ted to remain anywhere within
the Real Esiate. No privais or semi-private water supply system may be located anywhere
within the Real Estate. Each Owner shall connect to domestic water service provided by a
public or private utility company and shail pay all connection, availability or other charges
lawfully esta:"*shed with respect to such connection.
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Section 4.11 Fences, Mailboxes and other Structares, In order to preserve the natural
quality and aesthetic appeararce of the existing geographic areas within the Real Estate, any
fence, flag pols, basketball goal or similar structure must be approved by the Committee as to
size, location, height and composition before it may be installed. Each Residence shall be
provided with a mailbox to be furnished and installed by the Deciarant, All malboxes shall be
of the same design and approved by the Committee. No names, designs cr other onumentation
shall be placed on any wmumwmmmmmmmmmmsmm
numbers. No wall, fence, hedge or shrub planting which obstruets sight lines 2t elevations
above two (2) feetslnllbep!wedorpemﬁmdtorenuinbaweenlheﬁontpmpmy line 3ad
the front building setback line except where such shrub planting is approved by the Committee.
No Fences shall be allowed except where required by law and/or approved by the Committee,
The intent is not to allow fences except for small privacy fences. No fencing shall be permitted
along the frontage of Hazel Dell Road. No outdoor pet enclosures of any kind except for
“invisible fences* (underground, electronic or otherwise) shali be permitted without prior
approval of the Committee.

Section 4,12 Light Fixtures. Each Residence shall have at least one wail bracket light
fixture adjacent to the main entry door. Each Residence shall have at least one post light
adjacent to the driveway-sidewalk intersection.

Section 4.13 Eaterier Construction. The following requirements shall be applicable
unless the Co:nmittee shall approve otherwise:

(3)  all utility facilities in the Development will be underground except where required
to be placed above-ground by the individual utility supplier;

(b)  whenever possible, all utility meters and HVAC units in the Roat Estate will ba
located in places unseen or screened from the front of the Residences:

{©)  no outside fuel storage tanks will be permitted above or below grouns in the Real
Estate;

(d) il windows in the Real Estate will be factory or on-the-job pzinted: no raw
aluminum windews will be permitted;

(e)  all gutters and down spouts in the Real Eswate wiil be factory or on-the-job
nainted;

()  all roof pitches of Residences shall be six to twelve (6:12) or greeter, and there

shall be at least one (1) gable end on the front building elevation unless otherwise
permitted by the Coramittes;

(&)  no metai, fiberglass or similar type material awnings or patio covers will be
permitted within the Real Estate;

-10 -
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()  no above-ground swimming pools will be permitter anywhere within the Real
Estate;

()  cach Residence shall have at least a two-car garage attached tc ths Residence of
the same architectural design and materials, and with a finished Jdry wall interior,
Garage doorsmaybeplaoedsoummeydonotfacethesamedirecﬁona;hefrontewy
of the Residence. Each Residence must install automatic garage door opennrs to keep
the garage generally closed and the contents not in view; and

1)) driveways must be concrete, no less than sixteen (16) feet in width and extend
froie their point of consicction with the abutting street or road to a point of connection
with the garage entry.

Section 4.14 Submission of Documents. No Residence, Building or other pcrmanent
structure shall be erected, placed or altered on any Lot until the construction plans and
specifications, landscaping plan, and a plan showing the location of the structure upon the Lot
have been approved by the Committee as to quality of workmanship and materials, harmony of
external design with existing structures, and as to location with respect to topography and
finished grade elevation. Approval or disapproval as raquired in these covesants by the
Committes shall be i writing, In the event the Committee fails to approve cr dissprrove any
plans and specifications within thirty (30) days after such plans and specifications have been
submitted to it, or in any event, if no suit to enjoin the construction has been commenced prior
1o the completion thereof, approvai will not be required, and the related covenants shall be

ueemed to have been complied with fully.
Section 4.15 Responsibilities During Construction.

Section 4.15.1 When the basement and/or foundation of a Residence is
constructed, stone shali be installed over the path of the driveway and shall be
level with the curb at e Let line 1o avoid curd breakup.

Section 4.15.2 No track vehicles or heavy equipment vehicles shal be operaied
or unloaded on any street.

Section 4.15.3 No construction vehicles, snacks or authouses shzil be erected or
situated on any Lot herein, except for use by a Builder during construction of a
proper sisucture, which Builder's temporary construction structure shall be
premptly removed upon completioa of the Proper structure,

Section 4.15.4 During the construction period, the Lot shall be maintained in a
clean and orderly manner at all times. All loose shingles, lumber, bricks, block,
drywall, insulation, or other building matenal which can blow onto adjacent Lots
shall not be left lying around. Construction trash shall be conteined in 2 trash
fence and shall be removed from the Lot once per week or containsd in a dump

-11-
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site on site provided by a trash disposal service which will empty the container
as needed,

Section 4.15.5 The Lot Owner shall be responsible for removai of dirt, mwd, or
debris or other foreign tnacerial of any kind whick may be depssited upon the
oad or easements frora construction un the Lot If such deposits occur, the Lot
Qwner shall make provisions to remove suc'; ideposits within cre (1) day or the
Committee may remove such deposits and charge the Lot Owner.

Section 4.15.6 Al Utility services to the Lot, including but ot Gimited to water,
power, sanitary sewers, telephone and cable, shall be shown on the plat and said

service shall not undermine the curbs or alter the subsurface or surface drainage
system.

Section 4,16 Drainage. The drainage plan required to be submitted to the Committee
shall show the topography of the Lot and the proposed method of drainage. In the event that
storm water drainage from any Lot or Lots flows across another Lot, provision shall be made
by the Owner of such Lot to permit such drainage to continue without restriction or reduction
across the downstream Lot and into the natural drainage channel o course, although 10 specific
drainage easerent for suck flow of water is provided on the Plat. To the extent not naintained
by the drainage board or by the Association 5 provided in this Agreement, *Drainage
Easements” reserved as drainage swales shali be maintained by the Owner of the Lot upon which
such easements are located such that water from any adjacent Lot shall have adequate drainage
along such swale. The elevation of a Lot shali not be changed so as to affect materially the
surface elevation or grade of surrounding Lots. Perimeter foundation drains, sump pump drains
and down spouts shall not be discharged into streets or street rights-of-way. Thess drains shall
be connected whenever feasible into a subsurtace drainage tie. Each Owiier shall mainiain the

subsurface drains and tiles located on his Lot and shall be liable for the cost of all repairs thereto
or replacements thereof.

Section 4.17 Landscaping. All landscapirg within the Real Estate shall comply with the
manicipal code of C- mel, Indiana, No landscaping shail be permitted 5a any Common Area
except with the approval of the Committee. The front yards of all Lots must be sodded, and
side and rear yards must be seeded and covered with straw. The front yards cf all Residences
must be landscaped, and plans for all Jandscaping visible from the strect must be submitted to
and approved by the Committee. All front yard landscaping, and the sodding, seeding and
srawing of Lhe Lot, shall be installed by the Builder concurrently with the constuction of the
Residence and shall be installed not later than the date of initia] occupancy of the Residence;
provided, however, that if constrection of the Resideuce is completed or inital Occupancy occurs
between November 1 of any year and March i of the next following, the installation of the

landscaping may be delayed, but shall in any event be completed not later than the following
May 31.

-12-
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SECTION 5. MEMBERSHIP IN THE ASSOCIATION.

Section 5.1 The Organization. The Association is 2 non-profit corporation organized
under the laws of the State of Indiana. Its affairs shall be governed by and it shail have such

POWers as are set forth in the documents, It is the Association of Ownars within Delawase
Trace.

S

Section 5.2 Membership. Each Owrsr {including Declarant for so long as Declarat is
an Owner) by virtue of being an Owner, shall be a Member of the Assaciation No other person
shall be accepted as a Member.

[P,

Section 5.2.1 Appurtenant to Qwnershin. Assaciation membhership is appurtenant
to and may not be Separated from the ownership of a Lot Membdership shall
terminate upon termination of Lot ownership. Ownership of a 1 ot shall be the
sole qualification for Association msmbership, Membership shall not be
transferred, pledged or alienated in any way axcept upon transfer of title 10 the
Owner's Lot (and then only to the transferee of title to such Lot). Any attempt
to make a prohibited transfer is void. The rights, duties, privilsges and
obligations of all Members shall be provided in the documents.

+ *ULSNI

.,,
1

Section 5.3 Claszes of Membership. The Association shall initially have two (2) classes
of Members:

Section 5.3.1 Class "A" Members. Each Qwner exvept Declarant shall be a
Class "A* Member. Only one (1) vote for each Lot owned by a Clais A
Member(s) may be cast. The vote for each Lot shall be cast as a majority cf co-
owners of the Lot shall determine. Any vote cast by a single Member shall be
deemed the authorized voie for ihe Lot. If the nigjerity of oo Gwidds preséiis ia
person or by proxy at a meeting cannot agree as to how to cast the vots for their
Lot, no vote shall be cast for that Lot. The power to cast a particular Member’s
vote may be exercised by (i) the Member's conservator; (i) the guazdian of his
estate; (iff) the parent(s) entitled to custody of a Member if the Member is a
minor; or (iv) the exesutor o: administrator of a deceased member’s estatc if the
Member’s interest in the Lot is subject to administration sn his estate.

|
]

Section 5.3.2 Class "B" Members. Declarant shall be the sole Tlass “B*
Member The Daclarant shall be entitled to theee (3) votes for each Lot it owns.
Class B membership shall expire a,-d shall be converted (t & "Centrol Tronsfer
Date”) to Class A Membership on the first to occur of the following eveats:

£69+9/c6

@)  When ihe total votes outstanding in Class A riembership equals the
total votes outstanding in Class B; or,

13-
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()  Whea in its sole discretion the Declarant shail d=termine,

Section 5.3.3 Conversion of Class B Membership. Upcn the conversio: of Class
A Membership to Class B Membership, but while Declarant stil! owns one or
more Lots, each provision of the documents which requires approval by a cartain
percentage of each class of Members shall instead require: (i) :he spproval of
said percentage of all Members; and (ii) the approval of said pexcantage of all
Members other than Deciarmnt. After Declarant no Iongec owns a Lot, each
provision of the docuinents which requires the approval of a cestain percentage
of each ciass of Members shall instead require the approval of said percentage of
all Members,

SECTION 6. RESTRICTIONS ON THE USE OF THE REAL ESTATE.

Tn order to preserve the character of the Real Estate and to protect the property values
thermin and without intending 1o Limit the generality of the foregoing provisions, the following
protective covenants and restrictions are imposed as a common scheme upon the Real Estate and

shali be applicable to each Lot and o each Residence constructed upon a Lot within the Real
Estate,

Section 6.1 Parking, No vehicle nor any inoperable vehicles shall be parked for storage
overnight or longer in such a manner as to be visible to occupants of the Real Estate or the users
of any public street within the Real Estate, provided, however, that nothing herein shall prevent
the parking of operable automobiles in the driveway of a Residence. All scmmcrsial vehicles
must be parked overnight within an enclosed garage. No boats, campers, trailers of any kind,
buses, mobile homes, trucks or any other unconventional vehicles of any description shall be
permitted, parked or stored anywhere within the Real Ectate; provided, however. that nothing

haemia oL 1Y
1M

Citin shali prevent the parking or storage of such vehicles completely enclosed within a garage.

Section 6.2 Temperary Structures. No Residence shall be occupied prior to completion,
and thete shall be nu temporary living quariers constructed within the Reai Estate, o mailer,
basement, tent, shack, detached garage, bam, shed or other outbuilding shaii be erected on any
Lot without prior approval of the Committes, and no such structure, if approved, shall at any
time be used as a residence, temporarily or permanently, nor skall any structure of a temporary
character be used as a Residence, The restsictions of this Section 6.2 shall not be construed so
as to prohibit the Declasant from maintainiag a temporasy construction and sales nffice as
referenced in Section 4.6 of this Declaration.

Section 6.3 Animals and Pets. No animals, livestock or poultry of any kind may be
raised, bred, kept or permitted on ary Lot with the exception of dogs, cats or other ysual and
common household pets in reasonable number, No pets shall be kept, bred or maintained for
any commercial purpose. Dogs which are household pets shall be confined on a leash at ali

times whenever (hey are outside a Residenice. Each Owner shail be raspnsible for removal of
his or her pet's waste from Common Areas.

-4 -
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Section 6.4 Nuisance. It shail be the responsibility of cach Owner of a Residence to
prevent the devslopment of any unciean, uhealthy, unsightly, or unkempt condition of the
Owner's Residence. No Residence shall be used, in whole or in part, for the storage of sny
pmpenywthingthmwiﬂausemkcddmmapparmtehxmundunotumidy
eondiﬁonotﬂatwillbeobnoxioustomeeye;nm;hﬂlmysubmnu,dﬁngﬂmﬁalbckqx
uponanyR&‘daueﬂmwillemitfowlorobnoxiousodonorﬂmwiiluuaemynoisorothu
mdiﬁon:huﬂotmightdimmepnce.quiu,umy,wmion,mnfayofmm
of any Residence or Lo, noulnllanythm;bedonethe:mwndingwcw&emhmm
diwomfmmmym,ornuhancemnypumuﬂngmypmpmyadjwmhunﬂm.
Thmeslﬂunmbcmainninedanyplam.aninmls,deviee,or'hingofmysor!whonlcﬁviﬁu
or existence ia any way is noxious, danperous, unsightly, unpleasant, or of » nature a3 may
diminish or destroy the enjoyment of the Real Estats, Yard incinerators for the disposal or
; burning of trash shall not be permitted anywhere within the Real Estte. No iirearms oz hunting
weapons of any kind shall be used anywhere within the Real Estate,

o cveliid .

.

6 + “4LSNI

Section 6.5 Garbage Cans, Woodpiles, Etc, All garbage cang, wondpiles, and (ther
similai items shail be located or screened 5o as 10 be concealed from view of the neighboring
ResiGences, streets, and other living quarters located adjacent to the Residence. Sirewood piles
shall be kept neat and unobtrusive, The Committee has the authority to determine the location
of any firewood piles. All rubbish, trash, and garbage shall be regularly removed from the

Residence and shall not be allowed to accumulate thereon. The Association shall provide regular
trash collection and removal.

-
b
.

Sertion §.G Signs. No sign of any kind, including any "For Sale" signs, shx! be nailed
f ™= 10 any tree or attached to any street sign within the Real Estate. No sign of any kind shall be
-/ ' displayed 1o the public view u

pon any Lot or otherwise within the Real Estate except (i) one
family name sign of ot more than 144 square inches in area, (i) any signs utilized by the
Declarant or approved by the Committee for use by the Builders , or (iii) a sign limited in size
10 24 inches by 36 inches containing the words "For Saie” or "For Rent" indcating the name
of the seller, seller’s agent or lessor and phone numbar.

.

Section 6.7 Subaivision of a Lot. There
Real Estats nor any sale thereof in parcels ex
adjoining Lot if no new Lot is created and if the
of the Committee. The setback requirements set

shall be no subdivision of any Lot within the
t that 2 portion of a Lot mzy be sold to an
transferor obtains the prior written approval
out in Section 4.5 cannot be waived.

Section 6.8 Trash Receptacles, Every recepiacle for ashes, trash, rubbish or garbage
shall be so placed and kept as not to be visible fror any street within the Real Estate at any
time, except at the times when refuse collections ars made,

£6949

Section 6.9 Drilling and Exploration. No oil drilling, oil development operations, or
refining, quarrying, or mining operations of any kind shall be permitted upon or within the Real
Estate, nor shall oil wells, tanis, tunnels, mineral excavations, nor shafis be permitted upon or

-15-
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in any Lot. No derrick or other structure designed for use in boring for oil or natural gas shall
be erected, maintained or permitted upon any Lot.

Section 6.10 Diiches and Swales, It shall be the duty of every Qwner of every Lot o
whichunypmofmopeummdnimgedimhorswalcissimmedtokaepsuchpo:ﬁomhaeof
a3 may be sitvated upon his Lot continuously unobstructed and in good repair, and to provide
fortheinmlhﬁonafsuchculvemuponaidlmumybemsonably necessary to accomplish
the purposes of this subsection, except to the extent provided in Secticn 3.2 hereof. Al Lot
gwners, if necessary, shall install dry culverts between the road rights-of-way and their Lots in
conformity with specifications and recommendations of he Committee.

Section 6.11 Line of Sight. No fence, wall, hedge, or shrub planting which obatructs
sightlinesatdcvaﬁonsbetwmtwoa)andsix(&feetaboveanysuee:,publicorprivm,shall
bepiwedmpumimdwmminonanymumminmemnguhrmfomedbyme
sueetboundaﬁuandalineconnecﬁngthemaxpointsmeuty(?.O)feetfromtheinmwﬁonof
U sireei dines, or in the case of a rounded property comner, from the intersaction of the street
property lines extended. No tree shall be permitted to remain within such distance of such

intersection unless the foliage line 15 maintained at sufficient height te prvent obstruction of
such sight lines.

v
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Section 6.12 Damaged Structures. No Residence which has been partially or totally
desroyed by fire or otherwise shall be allowed to remain in such state for more than three (3)
months f-om the time of such destruction or damage,

Section 6.13 Clotheslines. Outdoor clotheslines are prohibited.

t

Section 6,14 Playground Equipment. All playground equipment must be approved for
safety, placcment and aesthetics by the Commitiee prior to installation. The color, size and

location of playground equipment will be factors in determining if the playground equipment is
approved.

Section 6.15 OQutside Rurning. No trash, leaves, or other materiai shall be burned upen
a Lot.

Section 6.15 Electric Bug Killers. Electric bug killers, “zappers® and other similar
devices shall not be installed at a locatior. or locations which will result in the operation tiereof
becoming nuisance or annoyance to other owners and shait only be operated when outside
activities require the use thereof and noi continuously.

269Qﬂ56

Section 6.17 Maintenance of Lots and Improvements, The Owner of aty Lot shall at
ali times inaintain the Lot and any Residence, Building or other structures situated there::n in
such manner as to prevert the Lot, Residence, building or other structure from becoming
urtighily. The Lot Owner shall keep the extsrior o/ the Residence Buildings, and other
structures iir such a state of repair or maintenance as to avoid their becoming unsightly.

-16-
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Section 6.18 Maintenance of Comimon Area. The Owner of any Lot shall at all times
refrain from cresting any conditicn that reasonably tends o detract from or diminish the
aesthetic appearance f the Co.nmon Areas.

Section 6.19 The Qwner of any Lot shail du the following;:.

Section 6.19.1 Mow the Lot at such times as may reasusably be required in
order to preveat the unsightly growth of vegetation and weeds and exercise good
hushandry with respect to all landscaping located thereon.

Section 6.19.2 Remove all debris or j ubbish from the Lozs.

Section 6.12.3 Prevent the eaistence of any other condition that reasonably tends
to detract from or diminish the aesthetic appearance of the Real Estaje,

Section 6.19.4 Maintain the tree plot and landscaping between the sidewalk and
any public street adjacent to the Owner's Lot.

Section 6.19.5 Maintain the tree plot and landscaping, if any, between the
Owner’s Lot and the curb of any public street adjacent to the Owner's Lot

SECTION 7. ENFORCEMENT.

The provisions of this Declaration shall be Liberally construed to effect the purpose of
creating a unifoem plan for the developmeat and operation of the Real Estate. In the event that
any Owner fails fully to observe and perform the cbligations set forth in this Deslaration, and
in the further event that such failure is not cured within thirty (30) days after written notice of
the same is given by the Comuiittee or the Board of Diractors, to such Owner, the Committee
or the Board of Directors shall have the right to commence judicial prmeeadings to0 abate or
enjoin such failure, and to take such further action as may be allowed at law or in equity 0
correct such failure after commencement of such proceedings. If the Committee or the Board
does not take action after receiving notice, then any Owner is entitled at the Owner's ezpense
to pursue any available legal remedy to enforce this Declaration. In the event that such failure
causes or threatens to cause immediats and substantial harm to any property outside of such
defaulting Qwner’s Lot of to any person, the Committee or the Board of Directors shall have
the right to enter upon such Lot for the purpose of carrecting such failure and any hamm or
damage caused thereby withour any lizbility whatsoever on the part of the Committee or the
Board ¢f Directors. The faiture or forbearance by the Committee, the Board of Directors, or
an Owner to enforce any covenant or restriction herein contzined shall in no evant be deemed
a waiver of th- right to do so thereafter. There shall be and theye is hereby created and declared
to be & conclusive presumption that any violation or breach or any attempted violaticn or breach
of any of the covenanis or restrictions contained in this Declaration cannot be adequately
remedied by an action at law and that injunctive relief ic appropriate. Al costs incurred by the
Committes or ihe Board of Directors in conrection with any act or proceeding undertaken to
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sbate, enjoin, or correct such failure, including attorney’s fees,
defaulting Ownor upon demand by the Committee of the Board of Direcicrs, and shall
immediately become 2 lien against his Lot, However, no lien under this section shall be
superior to (a) 2 licr, encumbrance, or secured interest recordsd before the recordztion of a lien
under this section, (b)alienformlemteuzuandothexgovemmmulmmnuorchrgu
against the Lot, or (c) any purchase 1noney mortgage. The rights in the Owners, the Committee

or the Board of Directors under this section shall be in addition to all oiher enforcament nghts
thereunder ar at law or in equity.

shall b2 paysble by the

SECTION 8. ASSESSMENT AND COLLECTICN OF COMMON EXPEMSES.

Section 8.1 Payment of Regular Assessments. Regwlar Asscssinents for each fiscal year
shall be established when the Boaid approves the budget for that fiscal year, which shel’ be at
least thirty (30) days in advance of each annual assessment period. Regular Aseessmants chall
bz levied on a fiscal year basis, There shall be Regular Asscssments based on the services
provided by the Association and the reserves needed for Common Area expenses.

Unless otherwise specified by the Board, Regular Assessments shal be due and payable
in monthly instatiments by each Lot Owner on the first day of each month Juring the tarm of
this Declaration, Regular Assessments shall commence as to each Lot on the first day of the
month following the conveyance of such Lot by the Daclarant to an Ovmer. Until January 1 of
the year immediately following the conveyance of the first Lot in the Rea!

Estate to an Owner,
the maximum annual Regular Assessment shall be $ 53152/ per Lot

Section 8.2 Budgeting. Regaruless of the nurmber of Members or the amaunt of assets
of the Association, cach year the Board shall prepare, approve and make available to each
Membser a pro forma operating statement (budget) containing: (i) estimated revenue and expense
on an accrual bas's; (if) the amount of the toal cash reserves of the Association currentdy
available for replacement or major repair on Common Area and for contingencies; (iii) an
uemized estimate of the remaining Vife of, and the methods of funding to defray repair,
replacement or additions to, major components of the Common Area; (iv) a general statement
setting forth the procedures used by the Board in the calculation and establishment of reserves
to defray the costs of repair, replacement or additions to major components of the Common
Area. Written notice of the Regular Assessment shall be sent to every Owner. The total amount
of expenses common and chargesble to all Owners shal! be charped equally against ail Lots in
the Real Estate as Regular Assessmen:s, with each Lot being responsible for a portion of the
total amount of Ragular Assessments based upon the amount resulting from multiplying the totai
amount of Regular Assessments by a fraction, the numerator of which is 1 and the denominator
of which is the total number of Lots actually platted, subject to the limitations set forth in the
By-Laws. Each year the Board shall prepare and approve the budget and distribute a copy
thereof to each Member with wri*‘en notice of the amount of the Regular Assessment to be
tevied against the Owner’s Lot not iess than thirty {30) days prior 1o the beginning of the fiscal
year. The Regular Assessment shall not increase in any fiscal year by more than the greater of
(i) 8%, or (ii) the percentage increase in the Consumer Price Index (all items) frum the end of
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the preceding fiscal year to the end of the month prior to the establishment of the annual budget,
without the approval of two-thirds (2/3) of the Members.

Section 8.3 Non-Waiver of Assessmentz. If before the expiration of any fiscal year the
Associatior: fails to fix Regular Assessments ior the next fiscal yaar, the Regular Assessmeat
established for the preceding year shall continue until a new Regular Avsessment is fixad.

Section 8.4 Exemptions frcm Assessments. Declarant is exemps from payment of all
RegﬂﬂmdSpedﬂAmnmumlmguDecmwmfuuymnﬁhleﬁpggmm

expenses not covered by the Regular and Special Assessments collacted from Lot Owners oti.er
than Declarant,

Section 8.5 Special Assessments. Subject ¢o the limitations in the By-Laws, Special
Assessments may be levied in addition to Regular Assessments for ()) constructing capital
improvements; (i) correcting an inadequacy in the Current Operation Accouat; {iil) defrayiag,
in whole or in part, the cost of any construction, reconstruction, unexpected repair or
replacement of improvements in the Lot(s) or Common Area; or (iv) paying for such other
matters s the Board may deem appropriate for the Real Estate, Special Assessments shall be
levied in the same manner as Regular Assessments. Regular Assessments and Special
Assessments may be referred to herein together or individually as an "Assessment®.

Section 8.6 Common Expenses Attributable to Fewer Than All Lots,
(@  Any Common Expense for services provided by the Association to any individual

Lot at the request of the Lot Owner shal! be assessed against the Lot which benefits from
such service.

(®)  Any insmance premium increase to the Association attributable to 2 particular Lot
by virtue of activities in or construstion on the Lot shall be assessed against that Lot.

(¢)  An assessment to pay a judgment against the Association may be made only
against the Lots at the time the judgment was entered in proportion to their Common
Expense liabilities,

(@ If 2 Common Expense is caused by the misconduct of a Lot Owner, the
Association may assess that expense exclusively against the Owner’s Lot, to the extent
responsitic under the laws of the State of Indiana.

(e}  Fees, charges, late charges, fines, collection Costs, and interest charged against
a Lot Qwner pursuant to the documents are enforceable as Regular Assessments.

Section 3.7 Lien.

-19-
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(@)  Any Assesuient shall be deemed delinquent 1en (10) days after it3 due date. The
Association shall have a lien on a Lot for a delinquent Assessment ievied against the Lot
or fines imposed against its Lot Owner frum the time the Association records & Hotice
that the Assessment ie delinquent. If an Assessment is payable in iustaiiments, the fill
amount of the Assessment is definquent if not paid to the Association ‘within ten (10) days
of the due date of the installment.

() A lien under this Section is prior to ail other liens and ancumbrances on a Lot
excent: (1) a lien, sncumbrance, or saenred interest recorded before the recordation of
theNcﬁcexefuencedinaubsecﬁon8.6(a)above;and(2)liemforMumetaxuand
oﬁugmmmn:mmnorchngesminnmem.mdo)mypumhmmwy
mortgage.

(©)  Recording of a Notice of Delinquency constitutes record notice and perfection of
the lien. Further recording of a claim of lien for Assessment under this Section is not
required.

()  Alien foran unpaid Assessment is extinguished unless prozeedings to enforce the
Lien are instituted within three (3) years after the Notice is recorded: provided, that if an
Owner of a Lot subject to a lien under this Section files a petition for relief under the
United States Bankruptcy Code, the period of time for instituting proceedings to enforce
the Association’s lien shall be tolled uncil thirty (30) days afier the automatic stay of
proceedings under Section 352 of the Bankruptey Code is lifted.

(¢)  This Section does not prohibit an action to recover sums for which Subsection (z)
of this Section creates a lien,

() Any steps taken by the Association to collect sums due or to enforce a lien under
this Section shall entitle the Association to add to the amount due its costs and reasonable
atteney's fees plus interest on all delinquent sums at the rate of 10% per year.

(® A judgment or decree in an action trought under this Section is enforceabls by
execution under the laws of the State of Indiana.

()  The Association's lien may be foreclosed at such time as a mortgage on real estate

is foreclosed and in the manner in which mechanic’s licns are foreclosed under Indiana
law.

)  Inany action by the Association to collect Assessments or to foreclose a lien for
unpaid Assessments, the court may appoint a receiver of the Owner to collect all sums
alleged to be due from that Owner prior to or during the pendency of the action. The
count may crder the receiver to pay any sums held by the recetver to the Association
during the pendency of the action, to the extent of the Association’s Regular Assessmren;

-20-

Description: Hamilton, IN Document -
Order: delaware commons Comment :

Year.DocID 1995.64693 Page: 25 of 44



“ULSNI

$

G6 #

Description: Hamilton,IN Documen
Order: delaware commons Comment :

based on a periodic budget adopted by the Association pursuant to Section 8.2 of this
Declaration.

@)  Any payments received by the Association in the discharge of an Owner's
obligation may be applied to the oldest balance due.

Section 8.8 Ratificatiun of Non-budgeted Assessments. if the Bozrd votes o levy an
Ass:smemno&indudedinmecumnzbudminuamoummmthmﬁfmnpml (15%)
of idie current annual operating budget, the Board shall submit such Common Expen<e to ihe
Owners for ratification in the samie manner as a budget.

Section 8.9 Certificate of Payment of Assessments. The Association upon written
request shall furish to an Owner a statement in recordable form setting out the amount of
unpaid Assessments against the Owner's Lot. The staterment must be furnished within ten (10)
days after receipt of the request and is binding on the Association.

Section 8.10 No Waiver of Liability for Common Expenses. No Owner may exempt
himzelf or herself from liability for payment of Common Expenses by waiver of the use or

enjoyment of the Common Area or by abandonment of the Lot agains. which the assessments
are made.

Section 8.11 Personal Liability of Owners. The Owner of a Lot at the time an

Assessment of portion thereof is due and payable is personally liable for the Aszessment.
Personal Yiability for the Assessment shall not pass 1o a successor in title to the Lot unless he
or she agrees to assume the obligation.

Section 8.12 Accounts. Assessments collected by the Association shall be deposited into
at least two (2) separate checking accounts with 2 bank and/or savings and loan association,
which accounts shall be clearly designated as (i) the Current Operation Account and (ii) the
Reserve Account. The Board shall deposit those portions of the Assessrents collected for
current mainterance and operations irto the Currsnt Operation Account and shall deposit those
portiens of the Assessments collected on reserves or contingencics and for replacement and
deferred maintenance of capiwal improvements into the Reserve Account.

Section 8.13 Current Operation Account. All of the following may be paid from the
Current Operation Account: .

(&)  All costs of enforcing the

71 ‘visions of any Declaration applicable to any portion
of the Real Estate;

()  Taxes and assessments, if any, levied or assessed separaiely against the Common
Area;

221
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(©)  Sums necessary to discharge eny lien or encumbrance, including taxes, levied
against any Lot which constitutes a lien against a postion of the Common Arey;

()  Insurance premiums and costs for policies purchased for the beaefit of the
Association;

(e)  Water, sewer, garbage, trash, electrical, gas, telephone and other necessary utility A
seavicas for the Common Area;

()  Costsof routine maintenance, repair and upkeep of improvements in the Common
Area; and,

(® Al other goods, materials, supplies, fumiture, labor, servizes, maintenance,
mpairsorﬂtuaﬁomwhichmchwchﬁonisamhoﬁzedmsecmandpayfoxpumnm

wmetenmcfthisbechmﬁonoxbthoﬂmthmthosembeexpmded from the
Reserve Account.

.

6 + "4LSNI

Sectior: 8.14 Reserve Account. The Association shall pay out of the Reserve Account
only those costs that are attributabls to the maintenance, repair, or replacement of capital
improvements for which reserves have besn collected and held. No partion of a reserve
designatedforaparﬁculncapitalimpmvememmaybee:per.dedforanypurposeothumme
maintenance or replacement of that capital improvement; provided, however, that if due to
d-f.&carionofapubﬁcmormmﬁmofmeku!&mwchﬁmm:munidpﬁtymu
responsibility for iiems covered by a portion of the reserve, the Bourd shiall doormine wrhather
to use such funds for another purpose or to refund the excess to the Owners having title to a Lot
at the time of the proposed refund; however, there is no implied guarantze or promise that such
refund will be made. Except for funds collected for contingencies, 1o funds collected for the
Reserve Account may be used for ordinary current maintenance and operation purposes,

-
1
]

e

SECJION 9. ARCHITECTURAL CONTROL COMMITTEE.

Section 9.1 Power of Commitee,

Section 9.1.1 In General. In arder to preserve the natural quality and aesthetic
appearance of ihe existing geographiic area, no Residence, building structuce, or
improvement of any type or kind shall be repainted, constructed or piaced on any
Lot in the Real Estate, no existing trees shzll be removed and no landscaping
placed on Common Area without the prior written approval of the Architectural
Control Committee (the "Committee™). Unless the Committee waives these
requirements, such approval shall be obtained only after written application has
been made to the Committee by the Owner of the Lot requesa \g authorization
from the Committee. Such written application shall be in ihe manner and form
prescribed from time to time by the Committee and shall be accompanied by two
(2) complete sets of plans and specifications of ary such proposed construction

£694
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or impruvement. Such plans shall include the focation of all improvements
exisﬁnsupon!hel.otandmelouﬁonofﬂwimpmvmmtpmpoadlobe
constructed or placed upon the Lot, each properly and clearly designatad. Such
plans and specifications shall set forth the colot and composition of all extesior
materials proposed to be used and any propossd landscaping together with any
other material or information which the Committee may require, All plaas and
drawings required to be submitted to the Committee shall be drawn to 3 scale of
one quarter inch (1/4°) equals one foot (1'), or to such other scale as the
Commitiee may require. There shall also be submitted, where applicable, the
pumixsorphxphnswhich:haubepnparedbyu‘theueximedlandmym.
an engineer or an architect.

Section 9.1.2 Power of Disapproval. The Committee may refuse to grant

permission to remove trees, repaint, construct, place or make the requestsd
improvement when:

(@)  the plans, specifications, drawings or other material sub-itted are
themselves insdequate or incomplete or show the proposed improvement
to be in violation of this Declaration; or,

() the design or color scheme of a proposed repainting or
irnprovement is not in harmony with the general surroundings of the Lot
or with adjacent Residences or structures; or,

)  the proposed improvement, or any part thereof, or proposed tree
removal would ju the upinion of the Committee be contrary to the intsrest,
welfare or rights of all or any part of the other Qumers.

Section 9.1.3 Declarant Improvements. The Committee shall have ng powers
with respect to any improvements or structures erected or constructed by the
Declarant (or any Builder if Declarant has approved die plans therefor).

Section 9.2 Duties of Commitiee. The Committee shall approve or disapprove proposed
improvements within thirty (30) days after all required information shall have been submitted
toit. One copy of submitted material shall be retained by the Commitiee for its permanent files,
Al notifications to applicants shall be in writing, and in ihe event that such noiification is one
of disapproval, it shall specify the reason or reasons for such disapproval.

Section 9.3 Liability of Committee, Neither the Committee nor any agent thereof, nor
Declarant, shall be responsible in any way for any defects in any plans, specifications or other
materials submitted to it, nor for any defects in any work done according thereto.

Section 9.4 Inspection. The Committee may inspect work being performed with its
permission to assure compliance with this Declaration and applicable regulations.

-23.
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Section 9,5 Membershic. The Committee shall consist of members designated by the
Declarant until the Control Transfer Daie, After the Coatrol Transfe: Date, the Committee shall
consixtofﬂueeG)OMMfmﬂmwﬁm:mmghmewﬁuenappmmoﬂwo-mirds
(U3) of all Qwners and Class A Members, Membership on the Committee may be changed and
vmnchalnnbeﬁlledfmmdmetomuponmewﬁmnapp.ovuofalnntwo-thimws)
of all the Owners; provided, howcver,ﬂminu\eevmtofavmcyonthecommime,the
mziningtwo(!)ComnﬁﬂeemembmmyappohunmetotheComnﬁtaeewmeunﬁl
the requisite percentage of Owners, as aforesaid, shall otherwise appoint an Cwner to fill such
vacancy.

Siction 0.6 Approvals. Approvals, determinations, permissions or consent required
herein shail be decmed given if they are given i wrisng sioned with respect 10 the Committee
bytwomembetsmuwf(exoeptduﬁngthepeﬁodofﬁmemamenecmwtconmm

Committee, in which event the written approval of an authorized member or agent of Declarant
shall suffice).

SECTION 10. RIGHTS OF MORTGAGEES.

Except to the extent otherwise provided herein, no breach of these Reswictions shall
defeat or render invalid the lien of any mortgzye now existing or hereafter executed upon acy
portion of the Real Estate; provided, however, that if all or ~ny pordon of said Real Estate is
sold under a foreclosure of any mortgage, any purchaser at such sale and his successors and
assigns shall hold any porticn of the Real Estate so purchased subject to this Declaration.
Noiwithstanding any other provision of this Declaration, neither the Declarant, the Owners nor
the Committee shall have any right to make any amendment to this Declaration which materially
impairs the rights of any Morigagee holding, insuring, or guaranteeing any Mortgage cn all or
any partion af the Real Estate &t the time of such amendment

SECTION 11. INSURANCE.

Section 11.1 Coverage. To the extent reasonably available, the Board shall obtain and
maintain insurance coverage as st forth in this Section, If such insurance is not reasonably
available, and the Board determines that any insurance described herein will not be maintained,
the Board shall cause notice of that fact to be hand-delivered or sent prepaid by United States
mail to all Owners and eligible Mortgagees at their respective last kiown addresses.

Section 11.2 Property Insurance.

(@  Propeny insurance covering one hundred percent (100%) of the actual
reptacement cost value of the following shall be obtained by the Association:

() The Common Area; and,
(i)  Any personal property ownad by the Association.

-2
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Risks Insured Against. The insurance shall afford protection against "all risks"

of direct physicat loss commonly insured against,

©

Otner Provisions. Insurance policies required by this Section shall provide that:

0] The insurer waives the right to subrogation under the policy against the
Lot or member of the household of an Owner;

@) An act or omission 'y an Owner, unless acting within the scope of the Lot
Owner's aythority on behalf of the Association, will not void the policy os be &
condition to recovery under the policy.

(i) If at the time of a foas under the policy, there i cther insurance in the
name of an Owner covering the same risk covered by the poiicy, the
Association’s policy provides primary insurance;

(iv)  Loss must be adjusted with the Association:

\}) Insurance proceeds shall be paid o any insurance trustee designated in the
policy for that purpose, and in the absence of such designation, 10 the

iation, in either case to be held in trust for Owner and such Owner's
mortgagee;

(vi)  The insurer may not cancel or refuse to renew the policy until thirty (30)
days after notice of the proposed cancellation or non-renewal has been mailed to
the Association, each Owner and each holder of a security interest to whom 2

certificate or memorandum of insurance has been issued at their respective last
known addresses;

Section 11.3 Liability insurance. Liability insurance including medicat payments
insurance in 2n amount deternined by the Board but in no event lest than One Millica Dollars
($1,000,000) covering all occurreaces commonly insured against for death, bodily injury and
property damage arising cut of or in connection with the use, ownership of maintenance of the
Common Area and the activities of the Association.

(@
that:

Other Provisions. Tnsurance policies carried pursuant to this Section shall provide

(i)  Each Owner is an insured pesson under the policy with respect 1o liability
arising out of the Owner's interest in the Commen Area or membership in the
Association;

(i)  The insurer waives the right to subrogation under the policy against a Lot
Qwner of member of the househald of an Owrer;

-25.
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(iii) AnworomiuinnbyanOwner,unlenacﬁngwmﬁnﬂwmpeofthe
Owncr‘nuthoﬁtyonbehalfoflheAsa)ciaﬁon.willnotvoidmepolicyorbea
condition to recovery under the policy;

(iv) If at the time of a loss under the policy there is other insurance in the
nameofanOwnucweﬁngmememkcovuedbythepoﬁcy,thepolicyofme
Asscciation provides primary insurance; and,

(v}  The insurer issuing the policy may not cancel or refuse to renew it until
thirty (30) days after notice of the proposed cancellation or non-renewal has been
mailed to the Association, sach Owner and each holder of a Security Interest to

whom a certificate or memorandum of insurance has been issued at their last
known addresses.

Section 11.4 Fidelity Bonds. A blanket fidelity bond is required for anyone who either
hand'cs or is responsible for funds held or administcred by the Association whather or not they
receive compensation for their services. The bond shall name the Association as obligee and
shall cover the maximum funds that will be in the ¢ stody of the Association or the manager at
any time while the bond is in force and in no event less than the sum of three months’
assessments nlus reserve funds. The bond shali include a provision that calls for ten (10) days
written notice to the Association, to each holder of a Security Interest in a Lot, to cach servicer
that services a FNMA owned or FHLMC owned mortgage on a Lot and to the insurance trustee,
if any, berore the bond can be canceled or substantially modified for any reason.

Section 11.5 Owner Policies. Each Owner shall carry fire and extended coveraze
insurance on his Lot inciuding the exterior. The Association, or Deciarant pursuant to its rights
reserved hereunder, may adopt rules and regulations goveming the minimum amounts of
insurance required to be carried by all Ovmers, certain provisions of which may be required to
be included in ail such insurance policies, and such other terms and provisions pertaining to
insurance which may reasonably be deemed necessary or appropriate (1) to assure that all Lots
and sites are insured and that there will be proceeds of insurance v repair or restore the same
inIheevemofamualtyloss!hereto,ot&)otherwisctoassislortosimplifypmblemsof
coordinating insurance coverage between the Owners and the Association.

Section i1.6 Workers' Compensation Insurance. The Board shall obtain and maintain
Workers' compensation Insurance to meet the requirements of the laws of the State of Indiana.

Section 11.7 Directors’ and Officers’ Liabiiity Insurance. The Board may obtain and
maintain directors’ and officers’ liability insurance covering ail of the directors and officers of

the Association in such limits as the Board in its sole discretion may from iime to time
determine.

Section 11.8 Other Insurance, The Associstion may carry other insurance which the
Board of Directors considers appropriate to protect the Association of the Owners.

<26 -
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Section 119 Premiums Insurance premiums for insurance maintained by the
AuodadonpunmltothlsSecﬁonllsmllbeaCcmmanxpmx.

SECTION 12. DAMAGE TO OR DESTRUCTION OF PROPERTY.

Section 12.1 Duty to Restore. A partion of the Common Area for which insurance
uﬂiedbytheAmchﬁmhindfectﬂmhdamedordmyeimustbeWumplmd
promptly by the Association unless:

(a) Rapakormphnemmtwmﬂdbeiﬂegﬂunde:asmesmumormmidpﬂ
ondinance governing health or safety; or,

®) Eightypermt(SO%)of!heOwnminchxdmgmchOwnetofam:hnwillnot
be rebuilt vote not to rebuild.

Section 12.2 Cost. The cost of repair or replacement in excess of insurance proceeds
and reserves is a Common Expense,

Section 12.3 Plans. The Property must be repaired and restored in accordance with
either the original plans and specifications or other plans and specifications which have heen
approved by the Board, a majority of Owners znd fifty-one percent (S1%) of eligible
Mortgagees.

Section 12.4 Replacement of Less than Entire Property.

(3)  The insurance proceeds attributable to the damaged Common Area shall be used

to restore the damaged area to a condition compatible with the remainder of the Real
Estate.

{b)  Except to the extent that other persons will be distributees,

@ The insurance proceeds attributable to a Lot that is not rebuiit must be
distributed 16 the Owner of the Lot or to lien holders zs their interests may
appear.

()  The remainder of the procesds must be distributed to each Lot Owner or
lien hoider as their intefests may appear in proportion to the Common Area
interests of all ¥ Lots,

Section 12.5 Insurance Proceeds. The Trustee, or if there is no trustse, then the Board
of the Association acting by its President, shall hold any insurance proceeds in trust for the
Association, Lot Owners and lien holders as their interests may appear.

-27-
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Section 12.6 Certificates by the Board. The Trustse, if any, may rely on the following
certifications in writing made by the Board:

@) Whemerornotdmagedurduuuyedepenyismbempairedorrwmed.

()  The amount or amounts to be paid for repairs or restoration and the names and
addmuoftheparﬁutowhomsuchamountsmwbepaid.

Section 12,7 Certificates by Attorueys or Titls Companies. If payments are to be made
to Owners or mortgagees, the Board and the Trustee, if any, shall chtain and may rely on a titie
insurance company or attorney’s title certificate of title or a title insurance policy based on a
scarch of the records of Hamiltor, County, Ingiana, from the date of the recording of the original
Declaration stating the names of the Owners and the mortgagees,

SECTION 13. RIGHTS TO NOTICE AND HEARING.

S2ction 131 Rigin w Nodee and Hearing, Whenever this Declaration requires that an
action be taken after "Notice and Hearing," the following procedure shall he ohservad: The
party pmposing to take the action (e.g., the Board, a committee, an officer, the Manager, etc.)
shall give written notice of the proposed action 1o all Lot Owners or occupants of Lots whose
interest would be significantly affected by the proposed action. The Notice shall include a
general statement of the proposed action and the date, time and place of the hearing. At the
hearing the affected person shall have the right, personally or by a representative, to give
testimony orally, in writing or both (as specified in the notice), subject to reasonable rules of
procedure estabiished by the party conducting the n.eeting o assure a prompt and orderly
resolution of the issues. Such evidence shall be considered in making the decision but shal? not

bind the decision makers. The affected Jerson shall bs notified of the decision in the same
manner in which notice of the meeting was given.

Section i3.2 Appeals. Any person having a right to Notice and Hearing shall have the
Tight 1o appeal to the Board from a decision of persons other than the Beard by filing a written
notice of appeal with the Board within ten (10) days after being notified of the decision. The
Board shall conduct a hearing within thirty (30) days giving the same natice and observing the
same procedures as were required for the original mezting.

SECTION 14. BOARD OF DIRECTORS.

Section 14.1 Powsrs and Duties. The Board of Directors may act in all instances oa
behalf of the Association except as provided in this Declaration or the By-Laws. The Board
shall have, subiect 1o the Limitations contained in this Declaration, the powers and duties

necessary for the administration of the affairs of the Association and of the community which
shall include, but not be iimited to, the following:

a)  Adopt and amend By-Laws and rules and regulations;

.28
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()  Adopt and amend budgets for revenues, expenditures and reserves;
{c)  Collect assessments for Common Expenses from Owners;
(9  Hire and discharge managing sgents;

o

(¢)  Hire and discharge employees and agents other than manacing ageats and
independent contractors;

() Institute, defend or intervene in litigation or administrative proceedings or seek
injunctive relief for violation of the Association's Declaration, By-Laws or rules and
regulations in the Association's name on behalf of the Association or two or more
Owners on matters affecting the community;

()  Make conracts and fncur liabilities;

(h)  Regulate the use, maintenance, repair, replacement and modification of the
Common Area;

!

(i)  Cause additional improvements to be made as a part of the Common Areq;

()  Provide or hite others to provide landscape mainterance services for Owners;

)  Acquire, hold, encumber and convey in the Association’s name any right, title or
interest to real property or personal propenty;

()  Grant easements for any period of time including permanent easements; and

leases, licenses and concessions for no more than one year through or over the Common
Area;

(m; Impose and receive a payment, fee or charge for the use, rental or cperation of
the Commion Area and for services provided 10 Owners;

(n)  Impose a reasonable charge for late payment of assessments and, after Notice and
Hearing, levy reasonable fines for viclations of this Declaration, By-Laws, rules and
reguiations of the Association; .

(0}  Provide for the indemnification of the Association’s officers and Board and
maintain directors’ and officers’ lability insurance:

£6949/56

()  Assign the Association’s right to future income, including the right to receive
Common Expense Assessments;

(@  Exercise any other powers conferred by this Declaration or the By-Laws:

-20.
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() Exercise any other powers that may be exercised in this state by legal entities of
the same type as the Association;

() Exercise any other powers recessary and proper for the governance and operation
of the Association; and

(® By resolution, establish committses of directors, permanent and standing, to
pezform any of the above functions under specifically delegated administrative standards
as designated in the resolution establishing the committee. All committees must maintain
and publish notics of their actions 1o Owners and the Board. However, actions taken by
a comurittee may be appealed 10 the Board by any Owner within forty-five (45) days of
publication of such notice and such committee action must be ratified, modified or
rejecied by the Board at its next regular meeting.

SECTION 15, OPEN MEETINGS.

Section 15.1 Access. All meetings of the Board at which action is to be takea by vote
will be open to the Owners except as hereafier provided.

Section 15.2 Notice. Notice of every such meeting will be given not less than thirty (30)
days and not more than sixty {60) days prior to the time set for such meeting by written notice
seat to all Members posting such notice in a conspicuous location in the community, except that

such notice will not be required if an emergency situation requires that the meeting be held
without delay.

Section 15.3 Executive Sessions. Meetings of the Board may be held in cxecutive
session without giving notice and without the requirement that they be open to Ownets in either
of the following situations:

(3  No action is taken at the cxecutive session requiring the affirmative vote of
Directors; or,

(®)  The action taken at the executive sission involves personnei, pending litigation,
contract negotiations, enforcement actions, ot maiters involving the invasion of privacy
of individual Owners, or matters which are to remain confidential by request of tie
affected parties and agreement of the Board.

SECTION 16. CONDEMNATION OF COMMON AREA.

If all or any portion of the Common Area is taken for any public or quasi-public use
under any statute by right of eminent domain or by purchase in lieu of eminent domain, the
entire award shall be depositsd into the Association’s operating account uatil distributed. The
Association shall distribute such funds proportionately (o all Owners as their imicrests appa
according to the respective fair market values of their Lots immediately prior to the time of

~30-
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Appraiser with Member or the Appraisal Institute certificate or the equivalent as selected bv the
Board. The Association shall represent the interests of all Owners.

SECTION 17. ANNEXATION OF ADDITIONAL PROPERTY,

4 Section 17.1 Annexation without Approval of Owners.

(@  Anthe owner thereof, or if not the owner, with the consent of the owner thereof,
Declarant shali have the unilateral right, privilege, and antion, from s i e ar any
‘ ime ustil December 31, 2005, to subject to the provisions of this Declaration and the
: jurisdiction of the Assocjation all or any portion of the real property described in Exhibit
: 10", artached hereto and by reference made a part hereof, and any other real estate
; adjacent thereto or to the Real Estate as the same exists from time to time whether in fee
' simple or leasehold, by filing in the Recorder's Office of Hamilton County, Indiana, an
amendment or Supplemental Declaration annexing such property. Such Supplementai
Declaration or amendment to this Declaration shali not require the vote or approval of
any Owners. Any such annexation shall be effective upen the filing for record of such
amendment or Supplementat Declaration unless otherwise provided therein.

v

66 + “ULSNI

.
i

(®)  Declarant shall have the unilateral right to transfer to any other parson the said
right, privilege, and option to annex additional property which is herein reserved to
Declarant, provided that such transferes cr assignee shall be the developer of at least a

) portion of said real property to be 5o anncxed and that such transfer is memorialized in
H a written, recorded instrument,

|

(©)  Therights reserved unto Declarant to subject Additional Land to the Declaration
shall not be implied or construed so as to impose any cbligation upon Declarant to
subject any of such Additional Land to this Declaretion or to the jurisdiction of the
Association nor any obligaticn, if subjected, to build housing of the same type, design,
or materials, If such Additional Land is not subjected to this Declaration, Declarant's
reserved rights shall not impose any obligation or Declarant to impose covenants and
restrictions similar to those contained herein upon such Additional Land, nor shall such
rights in any manner limit or restrict the use to which the Additional Land inay be put

by Declarant or any subsequent owner thercof, whether such uses are consistent with the
covenants and restrictions imposed hereby or nat.

Section 17.2 Acquisition of Additi »nal Common Area, Declarant may convey to the
Association additional real estate, improved or unimproved, which upon conveyance or
dedication shall be accepted by the Association and thersafier shall be maintained by the
Association as 2 Common Expense for the benefit of all Owners.

£6949
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Section 17.3 Amendment. This Article shall not be amended without the written conseat

of Declarant, so long as the Declarant owns any property described in Exhihit A or Exbibit D
attached hereto.

SECTION 18. GENERAL PROVISIONS.

Section 18.1 Duration. This Declaration shall be pepetual, run with and bind all the
Rnl&msubjecnonﬁsbechmﬁonmdshaninuremthebeneﬁtofandbeeufombhbyme
Declarant, its respective successors, assigns, heirs, executors, administrators, and personal
representatives with the following exception:

The covenants and restrictions set forth in this Declaration shail have an initial term of
twenty (20) years from the date this Declaration is recorded in the Office of the Recorder of
Hamilton County, Indiana. At the end of this period, the coveaants and restrictions shall be
automatically extended for successive periods of ten (10) years each unless at least two-thirds
(2/3)0fall°wnmwithinmef(uiEsiaﬁeat:.“.:ﬁmeofmeexpimﬁonofmehﬁﬁalperiodor
any extension period shall sign an instrument or instruments (which may be in counterparts) in
whichtheyshallagmetoterminateanyoranofsaidcovmmtsandmtﬁcﬁonsinanymnne:
as may be provided by law; however, no such Agreement shall become binding unless written
notice containing the terms of the proposed Agreement is sent to every Owner in the Real Estate
at least ainety (90) days in advance of the action taken in authorizing said Agreement, and, in
any event, any such Agreement shall not become effective and binding untii three (3) years after

the recording of the aforesaid fully executed instrument or instruments contsining such
agreement.

Secton 18.2  Amendment of Declaraion. Except as otherwise provided herein,
amendments to this Declaration shall bz proposed and adopted in the fellowing maaner:

Section 18.2.1 Notice of the subject matier of the proposed amendment shail be
given to each Owner. Any proposed amendment to this Deciaration must be
approved by not less than seventy-five percent (75%) of the Owners. Each
amendmeni to the Declaration shall be executed by the Owners casting votes in
favor of the amendment and shall be recorded in the Office of the Recorder of

Hamilton County, Indiana, and such amendment shall not become effective until
so recorded.

Section 18.2,.2 Notwithstanding the for}:going or anything clsewhere contained
in this Declaration, Declarant shall have the right acting alore and without the
consent or approval of the Owners, Builders or any other person, to amend or

supplement this Declaration from time to time if such amendment or supplement
is required to:

(a)  provide utility service to any Lot;

-32-
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{b)  bring this Declaration into compliance with any statutory requirements;

(©)  comect clerical or typographical errors in this Declaration or any exhibit hereto
or any supplement or amendment thereto; or,

{d)  make any other amendment which in its sole discration it deems necessary as long

as it is a Class B Member of the Association pursuant to Section 5.3.2 of this
Dectaration.

Section 18,3 Notice. Any notice required to be sent to any Owner under the provisions
of this Declaration shall be deemed to have been properly sent and notice thereby given when
mailed by regular post with postage prepaid addressed to Owner at the last known post cffice
addrssofthepasonwhoappeamasReddmeeOwnuinmemordsoflheHnmilmCou\ty
Auditor’s Office. VﬂidnoﬁcemayalsobegivmtoanOwnerby(i)personﬂdeﬁveq to any
occupant of his Residence over fourteen (14) years of age; or, (ii) by affixing said notice to or
sliding same under the front door of his Residence.

Section IR.4  Severability. Should any covenant or restriction contained in this
Declaration or any article, section, subsection, sentence, clause, phrase or wm uf this
Declaration be declared to be void, invalid, iliegal, or unenforceable for any reason by the
adjudication of any court or other tribunal having jurisdiction over the parties hereto and e
subject matter hereof, such judgment shall not in any manner affect the other provisions hereof,
which are hereby declared to be severable and which shall remain in full force and effect,

Section 18.5 Rule Against Perpetuities. If any provision of this Declaration shall be
interpreted to constitute a violation of the rule against perpetuities, then such provisions shall
be deetaed to remain in effect until the death of the last survivor of the now living descendants

of the persons signing the Declaration on behalf of Declarant plus twenty-cne (21) years
thereafter.

Sceiion 18.6 Gender and Number. Whenever the context of this Declaration 50 requizes,
the use of the masculine gender shall be deemed 10 refer to the feminine or neuter gender and
the use of the singular shall be deemed io refer to the plural ané vice versa, No pronour: usage
shall be deemed to exclude a reference to an institution, corporation, partnership, or any other

type of business entity. The titles are for convenience of reference only and shall not be used
as an aid j~ <onstruing the provisions thereof.

Section 18.7 Construction and Sale. Motwithstanding any provisions contained in the
Declaration to the -catraty, so long a= Declerant owns any Lots, it shall be expressly
pesmissible for Declarant, free of aay and all charges therefor, to maintain and carry on upon
portions of the Common Ares such facilities and activities as, in the sole opinion of Declarant,
may be veasonzbly required, convenient, or incidental to the construction or sale of such
residences, including, but not limited to, business offices, signs, model units, and sales offices,
and the Declarant shall have an cascment for access to such facilities, The right to maintain and

-33-
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catry on such facilities and activities shall include specifically the right to use residences owned
by the Declarant as models and sales offices, This Section may not be amended without the
express written consent of the Declarant; provided, howevez, the rights contained in this Section
18.7 shall terminate upon the eacliec of (3) tweaty-five (25) years from the date this Declaration
ismoxdedor(b)uponmeDechnnfsmdlngawﬁmmxemmmmaHsaluwﬁvityhu
ceased.

Section 18.8 Limitation on Declarant’s Liability. Notwitustanding anything to ihe
contrary herein, it is expressly agreed, and each Owner, by accepting title 1o a Lot and
becoming an Owner acknowledges and agrees that neither Declarant {including without limitation
any assignee of the interest of Declarant hereunder) nor any director, officer or shareholder of
Declarant (or any partner, officer, director or shareholder in any such assignee) shall have any
personal liability to the Association, or any Owner, Member or other person, arising under, in
connection with, or resulting from (including without limitation resulting from action or failure
to act with tespect to) this Declaration or the Association. If any judgment is ever levied against
Declarant (or its assignee), the same is heceby agreed to be limited to the extent of Declarant’s
(or such assignee’s) interest in the Development; and, in the event of a judgment no execation
or other action shall be sought or brought thereon against any other assets, nor be a lien upon
any other assets of Declarant {or its assignee).

1IN WITNESS THEREOF, Declarant has executed this Declaration on the date and year
first above written.

OAK VIEW ASSOCIATES, LLC

By: MICLAR, INC., managing member

By: Qe

1. Mickhel Scheerz, President

2% -
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STATE OF INDIANA )

)
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared J.
Michael Scheetz, personally known to me to be the President and Secretary of MICLAR, Inc.,
the managing member of Oak View Associates, LLC. and acknowledged the execution of the
foregoing Declaration of Covenants, Conditions and Restrictions of Delaware Trace this 81
dayof Leceraed 1995,

sdtodand %‘. , Notary Public

Printed: ’

- ,NOTARY PUBLIC STATE OF INDIANA
My Commission Expires: vwmmmm QOUNTY

o

.
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This document was prepared by Mark D. Grant, ice Mitler Donadio & R

yan, One American
Square, Box 82001, Indianapolis, Indiana 46282, telephone: (317) 236-2100.
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EXHIBIT 4"
LAND ORICRIPTION

Part of the Southwest Quorter of Section 22 and part of the Northesst Quarter of Section

27, di in Towmship 18 North, Range 4 East locoted n Clay Townahip, Homiton County,
indiana, descrbed oa follows:

Commencing at G brass plug at the southeast comer of the Northwest Quorter of soid
Section 27, thence North 89 degrees SO minutes 26 seconds West olong the south line
of said Northwest Quater ¢ distonce of 263870 feet to the southwest comer of soid
Norttwest Quarter; thence North 00 degress 20 minutes 43 seconds East dlong the west
Tine of s0ld Northwest Quorter o distance of 174.90 feet to the POINT OF BEGINNING:
thence continuing North 00 degress 20 minutes 43 seconds Eost dlong scid west line o
distonce of 852.04 feet to the northwes! comer of 30k Northwest Quarter; ence North
00 degrees 37 minutes O1 seconds East aong the west line of the Southwest Quarter of
soid Section 22 a distance of 77.69 feet; thence South(89 degress 22 minutes 59
seconds East o distance of 60.00 feet; thance North 64 degrees 23 minutes 03 seconds
Eost o distance of 510.67 feet; thence South 81 degrees 42 minutes 40 seconds East a
distance of 306.62 feet; thence South 39 degress 42 minutes 20 seconds Edst o
distance of 178.22 feel; thence South 31 degress 20 minutes 48 seconds Fast a distance
of 273.70 feet; thence South 25 degrees 07 minutes 20 seconds West g distence of
65.76 foet; thence South 00 degress 23 minutes 37 seconds West o distance of 147.80
feet; thence South (7 degrees 29 minutes 04 seconds West g distance of 50.38 feet:
thence South 00 degress 20 minutes 37 saconds West a distance of 15345 feat; thence
South 13 degrees 27 minutes 45 seconds West a distance of 194,96 feet; thence South
57 degrees 29 minutes 37 ssconds West o distonce of 356.37 feet; thence South 80
Gogrees 37 minutes 11 ssconds West o distonce of 50.28 feel; thance South 83 degress
29 minutes 37 seconds West a distonce of 115.98 feet; thence North 89 degrees 54
minutes 22 seconds West o distance of 240.00 feel; thence North 52 degrees 13 minutes
19 ds West ¢ distance of 126.20 feet; thence North 89 degrees 34 minutes 40

secondy West o diatance of 139.16 fee‘t to the POINT OF BEGINNING. Contoining 25.434
acres, more of less,
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EXHIBIT B
Master Development Plen

1k BISH
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’ . EXHIBIT C
\ Plat of Phase 1
: mLAWARE TRACE Tl B~ FEITSRUAREE

MG WU4 SEC. 27-TION-RAE

W THE SW.U4 8BC. £2-TIN-RE
HAMLTON COUNTY, INDWNA

DATE OF SUBWISS.ON ARY 21, 1995

"usm

i

G6 #

|

26949

[ : Ry
: Loy TOR D K5 Tom SQUICE OF
i I S iy B el 2ST3 9

SHEET 1 OF 2
YRt
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EXBIBIT D

The following described real estate Jocated in Hamilton County,
Indiana:

Two and one-half acres out of the southeast omer of Section 21,

Township 18 North, Range 4 East, described as follows:

Commencing at the Southeast Corner of said Section; thence North

along the Section line 10 the gravel road formerly known as the
Noblesville and Indianapolis Highway; thence Southwest alor; said

ln;hwayto the soum line of said Section; thence East to thenlac:
ke :v;-nuunsg wid Tao FonR lialt of the Marthwaeet n“’"” of
Section 27, Township 18 North, Range 4 East, except 3 1/3 acres

off the south side thereof; also

Part of the Southwest Quarter of Section 22, Township 18 North,
Range 4 East; commencing at the Southwest comer of said quarter
section; thence North 53 rods; theace East 151 rods; thence
Southeast t0 2 point on the South line of said Quarwer Section 156
rods East of the place cf beginning; thence West 1 the place of
beginning, contajning fifty-one acres; also

Part of the Northeast Quarter of the Northeast Quarter of Saction
Z8, Township 18 North, Range 4 Eag, commencing a the
Northeast Corner of said Section, thence West 26.20 rods, thence
South 46 1/2 degrees West, 13.93 rods; thence South 97 rods;
thence Southeastarly to 2 point which is 17.42 rods West of and
110.67 rods South of the Northeast corner of said section, thenee
Nerth 34 rods, thence East 17.42 rods, thence North 76.67 rods 10
the place of beginning; also

Four acres off the North end of a tract described as follows:
Cominencing 35.12 rods West of the Southeast Comer of the
Northeast Quarter of Secuon 28, Towmship 18 North, Range 4
East, thence West 125.8 rods, thence North 17.11 rods, thence
North 43 1/2 degrees East. :82.52 rods, thence South 150 rods o
the place of beginning.

Containing in all 153.8 acres more or less, ali subiezt 10 survey.

1995.64693 Page: 44 of 44

- e ey



3535517955

P
b
\ @g ‘!" AMENDMENTS TO DECLARATION OF COVENANTS, CONDITIONS
¥ AND RESTRICTIONS OF DELAWARE TRACE

These Amendments to the Declaration of Covenants, Canditions and Restrictions of Delaware Trace is

made this 14 day of » 1999, by Oak View Associates, LLC, an Indiana
limited liability company ("Declarant").

WITNESSETH:

WHEREAS, the Declarant caused to be recorded with the Office of the Recorder of Hamilton County,
Indiana a certain “Declaration of Covenants, Conditions and Restrictions of Delaware Trace" on
December 12, 1995 as Instrument No. 9564693 ("Declaration"); and

‘WHEREAS, the Declaration, together with certain Plats, established a residential community in
Hamilton County, Indiana known as Delaware Trace, and

WHEREAS, the Declarant deems it necessary to amend certain provisions of the Declaration; and

WHEREAS, pursuant to Section 5.3 of the Declaration, the Declarant is still a Class "B" Member of the
Delaware Trace Homeowners' Association, Tnc. (*Association"); and

WHEREAS, Section 18.2.2 of the Declaration states that the Declarant shail have the right acting alone
and without the consent or approval of the Owners, Builders or any other person, to amend or
supplement the Declaration from time to time if such amendment is necessary as deemed by the
Declarant in its sole discretion as long as it is a Class B Member of the Association.

NOW, THEREFORE, the Declaration which is applicable to all Owners, Residents, and Builders within
Delaware Trace is hereby amended as follows:

1. Section 1.4 of the Declaration is hereby deleted in its entirety and replaced with the following:

Section 1.4 Building. “Building” means all structures erected on the Real
Estate, including Residences, garages, or covered and eaclosed permanent struchures

of any kind. “Building” shall not include accessory buildings or outbuildings, which
shall be prohibited on the Real Estate.

2. Section 4.11 of the Declaration is hereby amended by deleting the first two (2) complete sentences
thereof and replacing said sentences with the following:

In order to preserve the natural quality and aesthetic appearance of the existing
geographic areas within the Real Estate, any fence, fiag pole, or similar structure
must be approved by the Committee as to size, location, height and compaosition
bofore it may be installed. Only basketball goal backboards which are clear glass or
clear plastic shall be allowed, subject to advance approval by the Committee. Each
Residence shall be provided with a mailbox to be furnished and installed by the
Declarant, with the Declarant’s expenses thereof to be reimbursed to it by the
applicable Builder or original Owner of each Lot.

9909911993 .

iled for Record in
HAMILTON COUNTY, INDIANA
MARY L CLARK

On 02-25-1999 At 11140 aa.
AMEND DECLA 16. 00
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3. Section 4.11 of the Declaration is hereby further amended by deleting the sentence, “The intent is
not to allow fences except for small privacy fences”, and replacing said sentence with the fotlowing;

No fence higher than forty-two inches (42”) will be approved or erected on any Lot

with the only exceptions of up to six feet (6*) for patio enclosures and swimming pool
enclosures,

Except as noted above, all other

provisions of Section 4.11 shall remain unchanged and in fult force and
effect.

4. Section 4.13(j) of the Declaration is hereby deleted in it entirety and replaced with the following:

()) Driveways must be concrete, no fess than sixteen (16) feet in width, in general,
and extend from their point of connection with the abutting atreet or road to a point
of connection with the garage entry. However, through a special variance, the
Architectural Control Committee may approve a driveway which is less than sixteen
(16) feet in width, but no less than twelve (12) feet minimum width, when deemed
necessary. All plans must be submitted for approval to the Architectural Control
Committee and a variance will be granted only under what are considered special

circumstances by the Committee. The standard driveway width remains at sixteen
(16) feet.

5. Section 4.14 of the Declaration is hiereby amended by deleting the last sentence thereof and replacing
it with the following:

In the event the Committee fails to approve or disapprove any plans and
specifications within thirty (30) days after such plans and specifications have been
received by it, approval will be deemed to have been given, and the related covenants
shall be deemed to have been corplied with fally. Notwithstanding snything above
to the contrary, no accessory buildings or outbuildings such as, but not limited to,
“mini-barns™ or gazebos shail be permitted on any Lo,

All other provisions of Section 4.14 shall remain unchanged and in full force and effect.

6. Section 6.2 of the Declaration is hereby amended by deleting the second sentence thereof and
replacing it with the following:

No trailer, basement, teat, shack or similar structure shall be erected on any Lot with
prior approval of the Committee, and no such structure, if approved, shall at any
time be used as a residence, temporarily or permanendy, mor shall any structure of a
temporary character be used as a Residence. No accessory buildings or outbuildings
such as “mini-barns” or gazebos shall be permitted on any Lot.

All other provisions of Section 6.2 shall remain unchanged and in full force and effect.

Year.DocID 1999.11993 Page: 2 of 4



7. Section 6.14 of the Declaration is hereby amended by addiny the following sentence to the end
thereof’

No metal swingsets or similar play structures of metal construction shall be permitted,
Al other provisions of Section 6.(4 shall remain unchanged and in full force and effect.
B. There shali be a new Section 8.15 added to the Declaration as follows:

Section 8.1S Reserve Account Funding at Time of Sale. On ihe date any Lot
is conveyed (whether to the initial purchaser of a Lot or subsequent purchasers),
there shall be immediately due and payable to the Corporation by such purchaser of
such Lot the sum of Five Hundred Doliars ($500.00) which shall be deposited in the
Associstion’s Reserve Account for capital repairs, replacements and additions. The
foregoing shall not apply to any sale or transfer of a Lot to a morigagee pursusnt to
a foreclosure on its morigage or conveyance in lieu thereof, ora conveyance $0 any

person at a public sale in the manner provided by law with respect to mortgage
foreclosures.

9 jon. The acceptance of a deed of conveyance or the act of occupancy of any
one (1) Lot shall constitute a ratification of these Amendments together with the Declaration (including
all amendments and supplements thereto), the Articles of Incotporation and the By-Laws of the
Association and all amendments thereto, and any rules and regulation adopted pursuant thereto, and all
such provisions shall be covenants running with the land and shall bind any person having at any time
any interest or estate in a Lot or the Real Estate as though such provisions were recited and stipulated at
length in each and every deed, conveyance, morgage or lease.

10. Effective Dage. The effective date of these Amendments shall be as of the day of filing with the
Hamilton County Recorder.

1. Defined Terma, Terms used herein, not otherwise defined herein, shalt have the meanings ascribed
to them in the Declaration.

12. Cettification. The undersigned person hereby rerresents and certifies that all requirements for and
conditions precedent to these Amendments to the Declaration have been fulfilled and satisfied.
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Oak View Associates, LLC, by:

STATE OF INDIANA )
. )SS:

COUNTY OF HAmiuyed )

ael Scheetz, Managing Member

Before me, a notary public, in and for said County and State, personally appeared J. Michael
Scheetz, Managing Member of Oak View Associates, LLC. an Indiana limited liability company, who
acknowledged execution of the within and foregoing Amendments te the Declaration of Covenants,

Conditions and Restrictions of Delaware Trace, for and on behalf of said corporation and its members

and who, being duly sworn, stated that the Certifications and representations made therein are true.
Witness my hand and notarial seal this _ 19 _day of _Cepey Aey 1999,

LTI

) ‘.l '
£ Q\.’, N
- i A
Notary Public - Signature vi /;t <)
Laoa B Kouo A
Printed

My Commission Expires: Residence County: mwg\)
1Zal

PARY

This inswument prepared by, and should be returned to, P. Thomas Muray, Jr., Esds & Mumay, P.C., Altorneys at Law, 7351
Shadeland Station, Suite 185, Indianapolis, IN 46256. (317) 842-8550.
ADRIRACTVMMENDLDEL
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: \,\D\l ' R?E%‘:'Elz ‘.’c.:.;d Waran
L3
N WARY L LA A6 ae.
On 311~-18-1999 nr‘ l&hﬁ
AMEND DECLA 4
SECOND AMENDMENT TO

DECLARATION OF C
FOR DELAWARE TRACE

(ADDING ADDITIONAL REAL ESTATE
TO BE KNOWN AS “DELAWARE COMMONS"
AND MAKING OTHER CHANGES
AFFECTING DELAWARE COMMONS ONLY)

10N,

THIS SECOND AMENDMENT, dated November 1S, 1999, is made by OAK VIEW
ASSOCIATES, LLC, an Indiana limited liability company (“Developer”).

Recitals:

A Developer retorded a docasient érifitled “Declarstion of Covenants, Conditions and
Resirictions for Delaware Trace,” dated December 8, 1995, and recttded on December 12, 1995,
as Instrumeiit No. 9564693, in the Office of the Recardet of Humilton Coifrity, Indiana, which was
thereafter amended by that cértain'dotument entitled “Antendments to Declaration of Covenants,
Conditions and Restrictions of Delaware Trace,” dated Februdry 19, 1999, and recorded on
February 25, 1999, aS Ti$trument No. 9909911993 in the Office of the Recorder of Hdmilton
County, Indiana (collectively, the “Declaration™.

B. - Setion 17 of thie Declaration provides (it fFom timé (6 ime at any time firior to
‘December 31, 2005, the Developer, acting alone, may subject t the provisions of the Declatation
and the jurisdiction of the Association, as definedtherein, additional real property.

C.  Sectiod 18.2.2(dyof thie Declasatioi provides that Devélsper skill have the right,
acting alone, to amend the Declaration so long as Developer is a Class B Member of the
Association, which it is,

D. Developer desires to subject to the Declasation and the jurisdiction of the
Association additional real property which may be known and designated as “Delaware
Commons™ and which is imore particularly described in Exhibit “A” attached hereto and made a
part hereof (the “Delaware Cotfitions Parcel”), and to ake ¢éttain ameridments 16 the Declaration
which will only affect the Delaware Coitimons Parce!.

Terms:

NOW THEREFORE, the Developer hereby amends the Deciaration as foliows:

1. The Delaware Commons Parce! is hereby declared to be a part of the Real Estate, as

defined in the Declaration, and such is further made subject to the Declaration and the Jjurisdiction
of the Association.
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2. Section 1.18 of the Declaration is hereby amended to include the following
sentence at the end ot such Section: “The term “Plat” shall also include the plat or plats of the

Delaware Commons Parcel to be recorded in the Office of the Recorder of Hamilton County,
Indiana.”

3. Seciion 2.1 of the Declaration is hereby amended 10 include the following sentence
at the end of such Section: “Notwithstanding the foregoing, that portion of the Real Estate

heretofore defined as the Delaware Commons Parcel shall be known and designated as “Delaware
Commons."™*

4, Section 4.6 of the Declaration is hereby amended to include the following phrase at
the end of such Section: “;provided, however, that the finished exterior of every Residence

constructed upon a Lot within the Delaware Commons Parcel shall be-of any material excluding
alimifitim siding.”

5. Section 4.7 of the Declaration is hereby amended to'ificlide (a) the following
phrase at the end of the first sentence of such Section: “;provided, however, that this requirement
shall not apply to any Residesice located within the Defaware Cormons Parcel.” and (b) the
following phrase at the end of the second sentence of such Scetion: “;provided, however, that this
requirement to any fireplace fluc which is fiot located on an exterior wall; but extends throtghi'the
roof, of any Residence located withifi the Delaware Comiitons Parcel ™

6. Section 4.12 of the Declaratitin is hereby aménded to include the following phrase
at the end of the sccond sentence of such Section: “;provided, however, that the requirement for
unépost light st not apply wany Residence lotaied Witlilsi the Delaware Comiiions Parcel.”

7. Section 4.13{d)'of the Declaratior is hetcby amended to include the following
phrase at the end of such Section: “;provided, however, that the requirement that all windows will
be fattory or'ofi the job painted sHall Tiot #Pply to‘amy Residence located within the Délawire
Commons Parcel.”

8. Section 4.13(f) of the Declaration is hereby amended to include the following
phrase at the end of such Section: “;provided, however, that the pitch of any porch roof shail not
be subject to the six to tweive (6:12) or greater requirement, and that the reduirement that each
Residence have at least one (1) gable end on the front elevation shall not apply to any Residence
located within the Delaware Corirnons Parcel”

9. Section 4.13(i) of the Declaration is hereby amended to include the following
phrase at the eénd of such Section: “;provided, iowever, thist the reguirément that each gdrage have
a finished dry wall interior and automatic garage'door openers shiall ot apply to any Residence
located within the Delaware Comirions Parcel.” :

10.  Section 4.17 of the Declaration is hereby amended to include the following
sentence at the end of such Section: “Notwithstanding anything in this Section to the contrary, the
requiremnent that side and rear yards of any Residence be covered with straw shall not apply to any
Residence located within the Delawarc Coifirons Parcel”

11, Except as ametided by Sections 1 through 10, above, the Declaration shall remain
in full force and effect in accordance with its terms.
2
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IN WITNESS WHEREOF, the undersi gried has causcd this Sccond Amendient to be
executed as of the date written above.

'OAK VIEW ASSOCIATES, LLC

By:
1. Micy‘el Scheetz, Managing Member

STATEOF INDIANA )

)} SS:
COUNTY OF HAMILTON)

Before me, a Notary Public in and for said County and State, personally appeared J. Michael
Scheetz, the Managing Mémber of Oak View Associates, LLC, an Indiana limited liability
company, who, having been duly swotn, executed the forégoing Second Améntiment 1o Declaration
of Covenants, Conditions and Restrictions for Delaware Trace for arid on belialf of $aid company
and stated that the répresentations contained therein are truc.

DR R

Witness my hand and Notarial Seal this /5" day of November, 1999,

My Commission Expires:
L0/
My County of Residence is:

_MARIIA

This Instrument prepared by:

Lewis E. Willis, Jr., Esq.
Stark Doninger & Smith
50 South-Meridian Street
Suite 700
Indianapolis, Indiana 46204.
X:G11MA11620.doc
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THIS THIRD AMENDMENT, dated July 81 , 2001, is made by OAK VIEW
ASSOCIATES, LLC, an Indiana limited liability company ("Deveioper”).

FOado0 %o ara

118
igs HANILTON COUNTY.
fstaic R A
AMEND DECLA 12280

A. Developer recorded a document entitled "Declaration of Covenants, Conditious and
Restrictions for Delaware Trace," dated December 8, [995, and recorded on Decerber 12, 1995, as
Instrument No. 9564693, in the Office of the Recorder of Hamilton County, Indiana, which was
thereafter amended by that certain document entithed "Amendments to Declaration of Covenants,
Conditions and Restrictions of Delaware Trace," dated February 19, 1999, and recorded on February
25, 1999, as Instrument No. 9909911993 in the Office of the Recorder of Hamilton County, Indiana,
which was thereafler amended by a certain document entitled "Socond Amendment to Declaration
of Covenants, Conditions and Restrictions for Delaware Trace” dated November 15, 1999, and
recorded on November 18, 1999, as Instrament No. 199909967366 in the Office of the Recorder of
Hamijton County, Indiana.

B. Section 18.2.2(d) of the Declaration provides that Developer shall have the right, acting
alone, to amend the Declaration so long as Developer is a Class B Member of the Association, which
itis.

C. Developer desires to make certain amendments 1o the Declaration which will affect the
Delaware Trace Parcel and the Delaware Commons Parcel.

Tenns:
NOW THEREFORE, the Developer hereby amends the Declaration as follows:

1. Section4.11 ofthe Declaration, and its amendments, are hereby amended by deleting the
First Amendment sentence "No fence higher than forty-two inches (42") will be approved or erected
on any Lot with the only exceptions of up to six feet (6% for patio enclosures and swimming pool
enclosures.”, and replacing said sentence with the following:

All fencing shall be strongly discouraged. Legally required fencing shall be
approved. In the Delaware Commons Parcel Lots 1-32 fences constructsd of black
wrought iron and no higher than 48" may be approved, but no others. In the
Delaware Commons Parcel Lots 33-51, fences not legally required shall be
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. prohibited. In the Delaware Trace ParceL. Lots 1-3, Lots 3941, Lots 53.55, Lots 60-
66, Lots 77-91, Lots 103-120, Lots 131-132 and Lots 150, 152, 177, fences
constructed of blsck wrought iron and no higher than 48" may be approved, but no
others.

2. Section 6.14 of the Declaration, and its amendments, is hereby amended by adding the
following sentence to the end thereof:

Trampolines, both inground and above ground shal! be prohibited.

IN WITNESS WHEREOF, the undersigned has caused this Third Amendment to be executed
as of the date written above.

OAK VIEW ASSQCIATES, LLC

By: % é
J. Micjiael Scheetz, Managing Member

STATEOFINDIANA )
I ) SS:

COUNTY m%;j
AM(

Before me, a Notary Public in and for said County and State, personally appeared J. Michael
Scheetz, the Managing Member of Oak View Associates, LLC, an Indiana limited liability company,
who, having been duly swom, executed the foregoing Third Amendment to Declaration of
Covenants, Conditions and Restrictions for Delaware Trace for and on behalf of said company and
stated that the representations contained therein are true.

Witness my hand and Notarial Seal this_3 1 __ day of July, 2001.

Notary Public
prined: WWANOA_P. Rprano
My Counfy of Residence is:
_MALioD

Kent Emswiller, EMSWILLER, WILLIAMS, NOLAND & CLARKE, P.C., 8500 Keystone
Crossing, Suite 500, Indianapolis, IN 46240, (317) 257-8787
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O\ 299400067563 )
\ Filed for Record in
. HAMILTON COLNTY, INDIANA
JENNIFER J HAYDEN
09-28~-2004 At 03:38 80'
AMEND DECLA 19,

FOURTH AMENDMENT TQ

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR DELAWARE TRACE AND DELAWARE COMMONS

THIS FOURTH AMENDMENT, dated September ;Uﬂ\, 2004, is made by Delaware

Trace/Delaware Commons Homeowners Association, Inc. Board of Directors,
(“Declarant™).

Recitals;

A. The Developer, Oak View Associates, LLC, recorded a document entitled
“Declaration of Covenants, Conditions and Restrictions for Delaware
Trace/Delaware Commons Homeowners Association, Inc.,” dated December 8,
1995, and recorded on December 12, 1995, as Instrument No. 9564693, in the
Office of the Recorder of Hamilton County, Indiana, which was thereafter
amended by that certain document entitled “Amendments to Declaration of
Covenants, Conditions and Restrictions of Delaware Trace/Delaware Commons
Homeowners Association, Inc.,” dated February 19, 1999, and recorded on
February 25, 1999, as Instrament No. 9309911993 in the Office of the Recorder
of Hamilton County, Indiana, which was thereafter amended by a certain
document entitled “Second Amendment to the Declaration of Covenants,
Conditions and Restrictions for Delaware Trace/Delaware Commons
Homeowners Association, Inc.,” dated November 15, 1999, and recorded on
November 18, 1999, as Instrument No. 199909967366 in the Office of the
Recorder of Hamilton County, Indiana, which was thereafter amended by a
certain document entitled “Third Amendment to the Declaration of Covenants,
Conditions and Restrictions for Delaware Trace/Delaware Commons
Homeowners Association, Inc.,” dated July 31, 2001, and recorded on August 14,
2001, as Instrument No. 200100050861 in the Office of the Recorder of Hamilton
County, Indiana (collectively the “Declaration”).

B. Section 18.2.1 of the Declaration provides for a right to amend the Declaration in
the event not less than seventy-five percent (75%) of the persons owning the
record see simple title to a Lot in Delaware Trace Parcel and the Delaware
Commons Parce] and which are in good standing as required under Section 2.4 of
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the By-Laws of the Delaware Trace/Delaware Commons Homeowners
Association, Inc. (hereinafter “Owners”) adopt a proposed amendment.

C. The Owners desire to make certain amendments to the Declaration which will
affect the Delaware Trace Parcel and the Delaware Commons Parcel and not less
than 75% of the Owners have cast a vote for approval and adoption of the
proposed amendment.

Terms:

NOW THEREFORE, Delaware Trace/Delaware Commons Homeowners
Association, Inc. hereby amends the Declaration as follows:

1. Section 4.11 of the Declaration, and its amendments, are hereby amended by
deleting the entire section and replacing it with the following;

Section 4.11 Fences, Mailboxes and other structures. In addition to the initial
approval required from the Committee to construct a Residence and/or install
landscaping on any Lot or subsequently remodel the outside of the Residence or the
landscaping design, the Committee must approve any fence, flagpole, lighting,
basketball goal, playground equipment, or structure to be located on any lot within
the Real Estate as to its acceptability, size, location, height and composition before
it may be installed. ‘

In order to preserve the natural quality and aesthetic appearance of the existing
geographic areas within the Real Estate, only basketball goal backboards that are
clear glass or clear plastic shall be allowed, and all basketball goals and/or
backboards require written approval from the Committee for location upon the
applicable lot. No trampolines are permitted.

During or upon completion of the construction of each Residence upon a Lot,
Declarant shall provide and install a numbered mailbox and post upon the Lot, with
Declarant’s expenses thereof to be reimbursed to it by the applicable Builder or
original Owner of each lot. Thereafter, the original Owner and any subsequent
Owner(s) are required to replace the mail box and/or post when they are in disrepair
and to replace them at their own expense with the numbering font and size, mailbox
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and/or post design that have been previously approved for uniform use in the Real
Estate by the Developer or subsequently by the Committee. No names, designs or
other ornamentation shall be placed on any mailboxes or their supporting posts or
structures other than street address numbers.

No structure or shrub planting that obstructs sight lines at elevations of two (2) feet
or higher shall be placed or permitted to remain between the front property line and
the front building setback line without prior written approval by the Committee.

In Delaware Commons Parcel lots 33-51, fences not legally required shail be
prohibited. All fencing in Delaware Commons and Delaware Trace, including that
which is legally required, must be approved in writing by the Committee prior to
installation and pursuant to the Committee procedures. The Committee may only
approve fences of black wrought iron, or similar metal as approved by the
Committee, and no higher than 48" unless legally required to be higher.
Furthermore, no outdoor pet enclosure of any kind except for “invisible fence”

(underground, electronic or otherwise) shall be permitted without prior approval by
the Committee.
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IN WITNESS WHEREOF, the undersigned has caused this Fourth Amendment to be
executed as of the date written above.

DELAWARE TRACE/DELAWARE COMMONS
HOMEOWNERS ASSOCIATION, INC.

In ot-for- orporation

By:

Sarsfield, President
STATE OF INDIANA )

COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared
William Sarsfield, the President of Delaware Trace/Delaware Commons Homeowners
Association, Inc. Board of Directors, who, having been duly sworn, executed the
foregoing Fourth Amendment to Declaration of Covenants, Conditions and Restrictions
for Delaware Trace and Delaware Commons for and on behalf of said association and
stated that the representations contained therein are true.

Witness my hand and notarial seal this X {_day of September, 2004.

Notary Public 2

Printed: ¢ - A
My Commission Expires: My county of residence is:
7/I 9—&! Q1> ‘/"L'«m : ton,

This instrument prepared by:
Judy G. Hester BRENDA K. DUTTLINGER
SMYTH HESTER & ASSOCIATES, LLC Wym&% of indiana
11550 North Meridian Street/ Tower One - Suite 125 County of Harnikon
Carmel, IN 46032 My Commisson Exires July 12, 2012

(317) 843-5566
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