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DECLARATION OF COVENANTS,
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This First Supplement 13 made this __/ 3" day of August, 1997, by Davis Homes, LLC,
an Indiana limited liability company (the "Developer”).

1. Developer is the owner of certain 1eal estatc more particularly described in Exhib™ o S
attached hetoto (the * Additional Real Estate"). .

2. Developer executed thal certain Amended and Restated Declaration of Covenants,
Conditions and Restrictions of Eller Trails, dated August 27, 1996 and recorded the same Ou
August 28, 1996 as Instrument No. 9636575 in the Office of the Recorder of Hamilton County,
Indiana (the "Declaration”). :

3. Developer reserved in said Declaration the right from lime to time, acting alone, 0
subject 1o the terms and provisions of the Declaration certain additional real cstate located within
the tracts adjacent 1o the Initial Real Estate (as defined in the Decla.ation) by exccution and
recordation in the Office of the Recorder of Hamilton County of 2 supplementa!-dcclnration 50
annexing &ll or any part of such rcal estate.

4. The Additional Real Estate constitutes & part of the tract adjacent to the Initial Real
Estate.

NOW. THEREFORE, Declarant, in accordance with the rights reserved in the
Declaration, makes this First Supplement as follows:

1. Definilions. Ali terms used in this First Supplement not otherwise defined in this First
Supplement shall have the meanings sct forth in the Declaration. Accordingly, the Additional
Real Estate shall hereafter for all purposes be included in the definition of Real Estate in the
Declaration, as the same may be amended or supplemented from time to time as thercin provided.

2. L : ion. Devcloper hereby expressly declares that the
Additional Real Eslate, together with all improvements of every kind and nature whalsocver




lodaicd thereon, shall be ann
Dieciaration, as the same may
aild the Real Estate is hereby ¢x
hAd originally been included in the Declaration.

exed 1o the Real Estate and made subject 0 the provisions of the
be amended or supplemented from time to lime 83 therein proviced,
panded to include the Additional Real Estate, all as if the same

The Additional Real Esta'e shall be hereafter

helA, transferred, sold. conveyed, hypothecated, encumbered, Jeased, rented, used, improved and

geeupied subject 1o il of
¢*-13ements. assessmen’s, charges
§ lpplcmented from time to time a3

3

the provisions, 2
and liens of the Declaration, as the same¢ may be amended of

ients, covenants, conditions, restrictions,

{herein provided.

All such provisions of the Declaration, as the same may be

aracnded €f supplcmcntcd from time to time 8% therein provided, shall be covenants running with
\i:x land and shall be binding u0M, and inure to the penefit of Developer and any other person of

ety having any right, title 0

4. Declaratio

¢ intcrest in the Real Estate or any part thercof.

o Contiruous. Except as expressly supp\cmentcd by this First Supplement,

{he Declaration shall continue unchanged and in full force and effect.

IN WITNESS WHEREOF, this First Supplement has been executed by Developer as of

‘he date first above written.

By: Davis Homes, 1LC,
an Indiana limited liability company

By: Davis Holding Corporation,
Manager-member

By: ﬂ:ﬂﬁ'“."fga LT
Christopher R. White
Vice President

a



STATE OF INDIANA ).
Y

COUNTY OF MARION )

lic in and for the State of indiana, personally appear-d

ent of Davis Holding Corporation, who acknowledged the

Before me, a Notary Pub
¢4 and Restated Declaration of Covenants,

Christopher R. White, Vice Presid
execution of the foregoing First Supplement to Amend
Conditions and Restrictions of Eller Trails.

WITNESS my hand and Notarial Scal this 13 day of August, 1997.

Notary fublic J

Li- Chiney Wwe
Printed Name d

My Commission Expircs: __H-2\1:0

Residing in Nama \}g~ County

L]

Vice President of Davis Holding

Ronald F. Shady, Jr.,
Indiana 46240 (317)595-2900

" This instrumenl was prepared by-
Suite 120, Indianapolis,

Corporation, 1755 East 82nd Street,

.
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Exhibit “A”

ELLER TRAILS SECTION TWO
LAND DESCRIPTION

A port of the Northwest Quorler of Sectlon 10, Township 17 North, Ronge 4
East of the Second Principdl Merigion, Homillon County, Indlona, more
porliculorly deseribed os foliows:

Commaencing al lhe Norlheast cormer of the Northwesl Quorler of sold Secllon
10; thence Soulh B908'43° West clong lhe Horlh line of sald Northwest
Quarler o distonce of 1117.37 feel; thence Soulh 00TV0'00° Eoet (ossumed
beoring) poraflel with the Eosl line of sald Northwest Quorler o dislonce of
307.30 feal lo o point on the West line of Efter Trolls = Secllon One, An
Additlon 1o Homiton Counly, Indlono, per plot thereof recorded o Inatrument
No. D831998 In Plol Coblnel Ne. 1, Eilde No. 607 In lhe Office of the
Recordar of Hamilon County, Indlong, ond the POINT OF BEGINNING of lhe
herain describad trocl; thence conlinuing South 00'00'00° Eost porollel

with 2ald Eost line ond clong the Wast line of sold Eller Trolls — Secllon

One a dialonce of 688,83 feol to the Southwest corner of scld Eller Trolla =
2 «lion One ond the North lina of Eller Commona — Saclion Two per plat
theraol recorded os Inslrument No, 96096635387 In the Plat Cablnel No. 1,
Slids No. 708 ln Lhe Olfice of the Recorder of Homillon Counly, Indiona;
lhence Soulh 89°06'43° Wesl porofiel with the North lne of sold Northwest
Quarler ond olong sold Norlh line ond the Westerly exlension thereol a
distonte of 558.29 feel; thence Norlh 00°00'00° Frsl porollel with the East
line of sold Northwesl Quorter @ distence of 193.7¢ feel; lhence Soulh
B9°06'41° Wes!l o distence of 21.78 feet; thence Naeth 0000°00" Eoel ©
distonce of 515.07 fecl; lhence Morlh 89°08°43° Eosl porallel with the

Norlh line of sald MNorthwest Cuarter a dislonce of 560,07 fest ln lhe Polnt
of Deglaning. Conlaining B.829 Acres (384,574 Squore Feet), more of less.

FLLER TRALS SECTION THREE
LAND DESCRIPTION

A port of Lhe Northwest Quarler of Seclion 10, Township 17 Nerlh, Raonge 4
Easl of the Second Principal Meridion, Homiiton Counly, Indlang, more
porllcularly described as [ollows:

Jommencing at the Merlheost comner of the Morlhwest Quorler of so'd Seclion
10; thence South BS08'43" West clong the Nerth fine of scld Northwasl
Quorler v distonce of 111737 feal; lhence Soulh 00'00°00" East (ossumed
beoring) paraliel with .lhe Eost line of sold Nerthweot Quorter o dislonce of
387.30 feel; thence SoutR 89°08'43" Went porolle! with sold North line o
dislance of 580.07 feel: thence South 000000 Eost porollel with sold
Eos! line o dislonce of 322.04 fesl in lhe POINT OF BECINIING; lhance
conlinuing Soulh 00°00'00” East paroiiel with scld East fine a distonce of
193.02 feel; thence North 89°06°41" West a dislance of 21.78 feal; lhenca
South 0200'00" East poraiiel with sald Eost line a dietonce of 153.76

foot; thence Soulh 80706'43" Weel poroliel with sold Norlh lilne o dislance
of 21,78 feat; thence South 11°86'04° West g distonce of 278.30 feel;
thence South 2010'29" Wesl o dislonce of B3.68 feel; lhence Soulh
52°36°29" West a distonce of 150.33 feel; lhance North 70°36'13° West o
distonce of 150.33 feel; lhence Norlh 32°30°46° Wasl a distonce o1 150.33
feel: hence Norlh 2040'39" Eos\ o dislonce of B66.91 leal; lhence North
71°00°00° East o distance of 246.69 feat lo lhe Poinl ol Beginning.
Conlaining 5.165 Acres (224,978 Squore Feet), more of less.
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- 'rHIS DECLARATION made this __220a day of _octabor 0 1994
hy Davis | LLe ] r-rerber Davis liolding Corporat fon

(" Declarant™). .
L]

g I e o
WITNESSETIH RARY L CLARK '

On 10-22-19%6 at 03157 pe.
NISC _ 17.00

WHEREAS, the following facls are truc.

. "A. Declarant is the owner of fee simple title 10 certain real estate

located in __Hamilton _ County, Indiana, more particularly described in Lxbibil A

attached herclo and made a part hersof (hercinafice referred 1o as the “Real Estaie™).
B. Declarant has insialled or plans o install in the right-of-way known

a8 Eller Boad Sireet, Indianapalis, Indiana (hereinalier

relerted o as the "Right-al-Way™) adjacent 1o the Real Cstate the equipment
described in Exhibil B attached hereto (hercinafier referred to as the "Water
Exquipment™). which Declarant desires 1o connect lo the waier line of the Indianapalis
Watcr Company ("Water Company”). * ’
| C. The Water Company s objecting W the installaton of the Water
Equipment pursuant to Rule 7(A) of its Rules and Regulations on file with and
appruved by the Indiana Udility Regulatory Commission governing ils provision of
waler utility service because it is concerncd that in the future the Water Cumpany
might be requesied to malniain, repair or replace (hercinafier “matntain®) the Water
FAlﬁipmcm because of its location in the Right-ol-'Vay.
D. Declatam deems it desirable that the owner of the Real Estate be
_ respunaible Tor maintaining the Water Equipment and that the Water Company have -
_‘:-'_nu whligation 1o mainiain the Water Equipment. s

% ~ NOW, THEREFORE, Declarant declares that the Real Estate and the !

: Water Equipment be held, wransferred, sold, conveyed, cacumbered, leased, renteds

=

used and occupicd subject 1o the provisions, agreements, covenants and restriction’
i .

hetelnalier set forth:



. Deglaration, Dcclnranl hercby cnprcssly declares (1) that the Water K
Cnmpany shall h.wc ny nbllgauon {o maintain in any manner the Waicr
Expuipment; (2) that e Water Company shall not be responsible Tor any
damage that might oceur 1o the Waier-Cquipment regardless of the causc: and
(3) that the mainienance of the Water Equipment, if Such is o be maintained,
shall be the vbligation of the awners of the Real E.:mc. No person shall have
" any tight lo reqguire lhnt the Waicr Company expend any.funds toward the
mairienance of the Water Equipment or any right to lmpmc an ohhga:mn un
the Water Cumpany to maintain the Water Equipment, and il Declarant or any
other person would allegedly have such right pursuant (o any rule or '
regulation, the Declarant for jtscll and its successors and assigns herehy

eapressly waives that right.

o mmmﬂ_ﬂﬂﬂgm All present and [uture owncrs, MOTEAEECS,
tenants and occupants of the Real Estale and the Waler Iﬁ}uipmtnt. shall be
subject o and comply with the provisions of the Declaration and all such
provisions shall be covenants running with the land and shall be binding on
any persons having at any time any intcrest of cstate in the Real Estate or the
Water Equipment as though such provisions were recited and stipulated at
lengih in cach and every deed, conveyance, murigate and lease thercol. Tins
Declaration shall remain in effect for so long as the Water Lquipment is
connecicd 1o the waier line of the Waler Company. All persons, corporations,
panncrships, trust and other legal entitics which may own, occupy. use, cnjay
or control any of the Real Estate or the Waier Equipment shall be subject to

this Declaration.

_1. ‘Malntenance of the Watcr Equipment, .Tl'hc abligation to maintain the
Water Equipment shall rest with the owners of the Real Estate for so long as
the Water Cquipment is ‘c,nnpcmr.'d 10 the water line of the Waier Company. I
the owners of the Real Estate fail (o maintain the Water Equipment. such

- fallure shall not put an)' bbligauun on the Water Company or un any uthet

entity 1o provide mainienance.

-



IN WITNESS WHEREOF, Declarant has exccuted this Declaration on

this day and year first hereinabove scl forth.

_Davis Homes LLC, by {ts manager-member
Davis Holding Corporation

N

Signature 4

Printed Name

Yice President
Title

STATE OF INDIANA )
; )SS:
COUNTY OF Merion
Before me, a Notary Public in and for said County and State,
personally appeared __Christopher R, White . by mc known to
be the Vice Presi t 4 ol _Davis linlding Corparation %
who acknowledged the caccution of the forcgoing "Declaration of Maintenance

_ Obligation™ on behall of said corporation.
WITNESS my hand and Notarial Seal this _ day of_Octoter (199 8.

5& - Cladve, ulbeo

Notary Public

~
\_“ - Chine, W ..._.- O ‘.‘- '
Prinicd Signatre g
ih 1y
' ' ¥ e

- My Commission Expires:

4.21- 00

My County of Residence:

P \kqm‘kku'\




EXUIBIT A

the Real Estalc owned by Declarant adjacenl'1o right-of-

4

way.)
(Legal Description of

Exhibit “A°

ELLER TRAILS.SECTION ONE
LAND DESCRIPTION

A port of the Northwest Quorter of Section 10, Township 17 North, Ronge 4
Eost of the Second Principal Meridion, Homiliton County, Indlano, more
porliculerly deacribed o3 follows:

Commencing ot the Northeast comer of the Northwest Quorler of soid Section
10; thence South 00'00'00° West {ossumed beoring) along the East line of
sold Northweal Quorler o dislonce of 355,68 feel Lo the POINT OF BEGINNING:
thence continulng Soulh 0Q0V0'00° West clong sold Easl line o distance of
700.45 feel; lhence Soulh B9'08'43° West parallel with the Norlh line of

sald Northwest Quarter a distance of 1117.37 feel; thence WNorth 0000'00"
East Porolld with sold Eost line o distonce of 717.77 f1el: thence Norlh
90°00'00° Eost o distonce of 1117,24 feet to the Point of Beginning.
Containing 18.187 Acres (792,242 Squore Feet), more or less.

o e



r Equipment located in right-of-way.) - =

&

(Description o
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o - . 9609636575 _
: ' &m : Filed for Record in
et HAMILTON COUNTY, INDIANA
- MARY L CLARK

O .. N On 08-26-1996 At 03:59 pa.
Ef§% _ ‘ DECL 58,00 -

' AMENDED AND RESTATED DECLARATION
(jéé§£> OF COVENANTS, CONDITIONS AND RESTRICTIONS

;o

ELLER TRAILS

THIS AMENDED AND RESTATED DECLARATION (“Declaration”) is
made this EﬂZﬂ day of , 1996 by Davis Homes, LLC, an

Indiana limited liability/company ("Developer").

Recitals
A. Reference is made to that certain Declaration of
Covenants, Conditions and Restrictions “(the “Original

Declaration”) made on the 25th day of July, 1996, by Developer
and recorded in the office of the Recorder of Hamilton County
Indiana on August 1; 1996, as Instrument No. 96-9631593. The
original Declaration is hereby amended and restated in its
entirety with the effect that the Original Declaration shall Dbe
superseded and replaced in its entirety with this Declaration.

T Developer is the owner of the real estate which is
described in Exhibit "A" attached hereto and made a part hereof
(the "Initial Real Estate").

2. Developer intends to subdivide the Initial Real Estate
into residential lots. '

3. Before subdividing the Initial Real Estate, Developer
desires to subject the Initial Real Estate to certain covenants,
conditions and restrictions- for the purpose of preserving and
protecting the value and desirability of the Initial Real Estate
for the benefit of each owner of any part thereof.

4. Developer further desires to ‘create an organization to
which shall be assigned the responsibility for maintaining and
administering the common areas and certain other areas of the
Real Estate and of administering and enforcing the covenants and
restrictions contained in this Declaration and the subdivision
plats of the Initial Real Estate as hereafter recorded in the
office of the Recorder of Hamilton County, Indiana and of
collecting and disbursing assessments and chargss as herein
provided.

¢ ey s dr et st b aderabe o] 23



5. Developer may from time to time subject additional real
estate located within the tracts adjacent to” the Initial Real
Estate to the provisions of this Declaration (the Initial Real
Estate, together with any such addition, as and when the same
becomes subject to the provisions of this Declaration as herein
provided, is hereinafter referred.to as the "Real Estate” or the
“Subdivision”). '

NOW, THEREFORE, Developer hereby declares that the Real
Estate is and shall be acquired, held, transferred, sold,
hypothecated, leased, rented, improved, used and occupied subject
to the following covenants, conditions and restrictions, each of
which shall run with the land and be binding upon, and inure to
the benefit of, Developer and any other person or entity
hereafter acquiring or having any right, title or interest in or
to the Real Estate or any part thereof. LT

ARTICLE I
DEFINITIONS

The followiag tcrms, when used in this. Declaration with
initial capital letters, shall have the following respective
meanings: ) ' ;

1.1 "AssocCiation" means Eller Trails Community Association,
Inc., an Indiana not-for-profit corporation, which Developer has
caused or will hereafter cause to be incorporated, and its
successors and assigns. :

1.2 ‘wArchitectural Review Committee"” means the
architectural review committee established pursuant to Paragraph
6.1 of this Declaration. ;

153 "Common Areas" means (i) all portions of the Real
Estate shown on any Plat of a part of the Real Estate as a
"Common Area" or which are otherwise not located in Lots and are
not dedicated to the public and (ii) all facilities, structures,
buildings, improvements and personal property owned or leased by
the Association from time to time. Common Areas may be located
within a public right-of-way.

1.4 "Common Expenses" means (i) expenses associated with
the maintenance, repair or replacement of the Common Areas and
the performance of the responsibilities and duties of the
Association, including without limitation expenses for the
improvement, maintenance or repair of +the improvements, lawn,
foliage and landscaping located on a Drainage, Ugtility or
Sanitary Sewer Easement or on a Landscape Easement €O the extent

] par Ll 2
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the Association deems it necessary t¢ maintain such easement,
(ii) expensés associated with the maintenance, repair oI

‘continuation of the drainage facilities located within and upon

the Drainage, Utility or Sanitary Sewer Easements, (iii) all
judgments, liens and valid claims against the Association, (iv)
all expenses incurred to procure liability, hazard and any other
insurance provided for herein and (v) all expenses incurred in
the administration of the Association or the performance of the
terms and provisions of this Declaration.

1.5 "Developer" means Davis Homes, LLC, an Indiana limited
liability company, and any successors or ,hB assigns whom it
designates in one or more written recorded instruments to have
the rights of Developer hereunder.

1.6 "Development Period" means the period of time commenc-
ing with the date of recordation of this Declaration and ewnding
on the date Developer or its affiliates no longer own any Lot
within the Real Estate, but in no event shall the Development
Period extend beyond the date seven (7) years after the date this
Declaration is recorded.

LT "Landscape Easements" means those areas of ground so
designated on a Plat of any part of the Real Estate.

1.8 "Lot" means any parcel of land shown and identified as
a lot on a Plat of any part of the Real Estate.

1.9 "Mortgagee" means the holder of a duly recorded first
mortgage lien on any Lot or Residence Unit.

1.0 " wner" means the record owner, whether one or more
persons or ertities, of fee-simple title to any Lot, including
contract sellers, but excluding for all purposes those persons or
entities having an interest merely as security for the
performance of an obligation unless specifically indicated '~ to
the contrary. The term Owner as used herein shall include
Developer so long as Developer shall own any Lot in the Real
Estate.

1.11 "Plat" means a duly approved final plat of any part of
the Real Estate as hereafter recorded in the office of the
Recorder of Hamilton County, Indiana.

Rl "Residence Unit" means any single family home
constructed on any part of the Real Estate.

| e et e = e g mar w0 Y 3
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1.13 "Utility, Drainage.or Sanitary Sewer Easements" means
those areas of ground so designated on a Plat of any part of the
Real Estate. . T e

-* = -

ARTICLE II

APPLICABILITY  ° °

All Owners, their tenants, guests, invitees and mortgagees,
and any other person using or occupying'a Lot or any other part
of the Real Estate shall be -subject to and shall observe and
comply with the applicable covenants, conditions and restrictions
set forth in this Declaration and any rules and regulations
adopted by the Association as herein provided, as the same may be
amended from time to time. *?

The Owner of any Residence Unit (i) by acceptance of a deed
conveying title thereto or the execution of a contract for the
purchase thereof, whether from 'the Developer or its affiliates or
any other builder or any other Owner of the Residence Unit, or
(ii) by the act of occupancy of the Residence Unit, shall
conclusively be deemed to have accepted such deed, executed such
contract or undertaken such occupancy subject to the covenants,
conditions and restrictions of this Declaration. -By acceptance
of a deed, execution of a contract or undertaking of such
occupancy, each Owner covenants, for suchr Owner, such Owner’'s
heirs, personal representatives, successors and assigns, with
Developer and the other Owners from time to time, to keep,
observe, comply with and. perform the covenants, conditions and
restrictions of this Declaration.

ARTICLE III

PROPERTY RIGHTS

2~ 1 Owners' Easement of Enjoyment of Common Areas. De-
veloper hereby declares, creates and grants ' a non-exclusive
easement in favor of each Owner for the use and enjoyment of the
Common Areas. Such easement shall run with and be appurtenant to
each Lot and related Residence Unit, subject to the following
provisions:

(i) the right of the Association to charge reasor.able
admission and other fees for the use of any recreational
facilities situated upon the Common Areas which are in addition
to the regular.and special assessments described herein;
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(ii) the right of the Association to fine-any Owner or
make a special assessment against any Lot in-tl. event a person
permitted to use the Common Areas by the Owner of such Lot
violates any rules or regulations of the Association;

(iii) the right of the -Association to dedicate or
transfer all or any partsof the Commpn Areas or grant ‘easements
therein to any public: agency, authority or, utility for such
purposes and subject to such conditions as may be set forth in
the instrument of dedication or transfer;.

(iv) the easements reserved . elsewhere in this
Declaration and in any Plat of any part of .tMe Real Estate; and

3.2 Permissive Use. Any Owner may permit his or her family
members, guests, tenants or contract purchasers who reside in the
Residence Unit to use his or her right of use and enjoyment of
the Common Areas subject to the terms of this Declaration and any
rules and regulations promulgated by the Association from time to
time. '

3.3 Conveyance of. Common Areas. Developer may at any time
and from time to tiwme convey all of its right, title and interest
in and to any of the Common Areas to the Association by warranty
deed, and such Common Areas so conveyed shall then be the
property of the Association; provided, however, that the Common
Areas for the Initial Real Estate and any additional lands added
to the scheme of this Declaration, respectively, shall be
conveyed to the Association on or before the time that the first
Lot within the Initial Real Estate or such additional land,
respectively and as the case may be, is conveyed for residential
use.

ARTICLE IV

USE RESTRICTIONS

4.1 TLakes. There shall be noc swimming, skating, boating,

fishing in or on or -other recreational use of any lake, pond,
creek, ditch or stream on the Real Estate. The Association may

promulgate rules and regulations with respect to the permitted
uses, if any, of the lakes or other bodies of water on the Real
Estate.

4.2 Use of Common Areas. Subject-to-section 4.1 above, the
Common Areas shall be used only for recreational purposes and
other purposes permitted or sanctioned by the Association.




4.3 Lot Access. All Lots shall be accessed from the inte-
rior streets of the Subdivision. No direct access is permitted
to any Lot via Eller Road. ' O

4.4 Other Use Restrictions Contained in Plat Covenants and
Restrictions. The Plat Covenants.and Restrictions relating to
the Real Estate contain additipnal restrictions on the use of the
Lots in the Subdivision, including, without limitation,
prohibitions against commercial use, detached accessory buildings
and nuisances; restrictions relating to the use of Landscape
Easements, and Utility, Drainzge and Sanitary Sewer Easements;
and restrictions relating to temporary . structures, vehicle
parking, signs, mailboxes, garbage and refuse disposal, storage
tanks, water supply. and sewage systems, ditches and swales,
driveways, antenna and satellite dishes, awning$, fencing, swim-
ming pools, solar panels and outside lighting. Such prohibitions
and restrictions contained. in the Plat Covenants and Restrictions
are hereby incorporated by reference as though fully set forth
herein. e '

 _.ARTICLE V

7 ASSPCIATION

5.1 Membership.’ Eaéhﬁ"bhher shall automatically become a
member of the Association and shall remain a member of the
Association so long as he or she owns a Lot. '

S.Z:Ciasses of Membership and Vote. The Association shall
have two (2) classes of membership, as follows:

(i) Class A Members. Class A members shall be all
Owners other than Developer (unless (lass B membership has been
converted to Class A nembership as provided in the immediately
following subparagraph). Each Class A member shall be entitled
to one (1) vote per Lot owned. :

(ii) Class B Member. The Class B member shall be the
Developer. The Class B member shall be entitled to three (3)
votes for each Lot owned by Developer. The Class B membership
shall cease and be converted to Class A membership upon the
Applicable Date (as defined in Section 5.3 below) .

5.3 Applicable Date. The term “Applicable Date” shall mean
when the total votes outstanding in the Class A membership is
equal to the total votes outstanding in the Class B membership or
the expiration of the Development Period, whichever shall first
occur.

[ ! st b 1 &z 6



5.4 Multiple or Entity Owners.- Where more than one person
or entity constitutes. the Owner of . 'Lot, all such persons or
entities shall be members .0f the Association, but the single vote
in respect of such Lot* shall be exercised -as the persons or
entities holding . an interest in such Lot determine among
themselves. In no! evenf: shall more than  one person exercise a
Lot's vote and no Lot's vote shall be split. Ly

5.5 Board of Directors. The members.-of the Association
shall elect a Board of Directors of the Association as prescribed
by the Association's Articles of Incorporation and By-Laws. The
Board of Directors of the Assbciation ‘shall manage the affairs of
the Association. ‘ # ’

5.6 Professional Management. No contract or agreement for
professional management of the Association, nor any contract
between ~eveloper and the Association, shall be for a term in
excess o three (3) years. Any such agreement or contract shall
provide for termination by either party with or without cause,
without any termination penalty, on written notice as provided
therein, but in any event, with at Ieast ninety (9C) days prior
written notice. '

5.7 Responsibilities of the Association. The responsibili-
ties of the Association shall include, but shall not be limited
to:

(i) Maintenance of the Common Areas including any and
all improvements thereon ‘as tha‘Association deems necessary oOr
appropriate. "

(ii) Installation and replacement of any and all
improvements, signs, lawn, follage and landscaping in and upon
the Common Areas or Landscape Easements as the Association deems
necessary or appropriate.

(iii) Maintenance, repair and replacement of any
entrance street light, any private street signs and any private
streets which. may be shown on any Plat of a part of the Real
Estate as Common Area. .

(iv) Replacement of the drainage system in and upon the
Common Areas as the Association deems necessary or appropriate
and the maintenance of any drainage system installed’ in or ugon
the Common Areas by Developer or the Assocciation. Nothing herein
shall relieve or replace‘fﬁe obligation of each Owner of a Lot
subiect to a Drainage’ Easement’ -to keep .the portion of the
drainage system and Drainage; Easement on spéh. Lot free from
obstructions so that the storm'water drainage will be unimpeded.
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(v) Maintenance of lake water. so as not to create
stagnant or polluted waters affecting the healtn and welfare of
the community.. : . -

(vi) Procurlng and malntalnlng for the benefit of the
Assoc1atlon, its officers and Board of Directors and the Owners,
the insurance coverage requ1red undér this Declaration.

(vii) Asgéssment and collectlon from the Owners and
payment of all Common Expenses.

(viii) Performing or contracting for property or
Association management, snow removal, Common Area maintenance,
trash removal or other services as the Association deens
necessary or advisable.

(ix) Enforcing the rules and. regulations of the
Association and the requirements of this Declaration and any
applicable zoning or other recorded covenants, in each case, as
the Association deems necessary or advisable.

5.8 Powers of the Association. The Association mayv adopt,
amend or rescind reasonable rules and regulations (not
inconsistent with the provisions of this Declaration) governing
the use and enjoyment of 'the Common Areas and the management and
administration of the Association, in each «case as the
Assoc¢iation deems necessary or advisable. The rules and
regulations promulgated by the Association may provide for
reasonable interest and late charges on past due installments of
any reqular or special assessments or other chargeg or fines
against any Owner or Lot. The Association shall furnish or make
copies available of its rules and regulations to the Owners prior
to the time when the rules and regulations become effective.

5.9 Compensation. 'No director or officer of the Association
shall receive compensation for his or her services as such
director or officer, except to the extent expressly authorized by
a majority vote of the Owners present at a duly constituted
meeting of the Associaticn ‘members. i

5.10 Non-Liability of Directors and Cfficers. The directors
and officers of the Association shall not be liable to the Owners
or any other persons for any error or mistake of judgment in
carrying out their duties and responsibilities as directors or
officers of the Association, except for their own individual
willful misconduct or gross negligence. It is intended that the
directors and officers of the Az soc;atlon shall have no personal
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liability with respect to any contract made by them on behalf of
the Association except in thelr capacity as Owners.

5.11 Indemnity of Di¥ectors and Officers. The Association shall

indemnify, hold harmless and defend any person, his or her heirs,

assigns and legal representatives {collectively, the
"Indemnitee") made or threatened to be made a party to any
action, suit or proceeding by reason of the fact- that he or she
is or was a director or cfficer of the ‘Association, against all

costs and expenses, ' including attorneys fees, ‘actually and
reasonably incurred by the Indemnitee in connection with the

defense of such action, suit or proceeding, or i connection with

any appeal thereof or to. enforce the 1indemnity rights

contemplated hereby except in relation to matters as to which it

shall be adjudged in such action, suit or proceeding that such

Indemnitee is guilty of gross negligence or willful misconduct in

the performance of his or her duties. The Association shall also

reimburse any such Indemnitee for the reasonable costs of settle-

ment of or for any judgment rendereil in any such action, suit or

proceeding, unless it shall be adjudged in such action, suit or

proceeding that such Indemnitee was guilty of gross negligence or

willful misconduct. In making such findings and notwithstanding

the adjudication in any action, suit or proceeding against an

Indemnitee, no director.or officer shall be considered or deemed

to be guilty of or liable for gross negligence or willful miscon-

duct in the performance of his or her duties where, acting in

good faith, such directnr of officer. relied on the books and
records of the Association or statements or advice made by or

prepared by any managing. agent of the Association or any

accountant, attorney or other person or firm employed or

retained by the Association to render advice or service, unless

such director or officer had actual knowledge of the falsity or
incorrectness thereof; nor shall a director be deemed gquilty of-
gross negligence or willful misconduct by virtue of the fact that
he or she failed or neglected to attend any meetings of the 3Board
of Directors of the Association. The costs and expenses incurred
by any Indemnitee in defending any action, suit or proceeding may
be paid by the Association in advance of the final disposition of
such action, suit or proceeding upon receipt of an undertaking by
or on behalf of the Tndemnitee to repay the amount paid by the
Association if it shall wultimately be determined that the
Indemnitee is not entitled to indemnification or reimbursement as
provided in this section 5.11.
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ARTICLE VI o

ARCHITECTURAL REVIEW COMMITTEE

6.1 Creation., There shall be,, and hereby is, created and
established an Architectural Review Committee to- perform- the
functions provided for hefein. At all times during the Develop-
ment Period, the Architectural Review Committe€ shall consist of
three (3) members appointed, from time to time, by Developer and
who shall be subject to'removal by Developer at any time with or
without cause. After the .end of the Development Period, the
Architectural Review Committee shall be a standing committee of
the Association, consisting of three (3) persons. appointed, from
time to time, by the Board of Directors of the Association. The
three persons appointed by the Board of Directors to the Archi-
tectural Review Committee shall consist of- Owners of Lots but
need not be members of the Board of Directors, The Board of
Directors may at any time after.the end of -the Development Period
remove any member of ‘the Architectural. Review Committee upon a
majority vote of the members of the Board of Direéctors.

6.2 Purposes afid Powérs of Architectural Review Committee.
The Architectural Review Committee shall review and approve the
design, appearance and ldcation of all residences,
structures or any other improvemeénts;placed or modified by any
person on any Lot and the installation and removal of any trees,
bushes, shrubbery  and other landscaping on any Lot, in such a
manner as to preserve the value and desirability of the Real
Estate and the harmonious relationship among Residente Units and
the natural vegetation and topography.:- '

(i) In General? s No residence, building, structure,
~antenna, walkway, fence, deck, pool, tennis court, basketball
goal, wall, patio or other improvement of any type or kind shall
pe erected, constructed, placed or modified, changed or altered
on any Lot without the prior written approval of the
Architectural Review Committee. Such approval shall be obtained
only after written application has been made to the Architectural
Review Committee by the Owner of the Lot requesting authorization
from the Architectural Review Committee. Such written
application shall ke in the manner and form prescribed from time
to time by the Architectural Review Committee and, 1in the case
of construction or placement of any improvement, shall be
accompanied by two (2) complete sets of plans and specifications
for the proposed improvement. Such plans shall include plot plans
showing the location of all improvements existing upon the Lot
and rhe location of the improvement propcsed to be constructed or
placed upon the Lot, each properly and clearly designated. Such
plans and specifications shall set forth the <color and
_— _— 10
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composition of all extérior materials proposed to be used and any
Proposed landscaping, together 'with .any other material or
information which the Architectural - Review Committee may
reasonably require. Unless " otherwise permitted by the
Architectural Review Committeé, plot plans shall be prepared Dby
either a registered land surveyor, ehgineer or architecrt.

) (ii) Power of Disapproval. The Architectural Review
Committee may refuse to approve any application (a "Requested
Change") made to it when: .’ '

(a) The plans, specifications, drawings oOr other
materials submitted are inadequate or incomplete, or
show the Requested Change to be in violation of any of
the terms of this Declaration or the Plat Covenants
and Restrictions applicable to any part of the Real
Estate; ) ’

(b) The design or color scheme of a Requested
Change is not in harmony with the general surroundings

of the Lot or with the adjacent Residence Units or
related improvements; or

(c) The Requested Change in the opinion of the
Architectural Review Committee would not preserve Or
enhance the value -and desirability of the Real Estate
or would otherwise be contrary to the interests,

welfare or rights of the Developer oOr any other QOwner.

(iii) Rules and Regulations. The Architectural Review
Committee, from time to time, may promulgate, amend oOr modify
additional rules and regulations or building policies Or
procedures as it may deem necessary or desirable to guide Owners
as to the requirements of the Architectural Review Committee for
the submission and approval of Requested Changes. :

6.3 Duties. of Architectural Review Committee. 1f the
Architectural Review Committee does not approve a Requested
Change within forty-five - (45) days after all required

information on the Requested Change shall have been submitted €9
it, then such Reguested Change shall be deemed denied. ©One copy
of submitted material shall ke retained by the Architectural
Review Committee for its permanent files,

6.4 Liability of tne Architectural Review Committee. Nei-
rher the Architectural Review Committee, the Association, the
Develower nor any agent' or membder of any of the foregoing, shall
be responsible in any -way for any defects 1in any plans,

specifications or other materials submitted to it, nor for any
oy oo 11




defects in any work done‘in connection with a Requested Change or

for any decision made .by it unless made in bad faith or by
willful misconduct. S '

6.5 Inspection. The Architectural Review Committee or 1its
designee may, but shall not be required to, inspect work being
performed to assure compliance with this Declaration and the
materials submitted tc it pursuant td this Article VI and may
require any work not consistent with an approved Requested
Change, or not approved, to be stopped and removed at the
offending Owner’s expense.

ARTICLE VIT -~

- ASSESSMENTS.

7.1 Purpose of Assessments.”  Each Owner of a Lot by
acceptance for itself and . related entities of a deed therefor,
whether or not it shall be so expressed in such deed, is deemed
to covenant and agree - to pay to the Association for " his
obligation for (i) regular assessments for Common Expenses
("Regular Assessments") and (ii). special assessments for capital
improvements and operating defitits and for special maintenance
and repairs ("Special Assessments”). Such assessments shall be
established, shall commence ufon such dates and shall be
collected as herein provided. The general purpose of Regular and
Special Assessments 1is to provide funds to maintain and improve
the Common Areas and related facilities for the benefit of the
Owners, and the same shall be levied for the following specific
purposes: (i) to promote the health, safety and welfare of the
residents occupying . the Real Estate, {1} for the
improvemeat, maintenance and repair of the Common Areas, the
improvements, lawn foliage and landscaping within and upon the
Common Areas, Landscape Easements, Drainage, Utility or Sanitary
Sewer Easements and the drainage system, (ii%) Zfor Lhe
performance of the responsibilities and duties and satisfaction
of the obligations of the Association and (iv) for such other
purposes as are reasonably necessary Or specifically provided
herein. A portion of the Regular Assessment may be set aside or
otherwise allocated in a reserve fund for repair and replacement
of any capital improvements which the Association is required to
maintain. The Regular and Special Assessments levied by the
Association shall be uniform for all Lots within the Subdivision.

252 Regular Assessments. The Board of Directors of the
Association shall have the right, power and authority, without
any vote of the members of the Association, to fix from time to
time the Regular Assessmenl against each Residence Unit at any
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first calendar month following the first conveyance of the
related Lot to an Owner, provided that, -in the case of the
conveyance by Developer of a . Lot to any builder in the
Subdivision not related to.-Developer, such commencement shall
occur on the first day of -the sixth calendar month following tae
first conveyance of the Lot to such builder.

The Board of Directors of the Association ,shall fix the
amount of the Regular Assessment at least thirty 1(30) days in
advance of each annual, assessment period. Written notice of the
Regular Assessment, any Special Assessments and such othexr
assessment notices as- .the Board-.of Directors shall deem
appropriate shall be sent to each Owner subject thereto. The
installment periods and due dates for all assessments shall be
established by the Board of Directors. The Board of Directors
may provide for reasonable interest and late charges on past due
installments of assessments.

7.6 Failure of Owner to Pay Assessments.

(i) No Owner may exempt himself from paying Regular
Assessments and Special Assessments due to such Owner's nonuse of
the Common Areas or abandonment of the Residence Unit or Lot
belonging to such Owner. If any Owner shall fail, refuse cr
neglect to make any payment of any assessment . when due, the lien
for such assessment (as described in section 7.7 below) may be
foreclosed by the Board of Directors of the Association for and
on behalf of the Association as a mortgage on real property or as
otherwise provided by law. In any action to foreclcse the lien
for any assessment, the Owner and any occupant of the Residence
Unit shall be jointly and severally liable for the payment to the
Association on the first day of each month of reasonable rental
for such Residence Unit, and the Board of Directors shall be
entitled to the apoointment of a receiver for the purpose of
preserving the Residence Unit or Lot, and to collect the rentals
and other profits therefrom for the benefit of the Association to
be applied to the unpaid assessments. The Board of Directors of
the Association, at its option, may in the alternative bring suit
tro recover a ‘money judgment for any unpaid assessment without
foreclosing or waiving the lien securing the same. In any action
to recover an assessment, whether by foreclosure or otherwise,
the Board of Directors of the Association, for and on behalf of
the Association, shall be entitled to recover from the Owner of
the respective Lot costs and expenses of such action incurred
(including but not limited to attorneys fees) and interest from
the date such assessments were due until paid.
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(ii) Notwithstanding anything contained in this
section 7.6 or elsewhere .in this Declaration, any sale or
transfer of a Residence Unit or Lot to a Mortgagee pursuant to a
foreclosure of its mortgage or conveyamce in lieu thereof, or a
conveyance to any person at a public sale in the manner provided
by law. with respect to mortgage foreclosures, shall extinguish
the lien of any unpaid assessments which became due prior to such
sale, transfer or conveyance; ., provided, however, that the
extinguishment of such lien shall not_.yelieve the prior Owner
from personal liability therefor. ‘No -such sale, transfer or
conveyance shall relieve the Regidence Unit, or the purchaser
thereof, at such foreclosure sale, or the grantee in the event of
conveyance in lieu -thereof, from liability for any assessments
thereafter becoming due or from the lien.therefor.

5 .

7.7 Creation of Lien and ‘Personal Obligation. All Regular
Assessments and Special Assessments, together with interest,
costs of collection and attorneys’ fees, shall be a continuing

lien upon the Lot against which such assessment is made prior to
all other liens except only (i) tax liens on any Lot in favor of
any unit of government: .or special taxing district and (ii) the
lien of any first mortgage of record. Each such assessment,
together with interest, costs of collection and attorneys' fees,
shall also be the personal obligation.of the Owner of the Lot at
the time such assessment became due and ‘payable. Where the Owner
constitutes more than one person, the liability of such persons
shall be Jjoint and several. The personal obligation for
delinquent assessments (as distinguished:.from the lien upon the
Lot) shall not pass to such Owner's successors in title unless
expressly assumed by them. The Association, upon request of a
proposed Mortgagee or proposed purchaser having a contractual
right to purchase a Lot, shall furnish to such Mortgagee Or
purchaser a statement 'setting forth the amount of any unpaid
Regular or Special Assegsments or other charges against the Lot.

Such statement shall be binding upon the Association as c¢f the
date of such statement. :

7.8 Expense Incurred to Clear Drainage, Utility or Sanitary
Sewer Easement Deemed a Special Assessment. AS provided in the
Plat Covenants relating to the Real Estate, the Owner of any Lot
subject to a Drainage, Utility or Sanitary Sewer Easement
including any builder, shall be required to keep the portion of
said Drainage, Utility or Sanitary Sewer Easement on his Lot free
from obstructions so that the storm water drainage will not be
impeded and will not be changed or altered without a permit from
the applicable local governmental authority and prior written
approval of the Developer and the Association. Also, no

structures or improvements, including without limitation decrs,

patios, pools, fences, walkways or landscaping of any kind, shall
L] 4 = or] &x 15




be erected or ?nainpained ‘upon said easenents, and any such
structure or improuement:. so erected shall, at Developer's or the
Association’s written request, bhe promptly removed by the Owner
at the Owner's sole ‘cost and-expense, If, within thirty (30)
days after the date of such written request, such Owner shall not
have commenced and, diligently ™ and continuously effected the
removal of any obstruction of storm water drainage or any
prohibited structure or improvement, Developer or the Associlation
may enter upon the Lot and cause ;uch obstruction, structure or
improvement to be removed so that the Drainage, Utility or
Sanitary Sewer Easement 1is returned to 1its original designed
condition. In .such event, Developer or the Association shall be
entitled to recover the full cost of such work from the of fending
owner and such amount shall be deemed a oIpecial assessment
against the Lot.'owned by such Owner which, if unpaid, shall
constitute a lien against such Lot and may be collected by the
Association pursuant to this Arnticle 7 in the same manner as any
Regular Assessment or Special Assessment may be collected.

ARTICLE VIII .
INSURANCE

8.1 Casualty Insurance. The Association shall purchase and
maintain fire and extended coverage insurance in an amount equal
to the full insurable replacement cost of any improvements owned
by the Association. The Association shall also insure any other
property, whether real or personal, owned by the Association,
against loss or damage by fire and such other hazards as the
Association may deem desirable. Such insurance ,"licy shall name
the Association as the insured. The insurance pclicy or policies
shall, if practicable, contain provisions that the insurer (1)
waives its rights to subrogation as to any claim against the
Lssociation, its Board of Directors, officers, agents and
employees, any committee of the Association or of the Board .of
Directors and all Owners and their respective agents and guests
and (ii) waives any defense to payment based on invalidity
arising from the acts or the insured. Insurance proceeds shall
be used by the Association for the repair or replacement of the
property for which the insurance was carried.

8.2z Liability  Insurance. The Association shall also
purchase and maintain a master comprehensive public liability
insurance po6licy in such amount or amounts as the Board of
Directors shall deem appropriate from time to time. Such
comprehensive public liability insurance shall cover all of the
Common Areas and shall inure to the benefit of- the Association,
its Board of Directors, officers, agents and employees, any

-
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committee of the Association org#of the Board of Directors, all
persons acting or who may come to act as agents or employees of

any of ‘the foregoing with respect. to the Real Estate and the
Developer. A

8.3 Other Insurance. The Association shall also purchase
and maintain any other insurance required by law to be main-
tained, including but not limited .to workers compensation
insurance, and such other insurance as the Board of Directors
shall from time to time deem necessary, advisable or appropriate,
including but not limited to officers' and directors’ liability
insurance.

8.4 Miscellaheous. The premiums for the insurance
described above shall be 'paid by the Association as Common
Expenses. . ‘

e

ARTICLE IX £
MAINTENANCE !
9.1 Maintenance of Lots and Improvements. Except to the

extent such maintenance shall be the responsibility of the
Association wunder any of the foregoing provisions of this
Declaration, it shall be the duty of the Owner of each Lot,
including any builder during the building process, to keep the
grass on the Lot properly cut and keep the Lot, including any
Drainage, Utility or Sanitary Sewer Easements located on the Lot,
free of weeds, trash or construction debris and otherwise neat
and attractive in appearance including without 1limitation, the
proper maintenance of the exterior of any structures on such Lot.

If the Owner of any Lot fails to do so-in a manner reasonably
satisfactory to the Association, "the Associaktion shall have the
right (but not the obligation), through its agen.s, employees zand
contractors, to enter upon said Lot and clean, repair, maintain
or restore the Lot, as the case may be, and the exterior of the
improvements erected thereon. The cost of any such work shall be
and constitute a special assessment against such Lot and the
owner thereof, whether or not a builder, and may be collected and
enforced in the manner provided in this Declaration for the
collection and enforcement of assessments in general. Neither
the Association nor any of its agents, employees or contractors
shall be liable to the offending Owner for any damage which may
result from any maintenance wvork performed hereunder.
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9.2 . Damage to'Common Areas. In the event of damage to or
degtruction of any part of the Common Areas or any improvements
which the Assoclation-owns or is required to maintain hereunder,
including without limitation any’'Subdivision .improvement, such as
fences or columns erected by the Developer +in right-of-way areas,

the Association shall':repair .or, replace the same from the
insurance to the extgqpfaf-the availability of such insurance
proceeds. If such . ipsUrance proceeds are instfficient to cover
the costs of repair or replacement of the property damaged or
destroyed, the Association may make a Special Assessment against
all Owners to cover the additional cost of repair or replacement
not covered by the insurancee proceeds. : Notwithstanding any
obligation or duty of. the Aa%ociation.‘hereunder to repair or
maintain the Common Areas and other improvements if, due to the
willful, intentional ‘or negligent acts or cmissions of any Owner
(including any builder) or of a member of his family or of a
guest, subcontractor, employee, tenant, invitee or other occupant
or visitor of such Owner, damage shall be caused to the Common
Areas or any other improvements maintained by the Association
pursuant to this Paragraph 9.2, or if maintenance, repairs or
replacements shall be required thereby which would otherwise be a
Common Expense, then the Association shall cause such repairs to
be made and such Owner shall pay for such damage and such
maintenance, repairs and replacements, unless such loss 1is
covered by the Association's insurance with such policy having a
waiver of subrogation clause. If not paid by such 2wner upon
demand by the Association, the cost of repairing such damage
shall constitute a special assessment against such Owner, whether
or not a builder, and its Lot, to be collected and enforced in
the manner providad in this Declaraticn for the collection and
enforcement of assessments in general.

ARTICLE X
MORTGAGES

10.1 Notice to Mortgagees. The Association, upon request,
shall provide to any Mortgagee a written certificate or notice
specifying unpaid assessments and other defaults, "if any, of the
owner of any Lot in the performance of the Owner's obligations
under this Declaration or any other applicable documents.

10.2 Notice to Association. Any Mortgagee who holds a first
mortgage lien on a Lot may notify the Secretary of the
Association by certified mail (return receipt requested) of the
existence of such mortgage and provide the name and address of
the Mortgagee, - A record of the Morigagee and name and address
shall be maintained by the Secretary of the Association and any
notice reguired to be given to the Mortgagee pursuant to the
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terms of this Declaration, the By-Laws of the Association or
otherwise shall be deemed effectively glven. if mailed to the
Mortgagee at the address showh “in such record in the time
provided. Unless -notification of a Mortgage and the name and
address of the Mortgagee are furnished to the Secretary as herein
provided, no notice to any Mortgagee .shall’ be required, and no
Mortgagee shall be entitled ' to vote on any matter to which it
otherwise may be entitled by virtue of ‘this. Declaration, the
By-Laws of the Association, ‘a proxy’ granted to such Mortgagee in
connection with the mortgage, or otherwlse

19,3 Mortgagees' Rights Upon Default by Association. LE
the Association fails (i) to pay taxes or the chirges that are in
default and that have or may become liens agalnst any Common
Areas, or (ii) to pay on a timely basis any premium on hazard
insurance policies on Common Areas or to secure hazard insurance
coverage for the Common Areas upon lapse of a policy, then the
Mortgagee with respect to any Lot may make the payment on behalf
of the Association.

 ARTICLE XI

AMENDMENTS -

11.1 By the Association. Excepﬁ as otherwise provided in
this Declaration, amendments to this Declaration shall be
proposed and adopted in the following manner:

(i) Notice. Notice of the subject matter of any
proposed amendment shall be included in the notice of the meeting
of the members of the Association at which the proposed amencment
is to be considered. ;

(ii) Resolution. A resolution to adopt a proposed.
amendment may be proposed by the Board of Dirsctars or Owners
having in the aggregate &t least a major.': . 7otes of all
Owners. B

(iii) Meeting. The resolution concerning a proposed

amendment must be adovted by the vote required by subparagraph
(iv) below at a meeting of the members of the Association duly
called and held in accordance with the .provisions of the
Association’s By-Laws. E o

(iv) Adoption. Any proposed amendment to this
Declaration must be approved. by a vote of not less than ninety
percent (90%) in the aggregate of all votes entitled to be cast
by all Owners if the proposed, amendment is considered and voted
i i 19
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upon on or before twenty (20) years after the date hereof, and
not less than seventy-five percent (75%) of such votes if the
proposed amendment is considered and voted on after twenty (20)
years from the date hereof. In any case, provided, however, that
any such amendment shall require the prior written approval of
Developer sc long as Developer or any entity related to Developer
owns any Lot or Residence Unit within the Real Estate. In the
event any Residence Unit is subject to a first mortgage, the
Mortgagee shall be notified of the meeting and the proposed
amendment in the same manner as an Owner provided the Mortgagee
has given priur notice’of its mortgage interest to the Board of
Directors of the Association in accordance with the provisions of

the foregoing sub-section 10.2. As long as there is a Class B
membership, the followirg actions will require the prior approval
of the Fecderal Housing Administration or the Veterans
Administration: anhneration of additional properties, dedication
or mortgaging @f Common Area, and amendment of this Declaration
of Covenants, Conditions and Restrictions.

(v) Mortgagees' Vote on Special Amendments. No amendments
to this Declaration shall be -adopted which changés any provision of
this Declaration which would be deemed to be of a material nature by
the Federal National Mortgage "Associaztion under Secticn 601.02 of
Part V, Chapter 4, of the Fannie Mae Selling Guide, or any similar
provision of any subsequent guidelines published, in lieu of or in
substitution for the Selling Guide, or which would be deemed to
require the first-mortgagee's consent under the Freddie Mac Sellers'
and Servicers' Guide, Vol. 1, Section '2103(d), without the written
approval of at ledst sixty-seven percent (67%) of the Mortgagees who
have given prior notice: of their mortgage interest to the Board of
Directors of the Association in accordance with the provisions of the
foregoing section 10.2.

Any Mortgagee which has been duly notified of the nature of any
proposed amencment shall be dsemed to have approved the same if the
Mcrtgagee or a represantative therecf fails to appear at the meeting
in which such amendment is to be considered (if proper notice of such
meeting was timely given to such Mortgagee) or if the Mortgagee does
not send its written objection to the proposed amendmsnt prior to
such meeting. In the event that a proposesd amendment is deemed by
the Board of DNirectors of the Association to be one which is not of a
material nature, the Board of Directors shall notify all Mortgagees
whose interests have been made known to the Board of Directors of the
nature of such proposed amendment, and such amendment shall be
conclusively deemed not material if no. Mortgagee so notified objects
to such proposed amendmen! within thirty (30) days after the date
such notices are mailed and if such notice advises ths Mortgages of
the time limitation contained in this sentencs.

r o - - . 20



&

11.2 By the Developer. Developer hereby reserves the right, so
long as Developer or any entity related to Developer wowns any Lot or
Residence Unit within and upon the Real Estate, to make any technical
amendments to this Declaration, Wwithout the approval of any other
person or entity, for any purpose reasonably deemed necessary Or
appropriate by the Developer, including without limitation: to bring
Developer or this Declaration into compliance with the requirement of
any statute, ordinance, regulation or order of any public agency
having jurisdiction® thereof; to conform with zoning covenants and
conditions; to comply with the requirements of the Federal National
Mortgage Association, the Covernment National Mortgage Association,
the Federal Home Loan Mortgage Corporation, the Department of Housing
and Urban Development, the Veterans Administration or any other
governmental agency ¢r to. induce any of such agencies to make,
purchase, sell, insure or .guarantee first mortgages; or to.correct
clerical or typographical errors in this Declaration or any amendment
or supplement hereto; provided, however, that 'in no event shall
Developer be entitled to make .any amendment which has a material
adverse effect on the rights of any Mortgagee, or which substantially
impairs the rights granted by this Declaration to any Owner or
substantially increases ‘the obligations imposed by this Declaration
on any Owner. :

11.3 Recording. Each amendment to this Declaration need be
executed only by Developer in ary case where Developer has the
right to amend this Declaration pursuant to Paragraph 11.2 and,
otherwise, by the President or Vice President and Secretary of
the Association; provided; however, that any amendment requiring
the consent of Developer pursuant to Paragraph 11.1 shall contain
Developer's signed consent. All amendments shall be recorded in
the Office of the Recorder of Hamislton County, Indiana, and no
amendment shall become effective until so recorded.

ARTICLE XII

MISCELLANEQUS

12.1 Right of Enforcement. Violation or threatened
violation of_ any of the covenants, conditions or restrictions
enumerated in this Declaration or in a Plat of any part of the
Real Estate now or hereafter recorded in the office of the
Recorder of Hamilton County, Indiana, shall be grounds for an
action by Developer, the Association, any Owner and all persons
or entities claiming under them, against the person oz entity
violating or threatening to wviolate any such covenants,
conditions or restrictions. Available relief in any such action
shall include recovery of damages or other sums due for such
violation, injunctive relief against any such violation or
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threatened violation; declaratory relief and - the recovery of
costs and‘attorngyS'feés reasbnably_incurrea by any party suc-
cessfully enforcing such covenants, cornditions and restrictions;
provided, however, that' neither Develoﬁer, any Owner nor the
Association shall be-liable for damages of any 'kind to any person
for failing or neglecting for any reason to enforce any such
covenants, ~onditions or restrictions. ’

12.2 Delay Or Failure to Enforce. No delay or failure on
the part of any aggrieved party, including without limitation the
Association and %the Developer, to invoke any available remedy
with respect to -any violation or threatened violation of any
covenants, conditions or restrictions enumerated in this
Declaration or in a Plat of any part of the Real Estate shall
constitute a waiver by that party of, or an estoppel of that
party to assert, any right available to it upon the occurrence,
recurrence or continuance of such violation.

12.3 Duration. These covenants, conditions and restrictions
and all other provisions of this Declaration (as the same may be
amended from time to time as herein provided) shall run with the
land comprising the Real Estate and shall be binding on all
persons and entities from time to time having any right, title or
interest in the Real Estate or any part thereof, and on all
persons claiming under them, until December 31, 2016, and
thereafter shall continue automatically until terminated or
modified by vote in the majority of all' Owners at any time
thereafter; provided, however, that noc termination of this
Declaration shall terminate or otherwise affsct any easemsnt
hereby created and reserved unless &ll persons entitled to the
beneficial use of such easement shall consent thereto.

12.4 Severability. Invalidation of any of” the covenants,
conditions or restrictions contained in this Declaration by
judgment or court order shall not in any way affect any of ths
other provisions hereof, which shall rema;n in full force and
effect.

12.5 Rpoplicable Law. This Declaration shall be governed Dby
and construed in accordance with the laws of the State of
Indiana.

12.6 Annexation. Additional land adjacent to the Real
Estate may be annexed by Develcper to the Real Estate (and from
and after such annexation shall be deemed part of the Real Estate

for all purposes of this Declaration) by execution and
recordation by Developer in the Office of the Recorder of Hamil-
ton County, Indiana, of a supplemental declaration, and such

action shall require no -approvals or other“agtion of the Cwners.
77
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XIII 4

DEVELOPER'S RIGHTS:

13.1 Access Rights. Developer hereby declares, creates and
reserves an access license over and across all- of the Real Estate
for the use of Developer and 'its representatives, agents,
designees, contractors arnd affiliates during the Development
Period. Notwithstanding the foregoing, the area of the access
license created by this section 13.1 shall be limited to that
part of the Real Estate which is not in, on, under, over, across
or through a building or the fouvndation of a building properly
located on the Real Estate. The parties for whose benefit this
access license is herein created and reserved shall exercise such
access rights only to the extent reascnably necessary and
appropriate and such parties shall, to the extent reasocnably
practicable, repair any damage or destruction caused by reason of
such parties’ exercise of this access license.

13.2 Signs. Developer and its designees shall have the
right to use signs of any size during the Development Period and
shall not be subject to the Plat Covenants with respect to signs
during the Development Period. The Developer and 1its designees
shall also have the right to construct or change any buillding,
improvement or landscaping on the-Real Estate without obtaining
the approval of the Architectural Review Committee at any time
during. the Development Pericd

13.3 Sales Offices and Models. Notwithstanding anything ¢
the contrary conteined in this Declaration or & Plat of any par
of the Real Estate now or hereafter recorded in the office of the
Recorder of Hamilton County, Indiana, Developer, any entity
related to Developer and 2ny other person or entity with The
prior written consent of Developer, during ths Development

"r5 @
o)

Pericd, shall be entitled to construct, install, erect and main-
tain such facilities upon any portion of tha Resal Estate ownad by
Developer, the Association or such persoh or en tity as, in the
sole opinion o©of Developer, may be reasonably required 4
convenient or incidental to the development cf the Real Estate
or the sale uf Lots and the construction or sale of Residence
Units therecn. Such facilities may include, withgout limitation,

storage areas or tanks, p

'
rking areeas, =1g 18, model
construction offices or T o)

ad
ailers arnd sales gifices
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IN WITNESS WHEREOF, this beclaration has been executed by
Developer as of the date first above written.

, Davis Homes, LLC, an Indiana
- limited liability company, by its
manager-member

Davis Holding Corporation, an
Indiana corporation .

o 7

Ronald F. Shady, Jr.k//'
Vice President

STATE OF INDIANA )
] S8;
COUNTY OF MARION . )

Refore me, a Notary Public, in and for the State of Inciana,
personclly appeared Ronald-F. Shady, Jr., Vice President of Davis
Holding Corporation, an Indiana corporation, who acknowledged the
execution of the foregoing ‘Declaration.

WITNESS my hand and Notarial Seal this 27#, day cof

., 1996,
a ; bt 2

Notary Publig¢ L
: b
]ﬁ -

v Chine \alu =t
Printed Name’ S

My Commission Expires: 4-71. 2000

County of Residence: Hoarmildon

This instrument was prepared by and recurn recorded instrument
to: Ecnald F. Shady, Jr., Vice President of Davis Helding
Corporaticn, 3755 East 82nd Street, Suite 120, Indiznapolis,
Indiana 46240, (317) 595-2900.
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Exhibit "A°

ELLER TRAILS.SECTION ONE
LAND DESCRIPTION

A part of the Northwest Quarter of Seclion 10, Township 17 North, Range 4
East of the Second Princlpal Meridian, Hamilton County, Indleng, more
particularly described as follows:

Commencing at the Northeast comer of the Northwest Quarter of said Soction
10; thence South 00°00°00" West (gssumed bearing) along the East line of
sald Northwest Quarter a distonce of 355.68 feet to lhe POINT OF BEGINNING;
thence continulng South 0Q'00°00° West along sold East line o distance of
700.45 foet; lhence Soulh 839°06°43° Weat parallel with the North line of

sald Northwest Quarter @ distance of 1117.37 feot; thenco North 00°00°00"
Eoat Purollai with sold Egst line o distance of 717.77 feol; thence North
90°00'00" East o distance of 1117.24 feat to the Point of Beginning.
Contalning 18.187 Acrea (792,242 Square Fesl), more or leas,
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DAVIS HOMES, LLC; an Indiana limited liability company {("Developer"), is the Owner
of the real estate more specifically described in Exhibit "A" attached hereto and made a part
hereof (the "Real Estate"). Developer is concurrently platting and subdividing the Real Estate as
shown on the plat for Eller Trails, Section 1, which is filed of record simultaneously, in the office
of the Recorder of Hamilton. County, Indiana (the "Plat") and desires in fhe Plat to subject the
Real Estate to the provisions of these Plat Covenants and Restrictions. The subdivision created
by the Plat (the "Subdivision") is to be known and designated as "Eller Trails". In addition to the
covenants and restrictions hereinafter set-forth, the Real Estate is also subject to those covenants
and restrictions contained in the Declaration of Covenants, Conditions and Restrictions of Eller
Trails, dated Jo./. 1~ ., 1996 and recorded on /.., ..~ / . 1996 as
Instrument No. 2/ 7 / 7 77 ., inthe office of the Recorder of Hamilton County, Indiana,
as the same may be amended or supplemented from time to time as therein provided (the
"Declaration"), and to the rights, powers, duties and obligations of the Eller Trails Community
Association, Inc. (the "Association"), set forth in the Declaration. If there is any irreconcilable
conflict between any of the covenants and restrictions contained herein and any of the covenants
and restrictions contained in the Declaration, the covenants and restrictions contained in the
Declaration shall govern and control, but only to the extent of the irreconcilable conflict, it being
the intent hereof that all covenants and restrictions contained herein shall be applicable to the Real
Estate to the fullest extent possible. Capitalized terms used herein shall have the same meaning as
given in the Declaration.

In order to provide adequate protection to all present and future Owners of Lots or
Residence Units in the Subdivision, the following covenants and restrictions, in addition to those
set forth in the Declaration, are hereby imposed upon the Real Estate:

L. PUBLIC RIGHT OF WAY. The rights-of-way of the streets as shown on the Plat,
if not heretofore dedicated to the pubhc are hereby dedicated to the public for use as a public
right-of-way. .

2 i COMMON AREAS. There are areas of ground on the Plat marked "Common
Area". Developer hereby declares, creates and grants a non-exclusive easement in favor of each
Owner for the use and enjoyment of the Common Areas, subject to the conditions and restrictions
contained in the Declaration.

3. UTILITY, DRAINAGE AND SANITARY SEWER EASEMENTS. There are
areas of ground on the Plat marked "Utility Easements, Drainage Easements and Sanitary Sewer
Easements", either separately or in combination. The Utility Easements are hereby created and
reserved for the use of all public utility companies (not including transportation companies),
governmental agencies and, the Association for access to and installation, maintenance, repair or
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removal of poles, mains, ducts, drains, lines, wires, cables-and other gquipment and facilities for
the furnishing of utility services, including cable television services. The Drainage Easements are
hereby created and reserved for (i) the use of Developer during the "Development Period" (as
such term is defin- | in the Declaration) for access tq and installation, repair or removal of a
drainage system, either By surface drainage or appropriate underground installations, for the Real
Estate and adjoining property and (ii) the use of the Association.and the Department of Public
Works of the Town of Fishers for access to and maintenance, repair and replacement of such
drainage system. The owner of any Lot in the Subdivision subject to a Drainage Easement,
including any builder, shall be required to keep the portion of said Drainage Easeme~t on his Lot
free from obstructions so that the storm water drainage will be unimpeded and will not be -
changed or altered without a permit from the Department of Public Works and prior written
approval of the Developer. The Sanitary Sev/er Easements are hereby created and reserved for the
use of the Department of Public Works and, during the Development Period, for the use of
Developer for access to and installation, repair, removal replacement or maintenance of a sanitary
sewer cystem. The delineation of the Utility, Drainage and Sanitary Sewer Easement areas on the
Plat shall not be deemed a limitatign on the rights of any entity for whose use any such easement
is created and reserved to enter onto any Lot subject to such easement temporarily to the extent
reasonably necessary for the exercise of the rights granted to-it'by this Paragraph 3. Except as
installed by ‘or with the written approval of Developer or installed as provided above, no
structures or jmprovements, inchyding without limitation decks, patios, fences, walkways or
landscaping, shall be erected or maintained upon said easements.

4, LANDSCAPE EASEMENTS. There are areas of ground on the Plat marked
"L andscape Easements" which are hereby created and reserved: (i) for the use of the Developer
during the Development Period for access to and the installation, maintenance and replacement of
foliage, landscaping, screening materjals and other improvements and (ii) for the use of the
Association for access to and the installation, maintenance and replacement of foliage,
landscaping, screening materisls and other similar improvements. Except as installed by
Developer or installed and maintained by the Association or with the prior written consent of the
Architectural Review Committee, no structure or improvements shall be maintained in or upon
said Landscape Easements. : .

5.  BUILDING LOCATION - FRONT, BACK AND SIDE YARD REQUIRE-
MENTS. Building lines and building setback lines are established on the Plat. No building shall be
erected or maintained between such setback lines and the front, rear or side lot line (as the case
may be) of a Lot. The setback lines may vary in depth in excess of the minimum as designated on
the Plat. The minimum front yard setback shall be twenty-five (25) feet, the minimum rear yard
setback shall be twenty-five (25) feet, and the minimum aggregate side yard between residences
shall be twelve (12) feet. All minimum setbacks listed herein shall be strictly applied to all Lots,
except that a zoning variance for the reduction of such setbacks, duly sought by the Owner of a
Lot and approved by the Town of Fishers, may allow such Owner to reduce the required setback
to the extent approved in said zoning variance. .

6. RESIDENTIAL UNIT SIZE AND OTHER REQUIREMENTS. No residence
constructed on a Lot shall have less than twelve hundred (1200) square feet of total floor area,




exclusive of garages, carports and open porches, and the minimum total floor area of any building
higher than one story shall be sixteen hundred (1600) square feet. Each Residence Unit shall
include an attached two-car (or larger) enclosed garage. The maximum height of any residential
dwelling constructed on a Lot-shall be thirty-five (35) feet and the maximum height of any
attached accessory bu:ldmg shall be twenty-f' ve (25) feet.

7 &Eﬂm& L[I:{]I USE. A]l Lots in the Subdmsnon shall be used solely for
single-family resxdemlal purposes and no other uses. No building shall be erected, placed or
pcrmitted to remain on any Lot other than one detached single-family residence not to exceed two
stories in height and ~ermanently attached residential accessory buildings, subject to the terms
hereof.. Any garage, lvol shed, storage building or any other attached building erected or used as
an accessory building to a residence shall be of a permanent type of construction, shall be attached
10 the Residence Urut and shali conform to the general Architecture and appearancc of such
residence. . , - : .

8. ACCESSORY AND 'fl'E'MPQRAR{’- BUILDINGS. No trailers, shaéks, outhouses
or detached or unenclosed §torage sheds; tool sheds. or accessory buildings-of any kind shall be
erected or situated on any Lot in the ‘Subdivision, except that used by the Developer or by a
builder during the construction of a residential building on the property, which temporary
construction structures shall be removed upon completion’ of construction of the Subdivision or
building, as the case may be.

9, TEMPORARY RESIDENCE. No trailer, camper, motor home, truck, shack, tent,
boat, recreational vehicle, basement, garage or outbuilding or other structure of a temporary

character may be used at any time as a residence, temporary or permanent.

10. NUISANCES. No domestic animals raised for commercial purposes and no farm
animals or fowl shall be kept or permitted on any Lot. No noxious, unlawful or otherwise
offensive activity shall be carried out on any Lot, nor shall anything be done thereon which may be
or may become a serious annoyance or nuisance to the neighborhood.

11.  VEHICLE PARKING. No camper, motor home, truck, trailer, boat, snowmobile
or other recreational vehicle of any kind may be stored on any Lot in open public view. No
vehicles of any kind may be put up on blocks or jacks to accommodate car repair on a Lot unless
such repalrs are done in the garage. Dlsabled vehjcles shall not be allowed to remain in open
public view.

12.  SIGNS. No sign of any kind shall be displayed to the pubiic view on any Lot,
except that one sign of not more than six (6) square feet may be displayed at any time for the
purpose of advertising a property. for sale, and except that Developer and its affiliates and
designees, including the builders, may use larger signs during the sale and development of the
Subdivision.

13. MAILBOXES. All mailboxes and replacement mailboxes shall be uniform and shall
conform to the standards set forth by the Architectural Review Committee. '
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G 14. ngg AND REFUSE DISPOSAL. Trash arid refuse disposal will be on an
individual basis, Lot by Lot. * The community shall not contain dumpsters or other forms of
general or common trash accumulation except to facilitate development and house construction.
No Lot shall be used or maintained as a dumping ground for trash. Rubbish, garbage and other
waste shall be kept in sanitary-containers. All'equipment for storage or disposal of suchk materials
shall be kept clean and shall not be stored on 2ny Lot in open public view. No rubbish, garbage or
other waste shall be allowed to accumulate on any Lot. No homeowner or occupant of a Lot
shall burn or bury any garbage or refuse within the Subdivision.

15. STORAGE TANKS. No gas,, oil or other storage tanks shall be installed on any
Lot. . .

16.  WATER SUPPLY AND SEWAGE SYSTEMS. No private or semi-private water
supply or sewage disposal system may be located upon.any Lot. No septic tank, absorption field
or similar method of sewage disposal shall be located or constructed on any Lot.

17.  DITCHES AND SWALES. All owners, including builders, shall keep
unobstructed and in good maintenance and repair all open storm water drainage ditches and
swales which may be located on their respective Lots. No filling, regrading, piping, rerouting or
other alteration of any open ditch or swale may be made without the express written consent of
the Architectural Review Committee, subject to the approval of the appropriate governmental
entity.

18. DRIVEWAYS. Each driveway in the Subdivision shall be of concrete cr asphalt
material.

19. ANTENNA AND SATELLITE DISHES. Outdoor satellite dishes shall be
permitted in the Subdivision; provided, however, that (i) the diameter of the satellite dish shall be
no more than twenty-four inches (24”); (ii) only one (1) satellite dish shall bc permitted on each
Lot; and (iii) the Architectural Review Committee shall have first determined that the satellite dish
is appropriately placed and properly screened in order to preserve property values and maintain a
harmonious and compatible relationship among Residence Units in the Subdivision.

20.  AWNINGS. No metal, fiberglass, canvas or similar type material awnings or patio
covers shall be permitted in the Subdivision, except that a builder may utilize a canvas or similar
- type material awning on its model home sales center in the Subdivision.

21.  FENCING. No fence shall be erected on or along any Lot line, nor un any Lot, the
purposes or result of which will be {o obstruct reasonable vision, light.or air. All fences shall be
kept in good repair ‘and erected so as to enclose the property and decorate the same without
unreasonable hindrance or obstruction to any other property. Any fencing permitted to be used in
the Subdivision must be wooden or black vinyl coated chain link and shall not be higher than six
(6) feet: Uncoated chain link fencing is prohibited. No fencing shall extend forward of the
furthest back front corner of the residence. All fencing style, color, location and height shall be
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generally consistent within the Subdivision and shall be subject to prior written approval of the
Architectural Review Committee.

22. M BQ_QL_S No above-ground swimming pools shall be permitted in the
Subdivision. . : )

~23.  SPORT COURTS. No hard surfaced sport courts of any kind shall be permitted in
the rear yard area except as approved by the Architectural Review Committee.

24.  SOQLAR. PANELS. No solar he_at panels shafl be permitted on roofs of any
structures in the Subdivision. All such panels shall be enclosed within fenced areas and shall be
concealed from the view of neighboring Lots, common areas and the streets.

2¢.  OUTSIDE LIGHTING. (i) There shall be a street light at the entrance to the
Subdivision and the light shall be maintained by the Association, (ii) except as otherwise
approved by the Developer in connection with a builder's model home sales center, all outside
lighting contained in or with respect to the Subdivision shall be of an ormamental nature
compatible with the architecture of the project and shall provide for projection of light so as not
to create a glare, distraction or nuisance to other property owrlers in the vicinity of or adjacent to
the project.

26.  SITE OBSTRUCTIONS. No-fence, wall, hedge or shrub planting which obstructs
sight lines at elevations between two (2) and six (6) feet above the street shall be placed or
permitted to remain on any corner lot within the triangular area formed by the street property lincs
and a line connecting points twenty-five (25) feet from the-intersection of said street lines, or in
the case of a rounded property comer, from the intersection of the street lines extended. The
same sight-line hmllauons shall apply to any-Lot within ten (10) feet from the intersection of ¢
street line with the edge of a driveway pavement or alley line. No tree shall be pcrmmed ¢
remain within such distances of such intersections unless the foliage line is maintained at :
sufficient height to prevent obstruction of such sight lines. If any tree or shrub plamed on th :
Town’s property between the street and the right-of-way easement line shall, in the opinion of th :
Town Council of the Town of Fishers, create a hazardous obstruction to vision which mzy
endanger vehicular or pedestrian traffic, then said tree or shrub shall be appropriately ¢rimmed « r
removed by the owner, pursuant to the requirements of the Town.

27. MAINTENANCE OF PLANTINGS WITHIN RIGHT-OF-WAYS. The Own r
or person in control of the dominant real estate between the street and sidewalk and/or right-o -
way easement line-on which any tree or shrub is planted pursuant to the above, shall t:
responsible for the maintenance or removal of the tree or shrub if such removal is necessary. 1|
after notice from the Town, such Owner or person fails to maintain or remove a dead tree o-
shrub or any dead or dangerous limbs or branches thereon, the Town may remove said shrub, tre.:
or limbs and collect the costs from such Owner and/or person. The Town and all public utilitie:
retain their ownership and right of access to the arca between the street and the right-of-way
easement line of the dominant Owner and retain their right to reasonably remove any tree or shrut
impeding the necessary work to be performed by the*Town and/or all public utilitics, or other




properly authorized users. Neither the Town nor any public utility or, other properly authorized
use. of the Town's property between the street and the right-of-way ‘easement line shall be liable
to the Owner of the dominant real estate for any damage done to trees or shrubs located upon
Town property between the street and the right-of-way casement line as the result of actions of
the Town or any public utility or authorized user or their agents or employees in the performance
of their duties. If any tre¢ or shrub planted within the Town's property between the street and the
right-of-way easement line shall cause damage to any street, curb or sidewalk, then said tree or
shrub causing such damage shall be removed and the damage repaired by the:dominant Owner or
person in control as set forth above. '

28. VIOLATION, Violation or threatened violation of these covenants and
restrictions shall be grounds for an action by the Developer, the Association or any person or
entity having any right, title or interest in the Real Estate, and all persons or entities claiming
under them, against the person or entity violating or threatening to violate any such covenants or
restrictions. Available relief in any such action shall include recovery of damages for such
violation, injunctive relief agairist any such violation or threatened violation, declaratory relief and
the recovery of costs and attorneys reasonable fees incurred by any party successfully enforcing
these covenants and restrictions; provided, however, that neither the Developer nor the
Association shall be liable for damages of any kind to any person for failing to enforce such
covenants or restrictions.

29.  FISHERS JPLANNING COMMISSION. The Fishers Planning Commission, its
successors and assigns shall have no right, power or authority to enforce any covenants,
restrictions or other limitations contained herein otner than those covenants, restrictions or
limitations thaf expressly run in favor of the Planning Commission; prov:ded that nothing herein
shall be construed to prevent the Commission from enforcing any prov'sions of the Subdivision
Control Ordinance, as amended, or any conditions attached to approval of the Plat by the Plat
Committee.

30. AMENDMENT, These covenants and restrictions may be amended at any time by
the then Owners of at least sixty-seven percent (67%) of the Lots in all Subdivisions which are
now or hereafter made subject to and annexed to the Declaration; provided, however, that until all
of the Lots ip such Subdivisions have been sold by Developer, any such amendment shall require
the prior witten approval of Developer. Each such amendment shall be evidenced by a written
instrutnent, signed by thé Owner or Owners concurring therein, which instrument shall set forth
facts sufficient to indicate compliance with this paragraph and shall be recorded in the office of the
Recorder of Hamilton County, Indiana. No amendment which adversely affects the rights of a
public utility shall be effective with respect to such public utility without its written consent
thereto. No amendment which is contrary to a zoning commitment shall be effective without the
written approval of the affected adjacent homeowners associations designated by the Town of
Fishers. . S

31. TERM, The foregoing plat covenants and restrictions, as the same may be
amended from time to time, shall run with the land and shall be binding upon all persons or
entities from time to time having any right, title or interest in the Real Estate and on all persons or




entities claiming under them, until December 31, 2016, and thereafler they shall continue
automatically in effect unless terminated by a vote of a majority ofithe then Owners of the Lots in
the Subdivision; provided, however, that no termination of these covenants and restrictions shall
affect any easement hereby created and reserved unless all persons entitled to the beneficial use of
such easement shall have conscnted thereto in writing.

32. SEVERABILITY. Invalidation of any of the foregoing covenants or restrictions
by judgment or court order shall in no way affect any of the other covenants and restrictions,
which shall remain in full force and effect.

IN WITNESS WHEREOQF, the undersigned Developer, as the owner of the Real Estate,
has hereunto caused its name to be subscribed this 25 day of ‘J...x:,[ , 1996.

¢

By: Davis Homes, LLC,

By: Davis Holding Corporation, !
managing member '

- By: Qfm@é‘“@é&-
Christopher R. White

. Vice President



STATE OF INDIANA )
) SS:
COUNTY OF MARION )
Before me, a Notary. Public in and for the State of Indiana, personally appeared
Christopher R. White, the Vice President of Davis Holding Corporation, an Indiana corporation,

and acknowledged the execution of this instruinent as his voluntary act and deed as such officer
on behalf of such corporation for the uses and purposes hereinabove set forth.

Witness my signature and Notarial Seal this 254, day of !'35'5 S , 1996.

. i 5 )‘.:.-:_" -
% Notary Public :‘.) SEAE 7 -

L Chivie, W
Printed

My commission expires:

Y-9\v-2000

I am a resident of

Wewalka~  County, Indiana.

This instrument was prepared bj! Ronald F. Shady, Ir., Vice President of Davis Holding
Corporation, 3755 East 82nd Street, Suite 120, Indianapolis, Indiana 46240.



Exhibit "AF

CLLER TRAILS .SECTION ONE
LAND DESCRIPTION

A part of the Northwest Quorter of Section 10, Townshlp -17 North, Range 4
East of the Second Principal Meridlan, Hamllton County, Indlana, more
particularly described ds follows:

Commencing ot the Northeast comer of the Northwest Quarter of said Section
10; thence South 00°00°00° West ‘(assumed beoring) clong the East ilne of
aald Northwest Quorter o distonce of 355.68 feel to the POINT OF BEGINNING;
thence continuing South 00°00°00° West along said Eost line o distence of
700.45 feet: thence South 89°06'43° West parallel with the North line of

said Northwest Quarter g distance of 1117.37 feet; thence North 007Q'CQ°
East porallel with saold Ecst line o distance of 717.77 feet; thence North
90°00'00° Eost o distonce of 1117.24 feet to the Point of Beginning.
Contalning 18.187 Acres (792,242 Square Feet), more or less.
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@ * DECL _.IONOF OVEN S ITIONS AND RESTRI
[ _ Tt L. s 96096319
o ,.Qj Filed fogsﬂtcur*d in
" HAMILTON COUNTY, INDIANA

MARY L CLARK
w GE 06-01 1996 Rt 03:58 pa.

I}HS DECLARATION is made this 25555 day of  Ju 5,' 1996 by Davis Homes,
LLC an’ I,ndla.na limited liability company (the "Developer”).

- ' Rocua]s
I Dcve]o,pcr is the owner of the feal €state which is described ih Exhibit "A" attached
hereto and ‘made a part hcreof (th= "Initial Real Estate"). .

A

2. Developer intends to subclw:de the Initial Real Estate into residential lots.

3. Before subdividing the Initial Real Estate, Developer desires to subject the Initial Real
Estate to certain covenants, conditions and restrictions for the purpose of preserving and
protecting the value and desirability of the Initial Real Estate for the benefit of each owner of any
part thereof..

4. Developer further desires to create an organization to which shall be assigned the
responsibility for maintaining and administering the common areas and certain other areas of the
Real Estate and of administering and enforcing the covenants and restrictions contained in this
Declaration and the subdivision plats of the Real Estate as hereafier recorded in the office of the
Recorder of Hamilton County, Indiana and of collecting and disbursing assessments and charges
as herein provided. s

5. Developer may from time to tinie subject additional real estate located within the tracts
adjacent to the Initial Real Estate to the provisions of this Declaration (the Initial Real Estate,
together with any such addition, as and when the same becomes subject to the provisions of this
Declaration as herein provided, is hereinafter referred to as the "Real Estate” or the
“Subdivision™).

NOW, THEREFORE, Developer hereby declares that the Real Estate is and shall be
acquired, held, transferred, sold, hypothecated, leased, rented, improved, used and occupied
subject to the following covenants, conditions and restrictions, each of which shall run with the
land and be’ b;ndmg upon, and inure to the benefit of, Developer and any other person or entity
hereafter acquiring or having any right, title or interest in or to the Real Estate or any part thereof.

ARTICLE I
DEFINITIONS

The following térms, when used in this Declaration with initial capital letters, shall have
the following respective meanings:
1.1 "Association” means Eller Trails Community Association, Inc., an Indiana,
not-for- prol'l corporation, which Developer has caused or will hereafier cause to be incorporated,
and its successors and assigns.

L]
1.2 "Archi,tectural ‘Review Committee” means the architectural review committee
established pursuant to Paragraph 6.1 of this Declaration.

1.3 "Common Arcas" means (i) all portions of the Real Estate shown on any Plat of a part
of the Real .Estate as a "Common Area” or which are otherwise not located in Lots and are not
dedicated to the public and (iiy ail. facilities, structures, buildings, improvements and personal
property owned or leased by the Association from time to nme Common Artas may be located
ws:hln a public right-of-way.



1.4 "Common Expenses” means (i) expenses assqciated with the maintenance, repair or
replacement of the Common Areas and the performance of the responsibilities and duties of the
Assodiztion, including without limitation expenses for the improvement, maintenance or repair of
the improvements, lawn, foliage and landscaping located on a Drainage, Utility or Sanitary Sewer
Easement or on a Landscape Easement to the extent the Association deems it necessary to
maintain such easement, (ii) expenses associated with the maintenance, repair or continuation of
the drainage facilities located within and upon the Drainage, Utility or Sanitary Sewer Eascments,
(iii) all judgments, liens and valid claims sgainst the Association, (iv) all expenses incurred 1o
procure liability, hazard and any other inisurance provided for hereifi-and (v) all expenses incuned

"in the administration of the Association or the performance of the terms and provisions of this
Declaration.

1.5 "Developer” means Davis Homes, LLC, an Indiana limited liability company, and any
successors or assigns whom it designates in one or more-written recorded instruments to have the
rights of Developer hereunder,

1.6 "Development Period" means the period of time commencing with the date of
recordation of this Declaration and ending on the date Developer or its affiliates no longer own
any Lot within the Real Estate, but in no event shall the Development Period extend beyond the
date ten (10) years after the date this Declaration is recorded.

1.7 "Landscape Easements” means those areas of ground so designated on a Plat of any
part of the Real Estate.

1.8 "Lot" means any parcel of land shown and identified as a lot on a Fiat of any part of
the Real Estate.

.

1.9 “Mortgagse" means the holder of a recorded first mortgage lien on a-y Lot or
Residence Unit.

1.10 *Owner™ means the record owner, whether one or more persons or entilics, of
fee-simple title to any Lot, including contract scllers, but excluding those having such interest
merely as security for the performance of an obligation unless specifically indicated to the
contrary. The term Owner as used herein shall include Developer 50 long as Developer shall own
any Lot in the Real Estute.

1.11 "Plat” means a duly approved final plat of any part of the Real Estate as hercafter
recorded in the office of the Recorder of Hamilton County, Indiana.

1.12 "Residence Unit" means any single family home constructed on any part of the Real
Estate.

1.13 "Utility, Drainage or Sanitary Sewer Easements" means those areas of ground so
designated on a Plat of any part of the Real Estate.

ARTICLEII

APPLICABILITY

All Owners, their tenants, guests, invitees and mortgagees, and any other person using or
occupying a Lot or any other part of the Real Estate shall be subject to and shall observe and
comply with the applicable covenants, conditions and restrictions set forth in this Declaration and
any rules and regulations adopted by the Association as herein provided, as the same may be
amended from time to time.

The Owner of any Residence Unit (i) by acceptance of a deed conveying title thereto or
the executlon of a contract for the purchase thereof, whether from the Developer ar its alfliliates
or any other builder or any other Owner of the Residence Unit, or (i) by the act of vecupancy of
the Residence Unit, shall conclusively be deemed to have accepted such deed, executed such
contract or undertaken such occupancy subject to the covenants, conditions and restrictions of

2
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this Declaration. By acccptancé of a deed, execution of a vontract or undertaking of such
occupancy, each Owner covenants, for himself, his heirs, personal representatives, successors and
assigns, with Developer.and the other Owners from time tq time, to keep, observe, comply with

.

and perform the covenants, conditions and restrictions of thig Declaration.” = . ®
. C.ARTICLEIN | R J
1
3.1 QOwners' Easement of Enjoyment of Common 'Acgas. Developer -hcrcby declares,

creates and grants a non-exclusive easement in favor of cach Owner for the use and enjoyment of
the Common Areas.  Such easement shall run with and be appurtenant to each Lot and related
Residence Unit, subject to the fokowing provisions: ‘

(i) the right of the Association to charge reasonable admission and other fees for
the use of the recreational facilities situated upon the Common Areas which are in addition to the -
regular and special assessments described herein;

R e

(i) the right of ‘the’ Association to finc any Owner or make a special assessment
against any Lot in the event a person permitted to use the Common Areas by the Owner of such
Lot violatss any rules or regulations of the Association;

(iii) the right of the Association to dedicate or transfer all or any part of the
Common Areas or grant easements therein to any public agency, authority or utility for such
purposes and subject to such conditions as may be set forth in the instrument of dedication or
transfer;

(iv) the easements reserved elsewhere in this Declaration and in any Plat of any
part of the Real Estate; and

3.2 Permissive Use. Any Owner may permit his or her family members, guests, lenants or
contract purchasers who reside in the Residence Unit to use his or her right of use and enjoyment
of the Common Arcas subject to the terms of this Declaration and any ruies and regulations
promulgated by the Association from time to time. :

3.3 Conveyance of Common Areas. Daveloper may at any time and from time to time
convey all of its right, title and interest in and to any of the Common Areas to the Association by
quitclaim deed, and such Common Areas so-conveyed shall then be the property of the
Association. :

" ARTICLE IV .

E TRICT

4.1 Lakes. There shall be no swimming, skating, boating or fishing in or on any lake,
pond, creek, ditch or stream on the Real Estate. The Association may promulgate rules and
regulations with respect to the permitted uses, if any, of the lakes or other bodies of water on the
Real Estate.

42 Use of Common Areas. The Common Areas shall be used only for recreational
purposes and other purposes permitted or sanctioned by the Association.

43 Lot Access. All Lots shall be accessed from the interior streets of the Subdivision.
No direct access is permitted lo any Lot via Eller Road,

.

4.4 Qther Use Restrictions - Contained in Plat Covenants and Restrictions. The Plat
Covenants and Restrictions relating to the Real Estate contain additional restrictions on the use of
the Lots in the Subdivision, including without limitation prohibitions against commercial use,
detached accessory buildings and nuisances; restrictions relating to the use of Landscape

l = -
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Easements, and Utility, Drainage and Sanitary Sewer Easemets; and restrictions relating to
temporary structures, .vehicle parking. signs, mailboxes, garbage and Ireﬁ.lsc‘gisposal, storage
tanks, water supply and sewage Systéms, ditches and swales, driveways, ‘sntenna and satellite
dishes, awnings, fencing, swim ling pools, solar panels and outside lighting. Such prohibitions
and restrictions containgd in-the”2lat Covenants and Restrictions are hereby incorporated by
reference as though fully set forth.herein. '

*

ARTICLEYV * i “ ®

ASSQCIATION
5.1 Membership. Each Owner shall automatically become a member of the Association
and shall remain a member of the ‘Association so long as he or she owns a Lot.

5.2 Classes of Membership and Vote. The Association shall have two (2) classes of
membership, as follows:
(i) Class A Members. Class A members shall be all Owners other than Developer
(unless Class B membership has been converted to Class A membership as provided in the
immediately following subparagraph. Each Class A member shall be entitled to one (1) vote per
Lot owned.

(ii) Class B Membér. The Class B member shall be the Developer. The Class B
member shall be entitled to three (3) votes for each Lot owned by Developer. The Class B
membership shall cease and be converted to Class A membership upon the date (the “Applicable
Date”) when the total votes outstanding in the Class A membership is cqual to the total votes
outstanding in the Class B m3mbership.”

5.3 Multiple or Entity Owners. Where more than one person or enlity constitutes the
Owner of a Lot, all such persons or entities shall be members of the Association, but the single
vole in respect of such Lot shall be exercised as the persons or entities holding an interest in such
Lot determine among themselves. In no event shall more than one person exercise a Lot's votc
and no Lot's vote shall be split.

5.4 Board of Directors. The members of the Association shall elect a Board of Directors
of the Association as prescribed by the Association's Articles of Incorporation and By-Laws. The
Board of Directors of the Association shall manage the affairs of the Association.

5.5 Responsibilities of the &;gggigiign, The responsibilities of the Association shall
include, but shall not be limited to: N

(i) Maintenance of the Common Areas including any and all improvements thereon
as the Association deems necessary or appropriate. g

(i) Installation and replacement of any and all improvements, signs, lawn, foliage
and landscaping in and upon the Common Areas or Landscape Easements as the Association
deems necessary or appropriate.

(iii) Maintenance, repair and replacement of any entrance street light, any private
street signs and any private streets which may be shown on any Plat of a part of the Real Estate as
Common Area.

(iv) Replacement of the drainage system in and upon the Common Areas as the
Association deems necessary or appropriate and the maintenance of any drainage system installed
in or upon the Common Areas by-Developer or the Association. Nothing herein shall relieve or
:cplace the obligation of each Owner of a Lt subject to a Drainage Easement to keep the portion
of the drainage system and Drainage E,:ik(ér‘r-wenl on such Lot free from obstructions so that the
starm water drainage will be unimpeded. '



*

(v)  Maintenance of lake water so as not to create stagnant or polluted waters’
affecting the health and welfare of the community. ' ' .

N (vij_ Procuring and maintaining for the benefit of the Association, its officers and
Board of Directors and the Owners, the insurance coverage required under this Declaration.

| -(vii) Asscssmcnt‘ar':izl collection from the Owners and payrnenl. of all Common
Expenses. -~ X A

(viii) Perfoiming or contracting for property or Association management, sncw
removal, Common Area maintenance, trash removal or other services as the Association decms
necessary or advisable. _ o .

s o & j: -

(ix) Enforcing the rules and regulations of the Assdciation and the requirements of

this Declaration and any applicable zoning or other recorded covenants, in each case, as the
. Association deems necessary or advisable. -

5.6 Powers of the Association. The.Association may adopt, amend or rescind reasonable
rules and regulations (not inconsistent with the provisichs of this*Declaration) governing the use
and enjoyment of the Common Areas and thte management and administration of the Association,
in each case as the Association deems$ necessary or advisable. The rules and regulations
promulgated by the Association may provide for reasonable interest and late charges on past due
installments of any regular or special assessments or otber charges or fines against any Owner or
Lot. The Association shall furnish or make coples available of its rules and regulations to the
. Qwners prior.to the time when the rules and regulations become effective.

. & -

5.7 Compensation. Nci'directér or officer of the Association shall receive compensation
fer his or her services as such director or officer except to the extent expressly authorized by a
majority vote.of the Owners present at a duly constituted meeting of the Association members.

L

5.8 [i' Qu;I,jgjz. ility gf.lgi'['éctors and Q'ﬁ' jcers. [He directors and officers of the Association

shall not be liable to the Owners or any other perSons for any error or mistake of judgment in
carrying out their duties and responsibilities as directors or officers of the Association, except for
their own individual willful misconduct or gross negligence. It is intended that the directors and
officers of the Association shall have no personal liability with respect to any contract made by
them on behalf of the Association except in their capacity as Owners.

5.9 Indemnity of Directors and Officers. The Association shall indemnify, hold harmless
and defend .any person, his or .her heirs, assigns and legal representatives (collectively, the
"Indemnitee”) made or threatened to be made a party to any action, suit or proceeding by reason
of the fact that he or she is or was®a director or officer of the Association, against all costs and
expenses, including attorneys fees, actually and reasonably incurred by the Indemnitee in
connection with the defense of such action, suit or proceeding, or in connection with any appeal
thereof, except in relation to matters as to which it shall be adjudged in such action, suit or
proceeding that such Indemnitee is guilty of gross negligence or willful misconduct in the
performance of his or her duties. The Association shall also reimbursc any such Indemnitee for
the reasonable costs of settlement of or for any judgment rendered in any such action, suit or
proceeding, unless it shall be adjudged in such action, suit or proceeding that such Indemnitee was
guilty of gross negligence or willful misconduct. In making such findings and notwithstanding the
adjudication in any action, suit or proceeding against an Indemnitee, no director or officer shall be
considered or deemed to be guilty of or liable for gross negligence or willful misconduct in the
performance of his or her duties where, acting in good faith, such director of officer relied on the
books and records of the Association or statements or advice made by or prepared by any
managing agent of the Association or any accountant, attorney or other person or firm
employed or retained by the Association to render advice or service, unless such director or
officer had actual knowledge of the falsity or incorrectness thereof} nor shall 2 director be deemed
guilty of gross negligence or willful misconduct by virtue of the fact that he or she failed or ne-
glected to attend any meetings of the Board of Directors of the Association. The costs and
expenses incurred by any Indemnitec in defending any action, suit or proceeding may be paid by

5
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the Associationi in advance of the final disposition of such action, suit or*proceeding upon receipt
of an undertaking by or on behalf of the Indemritee to repay the amount paid, by the AsSociation if
it shall ultimately be determined that the Indemnitee is not éntitled to indemnification or
reimbursement as provided in this Paragraph 5.9. o :

ARTICLE V1

ARCHITECTURAL REVIEW COMMITTEE. ** -

6.1 Creation. There shall be, and hereby iis, created and established #n Architectural
Review Committée to perform the functions provided for herein. At all times during the Develop-
ment Period, the Architectural Review Committee shall consist of three (3) members -appointed,
from time to time, by Developer and who shall be siject to removal by Developer at any time

with or without cause. After. the end of the Development Period, the Architectural Review
Committee shall be a_standing’ committee of the Association, consisting of three (3) persons
appointed, from time to, time, by the Baard of Directors of the Association.- The three persons
appointed by the Board- ¢f Directors to the Architectural Review Committee shall consist of
Owners of Lots but need not be members.of the Board of Directors. The Board of Directors may
at any time after the end of the Developmeiit Period remove any member of the Architectural
Review Committee upona mgj_ority vote of the members of the Board of Directors.

6.2 Purposes and"Powers of Architectural Review Committee. The Architectural Review
Committee $hall review and approve the design;.” appearance and location of all residences,
structures or'+any other improvements placed or- modified by any person on any Lot and the
installation and removal of any Yrees, bushes, shrubbery and other landscaping on any Lot, in such
2 manner as to preserve the value and desirability of the Real Estate and the harmonious
relationship among Residence Units and the na'luta'l vegetation and topography.

(i) In_General. No residence, building, structure, antenna, walkway, fence, deck,
pocl, tennis court, basketball goal, wall, patio or other improvement of any type or kind shall be
erected, constructed; placed or modified, changed 'or altered on any Lot without the prior written
approval of the Architectural Review Committee. Such approval may be obtained only after
written application has been made to the Architectural Review Committee by the Owner of the
Lot requesting authorization from the Architectural Review Committee. Such written application
shall be in the manner and form prescribed from time to time by the Architectural Review
Committee and, in the case of construction or placement of any improvement, shall be
accompanied by two (2) complete sets of plans and specifications for the proposed improvement.
~ Such plans shall include plot plans showing the location of all improvements existing upon the Lot

and the location of the improvement proposed to be constructed or placed upon the Lot, each
properly and clearly designated. Such plans and specifications shall set forth the color and
composition of all exterior materials proposed to be used and any proposed landscaping, together
with any other material or information which the «Architectural Review Committee may reasonably
require. Unless otherwise permitted by the Afthitectural Review Committee, plot plans shall be
prepared by either a registered land surveyor, engineer or architect.

(ii) Power of Disapproval. The Architectural Review Committee may refuse to
approve any application (a "Requested Change") made to it when: '

(2) The plans, specifications, drawings or other materials submilted are
inadequate or incomplete, or show the Requested Change to be in violation of any
of the terms of this Declaration or the Plat Covenants and Restrictions applicable
to any part of the Real Estate; .

(b) The design or color scheme of a Requested Change is not in harmony
with the general surroundings of the Lot or with the adjacent Residencé Units ot
related improvements; or

(c) The Requested Change in the opinion of the Architectural Review
Committee would not preserve or enhance the value and desirability of the Real
6 -
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Estate or would otherwise be contrary to the interests, welfare or rights of the
Developer or any other Owner. . ;
(iii) Regulations. The Architectural Review Committee, from time to
time, may promulgate,”smend-or modify additional rules and regulations pr building policies or
procedures as it may deem necessary or desirable to guide Owners as to the requirements of the
Architectural Review Committee for the submission and approval of Requested Changes.

6.3 wﬁmﬂw If the Architectural Review Committee
does not approve a,Requested Change within forty-five (45) days, after ll required information
on the Requested Change shall-have been submitted ¢o it,-then such Requested' Change shall be
deemed denied. One copy of submitted material sl be retained by the Architectural Review
Committee for its permanent files.” .- = - - % .

6.4 WIM Neither the Architectural Review
Committee, the Association, the Developer nor any agent or member of any of the foregoing,
shall be responsible in any Way for any defects in any plans, specifications or other materials
subrritted to it, nor for any defects in any work done in connection with 8 Requested Change or
for any decision made by it unless made in bad faith or by willful misconduct.

6.5 Inspection. The Architectural Review Comihittee or its designee may, but shall not be
required to, inspect work being performed to assure compliance with this Declaration and the
materials submitted to it pursuant to this Article VI and may require any work not consistent with
an approved Requested Change, or not approved, to be stopped.and semoved at the offending
Owner’s expense. .

ARTICLE VII
ASSESSMENTS
7.1 Purpose of Assessments. Each Owner of a Lot by acceptance for itself and related

entities of a deed therefor, whether or not it shall be so expressed in such deed, is deemed to
covenant and agree to pay'tp the Association for his obligation for (i) regular assessments for
Cormunon Expenses ("Regular Assessments") and (ii) special assessments for capital improvements
and operating deficits and for special maintenance and repairs ("Special Assessments™). Such
assessments shall be established, shall commence upon such dates and shall be collected as herein
provided. The general purpose of Regular and Special Assessme:.s is to provide funds to
maintain and improve the Common Areas and related facilities for the benefit of the Owners, and
the sarac shall be levied for the following specific jurposes: {i) to promote the health, safety and
welfare of the residents occupying the Real Estate, (ii) for the improvement, maintenance and
repair of the Common Areas, the improvemeats, lawn foliage and landscaping within and upon the
Common Areas, Landscape Easements, Drainage, Utility or Sanitary Sewer Easements and the
drainage system, (iii) for the performance of the responsibilities and dutics and satisfaction of the
obligations of the Association and (iv) for such other purposes as are reasonably necessary or
specifically provided herein. A portion of the Regular Assessment may be set aside or otherwise
allocated in a reserve fund for repair and replacement of any capital improvements which the
Association is required to maintain. The Regular and Special Asscssments levied by the
Association shall be uniform for all Lots within the Subdivision.

7.2 Regular Assessments. The Board of Directors of the Association shall have the right,
power and authority, without any vote of the members of the Association, to fix from time to time
the Regular Assessment against each Residence Unit at any amount not in excess of the Maximum
Regular Assessment as follows: _ S

ER

(i) Uatil December 31, 1996, the Maximum Regular Assessment on.any Rcsitience
Unit for any calendar year shall not exceed Three Hundred Dollars (8300.00).

(i) From and aﬁer December 31, 1996, the Maximum chular Assessment on any
Residence Unit for any calendar year may be increased by not more than fifteen percent (15%) per
; 7
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vear above the Regular Assessmefit for the previous calendar year without a vote of the members
of the Association. )

(iii) From and after December 31, 1996, the’Board of Dir'&:tors.of the Association
may fix the Regular Assessmest at an amount in excess of the maximum amount specified in
subparagraph (i) above only with the approval of a majority of those memBers of each class of
members of the Association who cast votes in person or by proxy at a meeting of the members of
the Association duly called and held for such purpose. "

(iv) Each Residence Unit shall be assessed an equal amount for any Regular
Assessment, excepling any proration for ownership during only a portion of the assessment

* ~
7.3 Special Assessments, In addition to Regular ents, the Board of Directors of
the Association may make Special Assessments against each Residence Unit, for the purpose of
defraying, in whole or in part, the cost of constructing, reconstructing, repairing or replacing any
capital improvement which the Association is required to maintain or the cost of special
maintenance and repairs or to cecover any deficits (whether from operations or any othe: loss)
which the Association may front time incur, but only with the assent of a major'ty of the members
of each class of menibers of the Association who cast votes in person or by proxy at a duly
constituted meeting of the members of the Association called and held for such purpose.
. L]

; nt_sgainst Developer During the Developt riod, Neither the
Developer nor any affiliated entity shall be assessed any portion of any Regular or Special
Assessment during the Development Period.

7.5 Date of Commencement of Regular or Special Assessments; Due Dates. The Regular
Assessment or Special Assessment, if any, shall commence as to each Residence Unit on the first
day of the first calendar month following the first conveyance of the related Lot to an Owner,
provided that in the case of the conveyance by Developer to any other builder in the Subdivision,
such commencement shall occur on the first day of the sixth calendar month following the first
conveyance of the Lot to the builder. )

The Board of Directors of the Association shall fix the amount of the Regular Assessment
at least thirty (30) days in advance of each annual assessment period. Written notice of the
Regular Assessment, any Special Assessments and such other assessment notices as the Board of
Directors shall deem appropriate shall be sent to each Owner subject thereto. The installment
periods and due dates for all assessments shall be established by the Board of Directors. The
Board of Dircctors may provide for reasonable interest and late charges on past due installments
of assessments. '

7.6 Eailure of Owner to Pay Assessments.

(i) No Owner may xempt himself from paying Regular Assessments and Special
Assessments due to such Owner's nonuse of the Common Areas or abandonment of the Residence
Unit or Lot belonging to such Owner. If any Owner shall fail, refuse or neglect to make any
payment of any assessment when due, the lien for such assessment (as described in Paragraph 7.7
below) may be foreclosed by the Board of Directors of the Association for and on behalf of the
Association as a mortgage on real property or as otherwise provided by law. In any aclion to
foreclose the lien for any assessntent, the Owner and any occupant of the Residence Unit shall be
jointly and severally liablc for the payment to the Association on the first day of each month of
reasonable rental for such Residence Unit, and the Board of Directors shall be entitled to the
appointment of a receiver for the purpose of preserving the Residence Unit or Lot, and to collect
the rentals and other profits therefrom for the benefit of the Association to be applied to the
unpaid assessments. The Board of Directors of the Association, at its option, may in the
alternative bring suit to recover a money judgment for any unpaid assessment without foreclosing
or waiving the lien securing the same. In any action to recover an gssessment, whether by
foreclosure or otherwise, the Board of Directors of the Assuciation, for and on behalf of the
Association, shall be entitled to recover from the Owner of the respective Lot costs and cxpenses

- 3
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of such action incurred (including but not limited to attorneys fees) and interest from the date
such assessments were due until paid.

(i) Notwithstanding anything contained in this Paragraph 7.6 or elsewhere in this

Declaration, any sale or transfer of a Residence Unit or Lot to a Mortgagee pursuant to a foreclo-

sure of its mortgage or conveyance in lieu thereof; or'a conveyance to any person at & public sale

in the manner provided by law with respect to mortgage foreclosures, shall extinguish the lien of

any unpaid assessments which became due prior to such sale, transfer or conveyance; provided,

however, that the extinguishment of such lien shall not relieve the prior Owner from personal
liability therefor. No such sale, transfer or conveyance shall felieve the Residence Unit, or the

.purchaser thereof, at such foreclosure sale, or the grantee % the cvent of conveyance in lieu

thereof, from liability for any assessments thereaftér becoming due or from the lien therefor.

7.7 Creation of Lien and Personal Obligation, All Regular Assessments and Special As-
sessments, together with interest, costs of ollection and attorneys’ . fecs, shall be a continuing
lien upon the Lot against which such assessment is made prior to all other liens except only (i) tax
liens on any Lot in favor of any unit of governrhent or special taxing district and (ii) the licn of any
first mortgage of record. Each such assessment, together with interest, costs of collection and
attorneys' fees, shall also be the personal obligation of the Owner of the Lot at the time such
assessment became due and payable. Where the Owner constitutes more than one person, the
liability of such persons shall be joint and several. The personal obligation for delinquent
assessments (as distinguished from the lien.Gpon the Lot) shall not pass to such Owner’s
successors in title ugless expressly assumed by them. The Association, upon request of a
proposed Mortgagee or proposed purchaser having a contractual right to purchase a Lot, shall
furnish to such Mortgagee or purchaser a statement setting forth the amount of any unpaid
Regular or Special Assessments or other charges against the Lot. Such statement shali be binding
upon the Associgtioh as of the date of such statement. -

7.8 Expense Incurred to Clear Drainage, Utility or Sewer Easement Deemed a Special
Assessment, As provided in the Plat Covenants relating to the Real Estate, the Owner of any Lot
subject to a Drainage, Utility or Sanitary Sewer Easement including any builder, shall be required
to keep the portion of said Drainage, Utility or Sanitary Sewer Easement on his Lot free from
obstructions o that the Storm’ water drainage will not be impeded and will not be changed or
altered without a permit from the applicable’ local governmental authority and prior written
approval of the Developer and the Association. Also, no structures or improvements, including
without limitation decks, patios, pools, fences, walkways or landscaping of any kind, shall be
erected or maintained upon said easements, and any such structure or improvement so erected
shall, at Developer's or the Association’s written request, be promptly removed by the Owner at
the Owner's sole cost and expense. If, within thirty (30) days afler the date of such written
request, such Owner shall not have commenced and diligently and continuously eflected the
removal of any obstruction of storm water drainage or any prohibited structure or improvement,
Developer or the Association may enter upon the Lot and cause such obstruction, structure or
improvement to be removed so that the Drainage, Utility or Sanitary Sewer Easement is relurned
to its original designed condition. In such event, Developer or the Association shall be entitled 1o
recover the full cost of such work from the offending Owner and such amount shall be deemed a
speciz | assessment against the Lot owned by such Owner which, if unpaid, shall constitute a licn
against such Lot and may be collected by the Association pursuant to this Article 7 in the same
manner as any Regular Assessment or Special Assessment may be collected.

ARTICLE VIII‘

INSURANCE

8.1 Casualty Insurance. The Association shall purchase and maintain fire and exiended
coverage insurance in an amount equal to the full insurable replacement cost of any improvements
owned by the Association. The Association shall also insure any other property, whether real or
personal, owned by the Association, against loss or damage by fire and such other hazards as the
Association may deem desirable. Such insurance policy shall name the Association as the insured.
The insurance policy or policies shall, if practicable, contain provisions that the insurer (i) waives

9
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its rights to subrogation as to any claim against ‘the Association, its Board of Directors, officers,
agents and employees, any committee. of the Association or of the Board of Directors and all
Owners and their respective agenis and guests and (ii) waives any defense to payment based on
invalidity arising from the acts of the insured. , Insurance proceeds shall be used by the
Association for the repair or replacement of the property for which_ the insurance was carried.

8.3 Liability Insyrance. The Association shall also purchase and maintain a master
comprehensive public liability insurance policy in such amount “or amounts as the Board of
Directors shall deem appropriate from time to tirpe. Such comprehensive public liability insurance
shall cover all of the Common Areas and shall iniure to the benefit of the Assqgiation, its Board of
Directors, officers, agents and employees, any committee of the Assbciation or of the Board of
Directors, all persons acting or who may come fo act as agents or employees of any of the
foregoing with respect 1o the Real Estate and the Developer.

83 Qther Insurance. The Association shall also purchase and maintain any- other
insurance required by law to be maintained, including but not limited t@ workers compénsation
insurance, and such other insurance as the Board of Directors shall from time to time deem
necessary, advisable or appropriate, including but not limited to officers' and directors’ liability

insurance.” - - : . »
“g "8.4 Miscellaneous. The premiums for the in rance dcsg-ibed above shall be paid by the
Association ¢ s Common Expenses.” . .., . T e
« ’ ; . ’ z i N re ©
Rk ARTICLE IX ‘®
" S _ . &
MAINTENANCE
» "~ e i _.
9.1 Maintenance of Lots and Improvements. Except to the extent such maintenance shall

be the responsibility of the Association under any of the foregoing provisions of this Declaration,
it shall be the duty of the Owner of each Lot, including any builder during the building process, to
keep the grass on the Lot properly cut and keep the Lot, including any Drainage, Utility or
Sanitary Sewer Easerflents located on the Lot, free of weeds, trash or construction debris and
otherwise neat and altractive in appearance including without limitation, the proper niaintenance
of the exterior of any structures on such Lot. If the Owner of any Lot fails to do so in a manner
rcasonably satisfactory to the Association, the Association shall have the right (but not the
obligation), through its agents, employees and contractors, to enter upon said Lot and clean,
repair, maintain or restore the Lot, as the case may be, and the exicrior of the improvements
erected thereon. The cost of any such work shall be and constitute 2 special assessment against
such Lot and the owner thereof, whether or not a builder, and may be collected and enforced in
the manner provided in this Declaration for the collection and enforcement of assessments in
general. Neither the Association nor any of 1ts agents, employees or contractors shall be liable to
the offending Owner for any damage which may result from any maintena~se work performed
hereunder.

9.2 Damage 1o Common Areas. In the event of damage to or destruction of any part of
the Common Areas or any improvements which the Association owns or is required to maintain
hereunder, including without limitation any Subdivision improvement, such as fences or columns
erected by the Developer in right-of-way areas, the Association shall repair or replace the same
from the insurance to the extent of the availability of such insurance proceeds. If such insurance
proceeds are insufficient to cover the costs of repair or replacement of the property damaged or
destroyed, the Association may make a Special Assessment against all Owners to cover the
additional cost of repair or replacement not covered by the insurance proceeds. Notwithstanding
any obligation or duty of the Association hereunder to repair or maintain the Common Areas and
other improvements if, due to the willful, intentional or negligent acts or omissions of any Owner
(including any builder) or of a member of his family or of a guest, subcontractor, employee,
tenant, invitee or other occupant or visitor of such Owner, damage shall be caused to the
Common Areas or any other improvements maintained by the Association pursuart to this
Paragraph 9.2, or if maintenance, repairs or replacements shall be required thereby which would
otherwise be a Common Expense, then the Association shall cause such repairs to be made and
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such Owner shall pay for sich damage and such maintenance, repairs and replacements, unless
such loss is covered”by the Association's insurance ‘with such policy having a waiver of
subrogation clause. If not-paid by such Owner upen demand by the Association, the cost of
repairing such damage shall constitute a special assessent against such Owwer, whether or not a

builder, and its Lo, to be crllected and enforced in the manner provided jn this Declasation for
the collection and enforcement of assessments in general.

ARTICLE X
MORTGAGES

10.1 Notice fo Mortgagees. The Association, upon request, shall pr?vidc to any
Mortgagee a written certificate or notice specifying anpaid assessments and other defaults, if any,
of the Owner of any Lot-in the performance of the Owner's obligations under this Declaration or

any otherapplicable documents. . .
‘ . R ] i

. - = ' '

. 10.2 }:{gux;_qjg,ﬁsjmlmpﬂ Any Mortgagee who holds a first mortgage lien on a Lot may

-, potify the Secretary of the Association by certified mail (return receipt-requested) of the existence
of such mortgage and pro-ide the namg and address of the Morfgagee. A record of the
Mortgagee and nameand address shall be maintained by the Secretary of the Association and any
notice required to be given to the Mortgagee pursuant to the terms of this Declaration, the
By-Laws of the Association or otherwise shell be deemed effectively given if mailed to the
Mortgagee at the address shown in such record in the time provided. Unless notification of a
Mortgage and the name and address of the Mortgagee are furnished to the Secretary as hercin
provided, no notice to any Mortgagee shall be required, and no Mortgagee shall be entitled to
vole on any matter to which it otherwise may be entitled by virtue of this Declaration, the
By-Laws of the Association, a proxy granted to such Mortgagee in connection with the mortgage,
or otherwise.

10.3 Morigagees' Rights Upon Default by Association. If the Association fails (i) to pay
taxes or the charges that are in default and that have or may become liens against any Common
Areas, or (i) to pay on a timely basis any premium on hazard insurance policies on Common
Areas or to secure hazard insurance coverage for the Common.Areas upon lapse of a policy, then
the Mortgagee with respect to any Lot may make the paymnent on behalf of the Association.

ARTICLE XI
ﬁ b.‘LEIiDb QENIS it

11.1 By the Association. Except as otherwise provided in this Declaration, amendments
to this Declaration shall be proposed and adopted in the following manner:

(i) Notice. Notice of the subject matter of any proposed amendment shall be
included in the notice of the meeting of the members of the Association at which the proposed
amendment is 1o be considered.

(ii) Resolution. A resolution ta adopt a proposed amendment may be propnsed by
the Board of Directors or Owners having in the aggregate at least a majority of votes of all
Owners,

(iii) Meeting. The resolution conceming a proposed amendment must be adopted
by the vote required by subparagraph (iv) below at a meeting of the members of the Association
duly called and held in accordance with the provisions of the Association’s By-Laws.

(iv) Adoption. Any proposcd amendment to this Declaration must be approved by

a vote of not less than sixty-seven percent (67%) in the aggregate of all Owners who cast votes in

person or by proxy at a meeting of the members duly called and held for such purpose; provided,

however, that any such amendment shall require.the prior written approval of Developer so iong

as Developer or any entity affiliated with Developer owns any Lot within and upon the Real
11



Estate. In the event any Lot is subject fo a first mortgage, theMortgagee shall be notificd of the
meeting and the proposed amefdmentsin the ‘same manner as an Dwyneg provided the Mortgagee
has given prior notice of its mortgage interest to the Secretary of Hle Association in accordance
with the provisions of [Paragraph 10.2. ° - =

11,2 By the Developer.- Notwithstanding” the procedure described in Paragraph 11.1
- above, Developer hercby reserves the righty so long as Developer or any entity affiliated with
Developer owns any Lot within and upon the Real Estate, to make, any amendments to this
Declaration, without the approval of any other person or -entity, for any purpose reasonably
deemed necessary or appropriate by the Developer, inoluding without limitation: to bring
Developer or this Declaration into compliapce with the requirement of any statute, ordinance,
regulation or order of any public agency having jurisdiction with respect to the Subdivision; to
conform with zoning covenants and conditions; to comply with any requirements of the Federal
_ National Mortgage Association, the Government National Mortgage Association, the Federal
_ Home Loan Mortgage Corporation, the Department of Housing and Urban Development, the
Veterans Administration or any other governmental agency or to induce any of such agencies to
make, purchase, sell, insure or guarantee [irst morigages; or to correct clerical or typographical
errors in this Declaration or any amendment or supplement hereto; provided that in no event shall
Developer be entitled to-male any amendment pursuant to this Paragraph 11.2 which has a
material adverse efféct on the rights of any Mortgagee, or which substantially impairs the rights
granted by this Declaration to any Owner or substantially increases the obligations imposed by
this Declaration on any Owner. *© " = -
11.3 Recording. Each amendment to this Declaration need be executed only by Developer
in any case where Developer has the right to amend this Declaration pursuant to Paragraph 11.2
and, otherwise, by the President or Vice President and Secretary of the Association; provided
that any amendment requiring the consent of Developer pursuant to Paragraph 11.1 shall contain
Developer's signéd. consent. All.amendments shall be recorded in the Office of the Recorder of
Hamilton County, Indiana, and no amendment shall berome effective until so recorded.

ARTICLE XII
ELL ) !

~12.1 Right of Enforcement. Violation or threatened violation of any of the covenants,
conditions or restrictions enumerated in this Declaration or in a Plat of any part of the Real Estate
now or hereafter recorded in the office of the Recorder of Hamilton County, Indiana, shall be
grounds for an action by Developer, the Assnciation, any Owner and all persons or entities
claiming under them, against the person or entity violating or threatening to violate any such
covenants, conditions or restrictions. Available relief in any such action shall include recovery of
damages or other sums due for such violation, injunctive relief against any such violation or
threatened’ violation, declaratory relief and the recovery of costs and attorneys fees reasonably
incurred by any party successfully enforcing such covenants, conditions and restrictions; provided,
however, that neither Developer, any Owner nor the Association shall be liable for damages of
any kind to any person for failing or neglecting for any reason to enforce any such covenants,
conditions or restrictions. :

12.2 Delay or Failure to Enforce. No delay or failure on the part of any aggrieved party,
including without limitation the Association and the-Developer, to invoke any available remedy

with respect to any violation or threatened violation of any covenants, conditions or restrictions
cnumerated in this Declaration or in a Plat of any part of the Real Estate shall constitute a waiver
by that party of, or an estoppel of that party to assert, any right available 1o it upon the
occurrence, recurrence or continuance of such violation. ¢

12.3 Duration. These covenants, conditions and restrictions and all other provisions of
this Doclaration (as the same may be amended from time to time as herein provided) shall run with
the land comprising the Real Estate and shall be binding on all persons and entities from time to
time having any right, title or interest in the Real Estate or any part thereof, and on all persons
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claiming under them, until December 31, 2016, and thereafter shall continue automatically until
terminated or modified by vote in the majority .of all Owners at any time thereafter; provided,
however, that no termination of this Declaration shall terminatg or otherwise affect any easement
hereby created and reserved unless all persons entitled to the benéficial use of such easement shall
consent thereto. . Lo

12.4 Severability. Invalidation of any of the covenants, conditions or restrictions
contained in this Declaration by judgment or court order shall not’in gny way affect any of the
other provisions hereof, which shall remain in full force and effect.. ¢

12.5 Applicable Law. This Declaration shall be governed by and construed in accordance
with the laws of the State of Indiana. = . .

12.6 Annexation. Additional land adjacent.to the Initial Reaf Estate may be annexed by
Developer to the Initial Real Estate (and from and after such annexation shall be deemed part of
the Real Estate for all purposes of this Declaration) by execution and recordation by Developer in
the Office of the Recorder of Hamilton County, Indiana, of a supplemental declaration, and such
action shall require no approvals or other action of the Owners.

-

XIII
DEVELOI:’ER'S RIGHTS

13.1 Access Righfs. Developer hcrcby-'aecla:es, creates and reserves an access license
over and across all of the Real Estate for the use of Developer and its representatives, agents,
designees, contractors and affiliates during the Development Period. Notwithstanding the
foregoing, the area of the access license created by this Paragraph 13.1 shall be limited to that part
of the Real Estate which is not in, on, under, over, across or through a building or the foundation
of a building properly located on’the Real Estate. The parties for whose benefit this access
license is herein created and reserved shall exercise such access rights only to the extent
reasonably necessary and appropriate and such parties shall, to the extent reasonably practicable,
repair any damage or destruction caused by reason of sueh parties’ exercise of this access license.

13.2 Signs. Developer and its designees shall have the right to use signs of any size
during the Development- Period and shall not be subject to the Plat. Covenants with respect to
signs during the Development Period. The Developer and its designees shall also have the right to
construct or change any building, improvement or landscaping on the Real Estate without
obtaining the approval of the Architectural Review Committee at any time during the
Development Period.

13.3 Sales Offices and Models. Notwithstanding anything to the contrary contained in
this Declaration or a Plat of any part of the Real Estate now or hereafter recorded in the office of
the Recorder of Hamilton County, Indiana, Developer, any entity related to Developer and any
other person or entity with the prior written consent of Developer, during the Development
Period, shall be entitled to construct, install, erect and maintain such facilities upon any portion of
the Real Estate owned by Developer, the Association or such person’or entity as, in the sole
opinion of Developer, may be reasonably required or convenient or incidental to the developmient
of the Real Estate or the sale of Lots and the construction or sale of Residence Units thereon.
Such facilities may include, without limitation, storage areas or tanks, parking areas, signs, model
residences, construction offices or trailers and sales offices ortrailers.



IN WITNESS WHEREOF, this Declaration has been executed by Developer as of the
date first above written.

Da\(is Homes, LLC

By: Davis Holding Corporation,
Managing Member

STATE OF INDIANA
COUNTY OF MARION
Before me, a Notary Public, in and for the State of Indiana, personally appeared
Christopher R. White, Vice President of Davis Holding Corporation, an Indiana corporation, who
acknowledged the execution of the foregoing Declaration of Covenants, Conditions and

Restrictions of Eller Trails.

WITNESS my hand and Notarial Seal this 2 s, day of ]y \q__, 1996.

VLT

. .)...'..-I‘Qn,-‘.

Notary Public Q I :' !
Li- Chivne Wi 'r-’."- i E

Printed N
My Commission Expires: Y-21- 2000

County of Residence: __ Wriwmalton




Exhibit "A"

ELLER TRAILS SECTION ONE
LAND DESCRIPTION

A part of the Northwest Quarter of Section 10, Township 17 North, Ronge 4
East of the Second Principal Merldian, Hamilton County, Indiana, more '
particularly described as follows: _ :

Commencing at the Northeast comer of the Northwest Quarter of said Section
10; thence South 00°00°00° West (ossumed bearing) olong the East line of
said Northwest Quorter o distance of 355,68 feet to the POINT OF BEGINNING;
thence continuing South 00°00°00° West clong sald Eost line a distance of
700.45 feel; thence South 89°06'43" West parallel with the North line of

sald Northwest Quarter o distance of 1117.37 feet; thence North 00°00'C0"
East Porclllol with said Eaost line o distance of 717.77 feet; thence North
90°00°00” East o distance of 1117.24 feet to the Point of Beginning.
Contalning 18.187 Acres (792,242 Square Feset), more or less.

e



