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THIS DECLARATION OF COVEN. , CONDITIONS AND RESTRICTIONS
FOR FOXBERRY TRACE (‘Declaration”), made this /7% dayof STVAL , 1993,
by TIB Corporatien, Reliance Development Corporation and Arlene M. Sutton (hercinafter
referred to a5 "Declarant’),

WITNESSETH THAT:

WHEREAS, TIB Corporation, Reliance Development Corporation and Arlene M.
e ‘Sutton collectivaly own cortain real estate located In 3ohnson County, Indiana, more
o particularly described in the attached Exhibit "A* ("Real Estate”); and

WHEREAS, TTB Corporation and Reliance Corporation have entered loto a writien
puschase agreement 10 purchose that portion of the Real Estate owned by Arlene M, Sutton
and {ntend to devetop the Real Estate, by constructing residential facilities, which shall be

known as "Foxberry Trace"; and

WHEREAS, a Master Plan for the Real Estate to be devgloped by Declarant as
Foxbarry Trace Planned Unit Development was recorded on Tyt /7
1903, as Instrument No. £30/ 265" in the Offce of the Recorder of Johnson
County, Indiana, in Book ¢ Pase%mﬂ

mms,mdmtlmmdsmnmmdaﬂnalplatofﬂn Real Estate as the final
phase of the Fosberry Trace Planned Unit Development in aceordance with the Master

Plan; and

WHEREAS, Dectarant intends to sell and convey the residential facilities and Lots
within Foxberry Trace and desires to subject the Real Estate to certain covenants,
conditions, and restrictions ("Covenamnts”) in order 10 cnsure that the development and uss
of the vatious Lots on the Real Estate are barmonious and do not adverscly affect the value
of surmounding Lots on the Real Estee; and

WHEREAS, Decarant desires to provide for maintenance of the Common Areas,
Lakes, Recreation Arcas, Landscaps Easements and other improvements located on the
Resl Estats which are of common benefl to ihe Owners of the vasiosy Lols within said
subdivision, and to that end Aesires to establish certain obligations on said Owners and a
sysmmufancmwmdchargesupmsaidownmfmminmafmcnmcemdothu
costs i connection with the operation of Foxberry Tracs; -

NOW. THEREFORE, Declarant hereby deciares that all of the Real Estate a5 It is
now eld and shall be held, conveyed, hypothecated or encumbered, Jeased, rented, used,
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oocupied and improved, s subject to the following Covenasts. All of the' Covenants shall
run with the Real kst and shalt be binding upon the Declacant and upon the parties
having or ecquiring eny right, title, or tnterest, legal or equitsble, in and 1o the Real Extate
or awy part or parts thereof and shall imure w» the benefit of the Declarant and every one
of the Declurant’s successors in title to the Real Estate or any part or parts thereof.

ARTICLE L !

General Porpose. of This Declszation

The Real Estate is hervuy subjected to the Covenants herein declared to preserve
the value of the Real Estate, to ensure proper use and eppropriate improvement of the Real
Estate, to encourage the ronstruction of attractive struchires and other attractive
{mprovements Bt 4s locations on the Real Estate, to prevent ha
development thereof which may be inbanmonious with other improvements on the Reat
Estate {0 preserve and maintain proper setiracke Erom streets and adequate free space
betwesn stractures, to provide for adequate and proper maintenance of the Rexl Estate g0
as to ensure A high quatity appeatance and condition of the Real Estate and 50 as to mect
the requiraments of certain governmental agencies, all for the purpose of preserving the
’ volues of all Lots within Foxberry Trace and to ensurc desired high standards of
snaimenance of ihe Real Estate, to the benefit of all Owners within Foxberry Trace.

ARTICLE IL.

The following ierms, whenever used in this Declaration, shall have the meanings
assigned 10 them by this Article I: .

Section 1. Architectural Control Commiiice. Tha Architectural Contro] Comuittee, .
of "ACC, mesns the Arcbitectural Coatrol Committee for Foxberty Trace to be appointed
in ancordance with this Declaration. 1

Section 2, Assessment. "Assessmens” meane the share of the Common Expenses
: Imposed upon each Lot &s detetmined and levisd pursuant to the provisions of -(his
b Deglaration, '
Sertion 3. Asseciation. »Associstion” means Foxberty Trece Homeowners'
Association, Jne., an kndisna Corporation, formed or to be formed for the purpose of
determining and collecting the Assessments and oversesing and enforcing the terms of this
Declaration.

o . Ewmeution Decemoni
. -n\rspoxmn'\mvwm.s\mcm
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Section 4, Common Aregs. "Cowmron Arcas” meuns certein sreas not amengble to - .
development which may be designated es Lakes, Recreation Area or Common Area on the e
Plat and which is intended for the common banehit of all Lots. :

} Sectign 5. Common Expense. *Common Expepse” means the actual or estimated
cost to the Association for maintenance, management, operation, repair, improvement, and
replacement of Common Arcas, Recreation Aress, Landscape Easements, Drainage System,

* and any other cost or expense incurred by the Association for the benefit of the sume.

‘ Section 6. _ "Declarant” means TIB Corporation, and Reliance
-t Development Corporation, or any other person, firm, corporation of parmership which
succeeds to the interest of TIB Corporation or Reliance Development Corporation 46
developer of Fuxberry Trace, and Arlene M. Sutton, an individual, Tins Declaration shall
niot place any developrient of other obligations of the Declarant upon Arlene M, Sntton,
who i included berean due solely to her ownersip of a portlon of the Real Estate on the
date of this Declaration, ‘TiB Corporation apd Reliance Developmment Corporation bereby -
commut to the provisions and obligations of the Declarant herein and agree and covenant
that the Covenastts herein shall be wholly binding and effective against TIB Corporation and
Rellance Development Corporation as the owners of the Reaf Estgtz and the Declarant,
both g3 to the portion of the Real Estato they presently own and the remaining portion
which they have by written contract agreed to purchase, upon said portion being conveyed
to them by Arlece M, Sutton. )

Section 7. - *Drainage System” means the storm sérvers, subsurface
drainape tilcs, pipes and structarcs, and other structures, Fixtures, properties, equipment and
facllities Yocated in, upon, or uader the Common Areas, Easements, or Streets and designed
for the purpose of expaditing the drainage of surface and subsurface waters from, over, and

across Foxberry Trace.

Section . . "Eascments” refor to thosc areas reserved as casements,
excluding those referred to as Landscape Easemerds, on the Plat of Foxberry Tracs.

Section 9. Foxbergy Trace. 'FaxbemTrhoe‘ means the Real Estate as it is platted
and recorded by Declarant in accordasce with the provisions of this Declaration.

Section 10, Jands:: "Landscape Eascrents” refer to those areas
reserved as Landscape Easements on the Plat of Foxberry Trace,

i Lot "Lot" means any of the scparate parcels numbsred and fdentified
on the Plnt of Foxbarty Trace.
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Segtion 12. Morigages. "Mortgagee” mesns any halder, ipsurer, OF guaramntor of any
first MOrigag+ on any Lot.

Section 13. Owamet. "Ownér’ means any Person af persans who scquire, after the
dute of this Declaration, Jegal and/or equitable title t0 any Lot; provided, however, that
*Oywner” shall not includc any holder of any mortgage of all or any part of any Lat, 50 loog
a3 such bolder does not hold both legal and equitable dile thereto.

Section 14. Plas. “Plat” means the final plat for Foxberry Trace recorded as the final
phasc of the Foxberry Teaoe Plagned Unit Development in accordance. with the Master
. Mon, ’
1 .
ol e
Scction 15. Recreation. Area. Facreation Atea” means Cominon Areas "A", *C',
y *F and the portions of "E" and “G* where fitness trails established by the Assoclation are
located, as designated op the Piat of Foxberry Tracs which {s itended for the common
: banefit of ali Lots.
E? .
F " means any sanitary scwer lines, Yifk

Section 16, Scwags Sytem. "Scwage
ctations, equipment, or facilitics located in, ugon, or under the Comurion Aseas, Eassments,
or Streets and designed to provide for the dischasge of sanitary sewage o any or g1l Lots,
umgmmewmumwmnwﬁmmdwmplmm thereof or
substitute therefor.

Section 17, Stregss: "Streets'mmallofm'epublicandpﬁvatc roadways to the
tespective Yight-ofway lires thereof, as shown on the Piat of Faxberry Trace, which have
baen or hereafier ard constructed for the purpose of providing copumon access for Owners,
- mmﬂmdﬂu!rmesumdlnvimwwnrdlum

Section 1. Maintenance of Premises. In order to meintain the standards af the
propetty, #O weeds, underbrush or other. unsightly growths shall be parmisted to grow of
remain upon axny Lot, and po refuso pile or unsightly objects shall be allowed to be placed
or suffered to remain anywhere thereon, Owncr shall mebntain their Lot and improvements
simatndmeremin.ammsoumpmuuﬂwLMm{mpromm&ombeemnlng
nnsightly, and specifically, Owner shail:

(a) Mow the Lot ﬁ such Gmes a8 may ba reasanably requited in order to
pgaenttheunsignlygmwﬂlofvegelaﬁunmdnndmmeds. Grass allowed to grow
10 & beight in excess of six inches (6") shall be deemed unsightly.

Boecution Dotement
n\nwmmmfmmm
3/%0/93 1035 ,




Az/P1/2806 14:48 3172626212 MERIDIAN MANAGEMENT PAGE B7/25

gl

QWY

égu
EEat,

(b) Cut down end remove dead (rees.

() Keep the exterior of all improvements in such sate of repalr or
caintenance $0 as to avoid their bacoming nnsightly.

{d) Prevent the existence of any other condition that reasonably tentis to
detract from or diminish the appearance of the Lot end/or Foxberry Trace.

Faslure to comply chall warrant the Declarant, authorized agents of Johnson County
or the Association to cut the growth or weeds, or dear the refuse feom the Lot at the
expense of the Owner, and these shall be a lien against said Lot for the expense thereof,

Section 3, Residential Purpose. No Lot shall be used except for residentis] purposes,
No building shall be erected, aliered, placed or rmitt=d on any Lot other than a dwelling
not ta exceed two (2) storfes in height, A dwellmg gha!l have an attached garage of a size
10 accommaxdate at least two (2) cars.

Section 4. Sctbacks, No building shafl be located on any lot nearer to the front Lot
line or nearer to the side strect line than the minimurm bullding setback lines shown on the
recorded Plat. The minimum side yard set bagk ghall be slx feet (69 and minimum
agpregate of the side yards on any Lot shall be fourteen feet (147, The minimum rear yard
gatback shall be fifteen feet (15", For the purposes of th is covenant, eaves, Beps and open
porches sball not be considered as a part of the bullding, provided, however, that this shall
not be construed to permit any portion of a buflding on a Lot to encroach upon another Lot

Section S. Eascmouts. Easemems for installation and maintanance of utllitles and
drainage facilities are reserved as shown on the recorded Plat.

Seclion 6. Landscape Easements. ‘Ihe landscaping within the Landscape Easements
ghall injtially be determined by the Architectural Control Committec and developed by
Declarant in accordance with the Landscape Plan for Foxberry Trace, The Declarant, prior
1o the incorporation of the Astociation, and the Association thereafter, shall maintain the
Landscape Easements. The Landscape Easoments located within the dedicated County road
tight-ofavay ehall be subject §0 termination by the County i, in Its disceetion, the County:
determines that the Landscape Easements zre not being properly maintained and/or
constitute & hazard to the motoring public.

Section 7. Unoperative Payked Vehicles. At mo time shall any unlicensed,

erative vehicle be permitted on any Lot Common Area, strect or easement vnless kept
entirely within a garage,

RExecotion Docrment
TAMPOXARRRY\COVE - IANTS\ISFXTRACTIR
37 1029 ) 5
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Sestion 8. Trucks, Boats, Recreational Vehicles. Nu semi-trck, trailer, boat or
tralter, moblle home, of rocreational vehicle, or any similar equipment shall be permyitted
to be kept on any Lot unless Xept entirely within a garage.

Section 9. Nuisanees. No noxious, obroxious oe offonsive activity shzll be curried
on upen any Lot, nor shall anything be done thereon which mey become on eanOyRRCS OF
auisance 10 the neighborbood, This provision may be construed to prohibit extramely

sudible music or actd

Section 10. Outdoor Storags. No large machinery or equipment shall be permitted
to be kept or stored on any Lot except within the dwelling.

Section 11 stches - Dralnage swales (ditches) along dedicated roadways
and within the right-of-way, or on dedieated casements, are not to be altered, dug out, Blled
in, tiled or otherwise changed without the writien pennission of suthorized agents of
Iohnson County. Property awniers must maintain these swales as sodded geassways, or other
pon-eroding sorfaces, Water from roofs or parking areas must be contained on the property
Jong enough so that said drainuge swales or ditches will pot be damaged by such water,
Driveways may be constructed over these swales or ditches only when appropriste sized
gﬂ;;ns or other approved structorss have been permitted by suthorized agents of Johnson
ty.

for said repairs will be sent to the affected property owner for the immediate payment.
Faihre to pay will result in & Hen against the properiy.

Spction 12. Signs. No sign of aty kind shall be dispiayed to the public view on any
1ot excapt one (1) professionally sanufactured sign of not more than five square fect
advertising the property for sale or rent.

Section 13. . No pre-schood, babysitting business or guch childe-re
gervices for more than six (6) children shall be allowad to operate upon 2oy Lot.

Section 14. Miging Opexatlons. No oil drilling, oil development operation, oil
refining quarrying, or mining operatians of any kind shail be parmitted upon or in any Lot
sior ghatl ol wells, tanks, tugnels, mineral excavations, of shafts be permitted upon or in any
Lot. No derrick ¢- other structure designed for vse in boring for ofl or namral gas shall be
erected, muineained or permitied vpon any Lot.

Eaetion Document
T\P\FOXBERRY\COVENANT:S\ISPXTRACTIR
/M5 1020 , ' 6.
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Section 15. Auimals. No animals, livestock, or poultry of any kind ghall be raised,
bred or kept on any Lot, except that dogs, cats, or other household pets toay be kept
ed that they are not bred, kept or maimained for ey commercial use and aze hovsed

within the dwelling.

Section §6. Rubbish, Trash And Garhage. Rubbish, trash, garbage or any other
waste shall not be allowed to be compiled, scawmuliated or dumnped on any Lot Gasbage
apd trash shall be kept in appropriste contaluers which are not visible from the street,

:naptoncn“uﬂhnlh%

Section 17. No fence, wall, hedge or shrub planting which cbstructs
sight lines at elevations between two and one-half (2.5) and eight (8) feet sbove the
centerline grades of the intersecting strects shall be placed or permitted on any eararr lot
within the triang Jar aree formed by the street tipht-of-way lines and 2 ine connecting them
at points tweaty-Sve (25) ¢oel from the intersect™n of the street right-of-way lines, or in the
case of & rounded property corner, from the imegsactions of the strect right-of-way lines
extanded. 'The same sight line limitations shall apply on any Lat within 10 fect from the
intersection of a street propesty llne with the cdge of a driveway or alley pavement, No tree

line is caintained at sufficient height to prevent chstructions of such sight lies.

Saction 18. Any Fic)d tile or undergrouxd drain which is on any Lot
must be allowed to perpetuate and all awpers of the Lots in this Subdivision and their
. succsssors shall comply with the Indiana Prainage Code of 1965.

. Section 19, Mipimum Living Soace. The minimum square footage of living space
em—— ::E dwellings within Foxberry Trace, exclusive of porches, gareges or basements shall be no
ets than: '

() 1,200 sguars. feet for single story dwellings; and
(b) 900 square fect for the ground floor of two-story dwellings.

Section 20. Ouibuildings. No outbulldings of any kind, detached garages, sheds,
barns, storage buildings, shacks or tents shall be maintained on any Lot -

X W.Wm.mmwmtbemdﬁmmﬁ&
i ssphalt o other all-weather surface excluding gravel. No carports ar2 permitted,

r"‘-
n
LJ
n
L
; g:: 1 Segtion 22. Communication Devices. Satellite dishes, free standing antennas, or any
I
U

oiher S rtsible communication fecelving of transmitting devices are prohibited, cxcepting
antennas sttached to the dwelling which do not rise gbove the peak of the roof.

Trecoilon Decament o ,
310/ 1S ’

B89/25

shall be permitted to remain within such distances of such intersections unless the foliage




82/BL/2006 14:48 3172625212 MERIDIAN MANAGEMENT PAGE 16/25

‘luz1
]
L

Saction 23. . AJl mailboxes in Foxberry Trace shall be uniform in :
appearance. The siyle, type and location shall be determined by the Architectural Contral :
Committee (ACC). Owoers shall be prohibited from removing, altering, of substituting the :
smailboxes approved by the ACC. Owners shall be responsible to keep the mailbaxss In &

good state of repair and to replace them with & substantially identical one if nacessary.

Sectlon 24. Yard Lights. All Lots shall upon their initial dovelopment and thereafter
have yrd tights of uniform uppearaace. The style, type and Jocation shal} be determined by

the Architectural Control Committee (ACC). Owners shall be protibited from removing,
ultering, or substituting the yard lights approved by the ACC, Owners shall be responsibla

{0 maintain the yard Bights in the form in which they were originally installed, kept
fanctional at s}l times and in e stats of good repair,

Section 25, : No water wells shall be drilled or any Lot.
Septle tanks shall be prohibited.

’. Bestion 26. Swimming Pools. Abovesground swimming pools are prohibited.
_ Section 27. Constouction, Earth-Moving, Excavation. No construction, signifiennt
enrth-moving, or excavating work of any nature may be eonducted on any Lot.

Sestion 28. Fences, Walls, Barrers. All fences, walls, barriess or like structures must
be approved in writing by the Archltocture] Control Committee prior to thelr construction.
No such structures shall exceed eight feet (8 in height. No such structure shali be placed
claser to the frons Lot line than the front boilding setback line.

Section 29. nmnwmmmi- No decorative structure, statue, or other structore
may be placad on the Lot closes 10 the front Lot line than the front buliding sctback line,

ARTICLE IV.
1 !
Saction 1. The lakes shown on the Plat (hercipatier "Lakes") shall be included 25
Common Areas as referenced berein, to be muintained and controlled by the Association.

Section 2. "The Association shall be responsible for formulating rules and regulations
pertaiving to the Lakes as well a8 creating an anmal budget to assuro adequate
maintensnce, upkeep and repalc of the Lakes property, said budget shall be inciuded as part
of the Ownets' annual Asseasment.

. Hyacuifon Docerment
}‘A. P\WWS\WN 8
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. Recreational use of the Lakes within the Common Areas "E* and "G*

is prohibited.

. The Lake within the Recreation Area may be used only in the mantiet
guthorized by the Association which shall not be inconsistent with the provisions of this
Declaration. .

Section 5. No privately pwned propany of any kind shall be allowed 1o remain within
theukesmasueaplwhenmmtofsuchpmpemlspwm :

it Sactfon 6. No docks or piers will be allowed except those which may be authorizad
k by, constructed, owned, and operated by the Association.

' No Ownes or thisd party shall do of permit snother to do any act which
could rasult in pollution of the Lakes, diversion of any wates, raise the clevation of the
water, significantly disturb the errth or the embankm=nt of the Lakes areas, or any other
conduct which could resalt in an adverss effect upon the water quality, embanicment and
adipcent propenty, dralnege, ot eny other general condition of the Lokes.

The Association, on behalf of the Owners, or authorized agenis of

)

Johnson County, shall bave the authority to institute an action for injunction to abate such
activity or seek mandatory relicf for eorrection of atty damege causcd tO the Lakes or
_ interference wiih the drainage systeim, together with any damages [ncutred, and upos
T secovery of jodgmens shall be entitled to cost, together with reasonable sttomeys’ fecs.

ARTICLE V.

| s w | g

Section 1. lnmcevenuhemmerofwlmhl-'oubm'rme shafl fail 1o maintain
that Lot or smy of its imprwemmtssimatedthcteinin aczordance with the provigions of
these Covenants, the Asyociation, of prior to the Association's incorporation, the Declarant,
shanhmdleﬁg,lﬂ,bntnutmeobugaﬁm,bymd through its agents and employess of
contractors to enter upon said Laot, E:fm-m such gets as may be reasonably necessary to
. meke such Lot and improvements eon, if any, conform to the requirements of these
v Covenants, The cott thereof to the Association or Declarant shall be collected in any
o rensonable manner from Owmer., Neither Astociation/Declacant not any of its mgents,
' : employees, or contractors shall be liable for sny demage which may sesult from any
! maintepance work performed hereunder at the time dwellings are constructed upon.

P :

nmmt‘\oumnrrraumm

[ i !
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Foxberry Trace Architecturl Congrol Committes l
. Appaintncy il pitrel Lol B‘m The Bonrd of

Section 1 iri ot Of Archysctural L
Ditactors of the Association, or Declarant If the Assoclation Is nou yed incorporated, shall
eppoint an Architectural Control Committee 1o be composed of three (3} members,

Section 2. Construction Approvals. No construction of any building or structure of
any kind, including additons, alterations, fences, scraens and walls shall begin within -
Forberry Trace until the plans and specifications, Jocations and plot pian thereof, in detal
* and to seale have been submitted to and spproved by the Architectural Conteol Comanittee, '
7 The plans and specifications of and location of a1l conetruction shall be in compllagce with
' al] applicable rcgulatory codes, including those relating to building, plumbing, and electrical
requirements, and shall also comply to all zoning covenants and resirictions which are
applicable 1o the Real Estate, Refusa! of approval of plans and specifications, location end
plot plan by Declarant may be based on any ground, ineluding purely aesthetic grounds, in
the role and absolute discretion of the Architecturat Control Committee, Declurant shall
101 be responsible for any defects in such plans or specifications, ot in any buildiag or
structure eracted according to such plans and specifications,

The plans and specibieations submitted ta Declarant shall contain a plot plan to scale
with adequate provision for )andscaping, including the planting of trees and shrubs, The
‘ determination of whether adequate pravision bas been made for Jandscaping ehall be at the
sole discretion of the Architectural Control Committee. The required landscuping and
i, drivcwmshnllbemmpletedatmetimeufeompleﬁnnofmeblﬁlding,urasmunas
weather and season penmit. : .

Section 3. Duties_of Committes. 'The Committee shall approve or disapprove
proposed improvements within tiirty (30) duys afier all required Information shalt bave been
submittad to it. One copy of submitted material shall be retained by the Committes foc its
permanent files, All notifications 10 applicants shall be in writing, and, in the event that
such notification is one of disapproval, it shall specify the reason ot ressons.

Seglion 4. Liability of Committes. Neither the Committze nor any sgent thereof,
mDedm:hallberenponsihlelnanywuyhranydofeculuanyplus, spacifications
pr other materials submitted to it, nor for any defects In any wark done according thereto,

Bection 5. Inspection. The Commmea or its agent may Inspect work being
performed to essure compliance with the approved plans and this Declaration. '

mutlui ]
t\ﬁwnnmﬁmmmmmmm
AP/ 10T 10
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ARTICLE VIL
Covenants for Maintenance Assessments

Section 1. Purpass of vhe Ascssments, The Assesarnents Jeviod by the Associatien

alall be used exclusively for the purpose of preserving the value of the Lot within Foxiserry

_ Tyace, and promoting the health, safety, and welfare of the Owners, users, And occupants
of the same and, in panicalar, for the improvement, fencing, operating, and maintenance

- of the Common Arens and l‘.mdnal’)e Easements and Drainage System, including, but not
Limited to, the payment of taxes aad insurance Iherean and for the cost of Jabor, equipment,

material, and management fuenished with respect 10 the Comumoti Areas and Landscape
Easements; provided that the Association shall not be responsibla for the replacement,

~ repair or malntenance of any Common Area which is of hercafier may be dedicated to the
§ public. Each Owner Terchy covenants and agrees 1o pay to the Assoclation:
(a) A pro-rata shate (s hereinafter defined) of the annusl Assessments fixed,

estzblished, and determined from time to time 25 hereinafter provided; and

,_] (b) A pro-rata share (2s hereinafier deflned) of any speciat Astessments fixed,
# established, and detesmined from tire {0 time, s hereinafter provided.

Section 2. Lisbility for Asscssmegns. Any Assessment, together with sy interest
thereon and any costs of collection theveol, including attorneys' fees, shall be & charge on
the Lot and shall constitute & Yien from and after the due date thereof in favor of the
Association upon the Lot. Any sueh Assessment, together with any interest thereon and any
costs of collection thereof, including attorneys' fees shall alto be the personal obligation of
- the Ovmer of the Lot at the time when the Assessment became due, However, the sale of

transfer of any Lot pursuant to morigage foreclosure or any procecding in lics thereof shall
extinguish the Lien of such Asséssenits a5 1o payments which became due prior to such sale
or transfor. Na such sale or transfer shall velieve any Owner of the personal liability berehy
{mposed. The personal abligation for delinquent Assossments shall not pass to any snccessor
in title.unless such obligation is expressly sssumed by such successor.

. Pru-rata Share. The pro-rata share of each Owner for purposes of this
Article shall be the percrutags obteined by di one by the total mumber of Lots within
Foxberry Trace that have heca conveyed by the Declarant to an Owner ("Pro-Rata Share”).

Section 4, Basia of Annyal Assessment. The Bourd of Diractors of the Assoclation
chall establish an annual budget prior to the beginning of each fiscal year, setting forth all
Common Espenses for the commg fiscal year, together with a reasonsble allowance for
contingencies and reservey of the Assoclation. A copy of this bodget shall be delivered to

each Owner within thirty (30) days to the beginning of each flscal year of the Association.

Prrevilon Docoswerl ’
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Scetion 5. Basis of Sgeeial Auessment Should the Board of Directors of the
Association at auy time during the fiscal year determine that the Assessments levind with
act to such year are insficlent to pay the Common Expenses for such year, the Board
of Directors of the Association may, at any time, end from time to tene, levy such rpecial
Asscssticrits as it may deafn neccssary for mecting the Common Expenses. Jn addition, the
Board of Directors of the Assoeiation sbafl bave the right to levy at any time, and from time
to time, onsormoreq)eclalmasmems{nnhapmpusa of defraying. in whols, or in part,
any unanticipated Common Expense ot provided for by the Aunual Assessment.
. I |

Scotion 6. Notice Of Messings. Written sotics of any mecting culled for the purpose
of taking action o guthorize ‘Assessments shall be sent to all members not less than thirty
! {30) days nor more than sixty (60) in advance of the meetiag.

Section 7. Fiscal Xed  of Cor ] « Dye Dajes, The
fiscal year of the Association ghall be established by the Association, sud may be changed
frora time to time by action of the Association. The annual Assessmenl provided for herein
ghal} commence as to kMl Lots on the first day of the month following the conveyance of the
Commo3 Area to the Assaciation. Declarant shall be responsibie for al} Common Expenscs
pior to s conveying the Common Area to the Association, The first annuat Assessment
for each Lot shali be prorated for the balance of the fiscal year of the Association in which
ench Assessment js made. The annmal Assessment for each year aftar the frst Assessment
year shall be due and paysble on the first day of cach fiscal year of the Assaciation. Annual
Assessmsnlss!mllbedue mdpwablcinmllasofune abave date, except thal the
Assnd;m may from time to time by resolution authorize the paymenit of such Assessments
im nst ns. .

Section 8 Duties of the Assndiation.
(@) ‘The Board of Directors of the Assoclation shall cause proper books and

records of the levy and collection of each annwa) and special Assessment to be kept
and maintained, ncluding 3 rostes setting forth the identification of cach and every

’1 Lot und cach Assessment applicable thereto, which books and records shall be kept

i designated represeniatives as promptly as practicable snd in the event not less than
S thkty(BO)dayspriorwthe due date of puch Assessment of any installment thercof,
lnﬁ::mmauchmﬂeeisnuibdlemmmﬂﬁny(w) days prior to the due date of
the Assessment to which such notice pertains, nt of such Assessment shall not
be deemed past dus for psy purpose if paid by the Owmer within thirty (30) days

- nﬂerﬁudauofaaualmaﬂingo[sndmoﬁm._ '

-, b .
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() The Association shall promptly fumnish 1o auy Owner or Morigagee upan

request A certificate in vritiog signed by an officer of the Association, setting forth
the extant fo which Assessment bas been levied and pa{dwithmpedtosuch
requesting Owner's or Mortgagee's LoL . As 1o BNy persons relying theroon, such
cartificate shall be conclusive evidence of payment of any Assessments therein stated
to have been paid, c

(¢) The Association shall notlfy eay Mortgagee from which it has recaived a
written request for notlce of any defanlt in the petformance by any Ownet of any
obligation under the By-Laws ot this Declaration which Is not cured within sixty (60)

days.

(d) The Assoclation skall, upon notification of copveyance of & Lot or interest
iherein, provide a copy of this Declaration to the perjons ot entitles recajving said

inserest,

()  1f any Assessment is not peid on the date when due, then such Assessment
shall be desmed delinquent and shall wgethet with any {nterest thereon and any cost
of collection thersof, lncluding attorneys’ fees, become a contimuing lien on the Lot
against which such Asscssment was tade, and such lisn shall be binding wpon and
enforczable as a personal liability of the Owner of such Lot as of the date of levy of
such Assessment, and ghall be enforceable against the interest of such Owner and al}
future successors and assignees of such Owner in such Lot; provided, however, that
such lien shal) be subordinate to any morigage on such Lot recorded prior 1o the
date on which such Asscosment becomes due, ‘

o Hmmmﬁponwhtkhmpﬁdvdmiﬁﬁﬁem(IS)dmn&nnhe
‘e;'dm. wmwm all costs of collection tp:reof. including attoraeys'

aljowable under any suplicable usury laws, and the Assoclation may bring an action
in any court having jurisdickon against the delinquent Ownes to enforce payment of
the same mdjortofumdmthelienagainstgnﬁd Owner's Lat, and theve shall be
added 10 the amount of such Assessment all costs of -uch action, including the
Ascoclation's attorneys fees, and in the event a juiigment is obtained, such judgment
ahell includs such ingerest, costs, aod & ! feer,

i W:h&aﬂnmﬂﬁiﬂnmmamﬂlymdndwme

Section 10.
Associntion for Common Expentes in any flscal year exceed the smounts budgetad and
‘assessed for Common Expenses for that fiscal yesr, the amount of such deficit shall be
carsied over and become an additional besis for Assessments for the following fiscal year.
Such deficit may be recouped either by inclusion {n the budget for annual Assecsments or

PAGE 15/25,
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by the making of one or more gpecial Asserzmonts for snch putpose, at.the option of the
Association. In the event that the apounts budgesed and gssessed for Common Expenses
. in any fiscat year excecd the amount actually expended by the Association for Common
Expenses for that fiscal year, a Pro-Rata Shars of such sxress shall be a crodit against the
Assessonent(s) due from each Owner for the next fiseal year(s).
ARTICLE VIl

Organization and Dies of Asosiat

l Section 1. mwnﬂﬂ. The Assotiation shall be organized as 8
i nonprofit corparation under the laws of the State of Indiana, to be operated In accordance
with the Articles of Incorporation which have been filed or will be filed by Declarant.

Section 2 in  The mambers of the Association shall ¢convist of the
Declzrant and the Owners of Lats n Foxberry Trace provided that, in the svent that any
one Lot shall be owned by more thau one person, partaership, trust, corporation or other
entity, they shall be treated callectively as onc member for voting purposes.

The Assuciation shal) have two classes of voting membership:

Class A. Class A miembers shall be all Owners with the exception of the Declarant
and shell be entitled fg one vose for each Lot owned. When more than one person
holds n interest in any Lot, all suck persons shatl be members. The vote for such
Lot shail be exercised as they among themselves determined, but in no event shall
more than one vote be cast with respect to any Lot.

Class B. The Class B members shall be the Decjarant, who shall be entitled to three
(3) votes for each Lot owned, and the first Board of Directors during their respective
terms, who shxll have no voting rights, The Class B membership shall ~zase nnd be
converted to Ciass A membership on the bappening of either of the following events,
whichever nccurs earlier:

(s)  When the sotal votes outstanding in the Class A membership equal the
tatal votes putstanding In the Class B membership; or
()  On Janvary 3, 1995,
Section 2. Board QL Directors. ‘The members shall elect a Bosrd of Directors of the
Association as prescribed by the By-Laws. The Board of Directors shall manage the affairs
of the Association. - :

Section 4. Gigneral Dutss of the Assosiation. The Assoclation I heteby authorized
to act and shall act on behalf of, and in the name, place ard stead of, the individoal ownets

Exeeution Ducwwet. - )
TAMPOXBERRY\COVENANTS\ISTXTRAC.TID
3730/7 WP o . 14
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in al) matters perteining to the maintenance, rcpair and replacement, of the Common Areas,
the determination of Commun Expenses, the collection of annual snd speciel Assessments,
and the granting of any epprovals whenever and 1o the extent called for by this Daclaration,
for the common benefit of all such Owners. The Association shall also have the right, but
a0t the obligation, to act on babalf of any Owner or Owners it seeking enforcement of the

terms, covenents, conditions and sestrictions contained in this Declaration

Section S, Lishitity of Association. Neither the Association not its directars, officers
or suthorized agents shall bave any Hability whatsoever to any Owner for any action taken
under <nlor or authority of this Derlaration, of for any fallure to taks any action called for

| by this Declaration, naless such act or fafluse to act Is in the mature of a willfial or reckless
e dleregard of the rights of the Owners of in the nature of the willful, intentional, fraudulent,

i ) or reckless misconduct.

Sertion 6. Amendment of Declaraion. ‘The Association shall have the right to
; amend this Declaration ut sy time, and from time 10 time, upon the recommendation of
' an amendment t0 the Association by its Board of Directors, and the subsequent approval
: : ol'suchnmendmeMbybotbth:OwnnNotﬂhastmmﬁﬁxdsoflheb:nsandthe
e Mortgagees of at Jeast two-thirds of the Mortgagees requesting notice of such actlon;
]! provided, however, that any such amendment of this Declaration shafl require 7 dor written
: approval of Declarant so long es Declarant owns at loast ten (10) Lots within Foxberry
Trace, Each such amendment must be evidenced by a written instrwmnent, signed and
; acknowiedged by duly authorized officers of the Association, and by Declarant when its
spproval is required, setting forth facts sufficiont to indicats compliance with the copy of the

minutes of the jation meeting at which the necessary cticus weie taken, and such
amendment shall not be efizctive until eecorded ia the Office of the Recorder of Johnson

County.

Section 7. Insurapes. The Association ghall maintain in force adequate public

liabflley insurance protecting the Assoclstion against liablity for property damage. o

- personal injory with the amount of such coverage [n no event to be less than One Milllon
Dollars (51,000,000.0(0) for any single ocevrrence, oceurTing on of in connection with &y and

all Common Areas and Landscape Essements. ‘I'e Association shall also maintain In force

adequate fire and extended coverage imsurance, Insuring il Common Property against fire,

and extended coverage insurance, jnsuring »li. Cormmon Areas againgt fire, windstorm,

vandallsm, and such other hazards as may be insurable under standard “extendad coverage”

i . . . pm_mm'mmmﬂwmw:npmmtmedsuﬁ Common Area
L impravements, The Associgton shall notify all Mortgageces which have requested notice of '
any lapse, ‘cancellation, o materia) modification of Any insurance policy. All policies of l

insurance shall contain an endorsement or clavse whereby the jnsurer walves any right to
be subrogated to apy claim pgalnst the Association, its officers, Board members, the

i Declarant, any property manager, thelr respective employces and agents, the Lot Owners ;
and oempanu.anda!mwaivumydefmubuedonun-imumoronimﬂidky arising :

Esecstion Docsment
’ o T\F\POXBERRY\COVENANTS\ISEXTRACTIR
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from acts of the insured, and shall cover ciaims of one or more insured parties against other
insuted parties.

The Association shall maintain a fidelity bond indecnifying the Association, the
Board of Directors and the Owners for loss of funds resulting from frandulent or dizhonest
acta of any diractor, offlcer, employee or anyone who either handles or is rasponsible for
fonde hald or administercd by the Associaton, whether or noi they receive campensation
for their services. The fidality bond should cover the maximum amount of funds which will
be In the custody of the Association o lts management agent at any time, but in no event
ghall such fidelity bond coverage be less than the sum of thrze (3) months' Amessments on

anminFoxbmymu.plusthuAssociaﬂon'smemﬁmdn.

The Association shall canse sil insurance policies and fidelity bonds to provide st
Jeast ten (10) days written notice to the Association, and all Mortgagees who have requested
such notice, before the insurance policles or fidelity bonds can be canceled or substantially
modified for any reason, The Associarion shal) cause the provislons of all insurance policies
and fidelity bonds to comply with the Federal National Mortgage Association lending guide
Chaptor 3, Past §, as established on January 3, 1983, as amwended on June 30, 1983, or 23
such guidelines may be amender! :hereafter.

Section 8. Candemnation: Restruction. 3n the event. that any of the Common Areas
shall be condemaed or taken by any competent public authority, or ln the event the same
shall be damaped or destroyed by any cause whatsoever, the Association shall represent the
Interests of the Owners in any proceedings, negotiations, insurance adjustments, settlements,
or agrsements in connection with such condemnation, damage, of destruction. Any sums
rocovered by the Association shall be applicd, first, to the restoration and repair of any
Common Area condemned, damaged, or destroyed, to the extent such restaration or repair
iy pfmlcable,andm:balmeofsuch tums shall either be held as  reserve for future
maintenance of the Common Area or tuened over 10 the Owneérs in proportion to their
Pro-Rata Shares, whichever roay be determined by a majority vote of the members of the
Association. Each Owner shall be responsible for pursuing his own action for damages o
his Lot, either by reason of dircet damage theseto or by reason of an impairment of value
dus t0 damage to the Common Arcas; provided, however, that upon request of any
Owner(s), the Assoclation shall pursue tuch claims on such requesting Owner(s) behalf, and
shall turn sny recoveries for such Owners over to such Owners directly. The Astociation
shall notlfy all Mortgagees of which it hes notice of any condamnation, damage, or
destmction of any Common Asea. L :

Sestion 9. Mortgagees' Rights, T Martgagees shall heve the right, at thelr option,
jointly or severally, to pzy taxes or other chacges which are in default or which muy or have
become a charge against the Coramon Area to pay overdue premiufis on hazard (nsurance

" policles, o secure new hazard insursnce coverage on the lapse of a palicy for the Common

Bscation Docessess )
TAMPOXSERRY\COVENANT.S\ LSIXTRACTYS '
V79 1029 : 16 !
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Aren, and Morigagees making snch payment shall be owed immediate reimhuxsement
therefor from the Association.

ARTICLE IX.
Gengral Provislony
Section 1. Covenapts Run With the Land. The covenants created by this ‘
Declaration shall attach to and run with the Reul Estate and ghall be hinding upon every ' -

person who may hereaftér eome into ownership, tecupancy of possession of any portion of
- the Real Estate,

’ Section 2. Scope of Covenants. Declarant and asch Owner of any Lot by acceptance

' of a deed therefor, whether or not #t shall be expressed in such de=d, are deemed 10 have
agreed to cach and every one of the various ferms, Covenants, and consdivons, contained in
this Daclaration, and the same shall be of mutual and reetprocsl benefit 1o Declarant and
each Owner of each Lot, Declarant and cach Qwner shall be entitled to enforce this '
- Declaration against kny Owner to the full extent permitted herein and under applicable law, .
and shali have all rights and remedies for such enforcement at law or in equity. Each ‘
Ovwner shall be lisble for such enforcement at law or in equity, Each Owner shall be liable '
for any failure to fully comply with all of the terms, Covenants, and conditions, contained t
inthisl)eclamionon]ysnlmgaseachsuchOs\mershsllhaveanyinterestinanyl.ot;
provided, however, that the relinguishing of all of such interest shall not operate to rejease
any Owner from liability for a fajlure to comply with this Declarstion which occurred whils
gajd Ownar had such interest.

. Section 3. Attoneys’ Fess. As to any Jegal or equitable proceedings for the
. enforcement of, o to restrain the violation of, this Declaration or any provision thereof, if
- the party bringing such action }s successful in obtaining any remedy against eny defaulting

Owner, such defaulting Owner shall pay the ressonable ' fees of such snacessful
party, in such amount as may be fixed by d:eCoun_hsucbpmeeedlngs.
¢ The failure of Declarant, the

Association, nrauymnerwenﬁomemymm.cwenmﬂr condition, herein containzd
<hall In no event be deemed to be a waiver of the right to do so thereafter, nor of the right
1o enforce muy other such term, Covonant or condition. .

Section 5. Rights of Motigagees- Except to the extent otherwise provided in Article
VII no breach of this Declaration shall defeat or render {nvaiid the lien of any morigage
mmmeaﬂummtedupmmypmﬁmofmcnealﬂsme: providsd, however, that if
allormporﬁmot:aidnealﬂmwiuoldundern foreclosure of &ny mortgage, kny
putchaser ntmelunlemdhhmcuanndmignsshnllhnldnnynnd gl Jand so0
purchased subject to 1his Declaration, The provisions of Asticle VIl hereinabove

L

Hsscuiion Docemost -t
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amendment to this Declaration which materially impairs the rights of any Mortgagee
holding, insuring, or guarantesing any mortgage on all or kny portion of the Renl Estate at
the tine of such amendment.

notwithstanding, neither the Owners nor the Association shall have any right to make any , 1 .

Semlon 6. Effert of Invalidation. 1F any provision of this Declaration is held to be
Invalid by any Couxt, the invalidity of such provision shell not affect the validity of the

remaining provisions thereof.

Section 7. Section Headings. Section headings used hereln are usad for convenience
only and are not intended to be a part of this Declaration or in any way 1o define, limit, or
describe -

sl the scope and intent of the particular sections to which they refer.

Sectign 8. Noticas. All notices in connection with this Declaration shall be made

, {n writing and shafl be deemed delivered (g) upon personal delivery to the individual person,

. iEany,desi;untcdinwﬁﬁngbythem.aslimdintherosmefmr'snamesand

E’_g. . addresses referred 1o in Article VIE or (b) seventy-two hours after the deposit thereof in

! any United States main or branch post oftice, first class postage prepaid, properly addressed
...... to the addressee thereof at the address listed in the said roster.

~3
CRTORTY

Soction 9. Limitations and Beclaant’s Rights. Any notice to or approval by
Declarant under any provision of this Declaration shall not be necessary after such time 85
Declarant owns fewer than ten (10) Lots within Faxberry Trace.

Segtion 10, Daed Clause to Implement Declarotion. Each Ownes covenants and '
oo agroes that it will not execate or deliver any dezd or conveyance of a fee title interest in any
— me, m portion thereof, unless such deed or conveyance contains a clause substantially
gs follows: ,

"By acceptance and recording of this conveyanice, the Grantee hercin covenants and
agtaes to be bound by the Declaration of Covenants, Conditlons and Restrictions For
Fosberry Trace pertaining to the Real-Estate hereby granted, which is recorded in
the Office of the Recorder of Jobason County, Indlana®,

and propérly identifying the recording instrument number therein, However, the failure to
include such clavse shall not have any effect on this Doclaration ot tho enforceability
thereof sgainst any Owner of any interest in any portion of the Real Estata,

Section 11, Provision Apainst Marger, Declarant hereby intends that the Real Eutate
shall be subject to this Declaration, that the Covenants contained berein shall not be merged
into (e title of the Declarant tegardiess of whether Declarant is the fee title owner of all
or any part of the Real Estate at the time this Declaration is executed or recorded,

[+

&

Exwrution Dacumant
TAP\POXBERNY\COVENANTA\BTRACTIB
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Section_12. Reservations of Deglaranl. The provisions of Article VI hereof
potwithstanding, Declarant hereby reserves the right to make such amendments to this
mduadnnnmnybedaemdmmqmnppmpﬂawhynedmwlmgunechmt
owns at leust ten (10). Lots within Foxberry Trace, without the approval or cotment of the
Ovmers ot Mortgagees of the Lots; provided that Declaramt shall not be entitled to make
mymnﬂmemwmhmanmeﬁmyadnmeﬁmonmeﬂghmufmyMowe.m
which substantially impairs the benohits of this Deviaration ta any Owner, or substantially
incressas the obligations imposed by this Decluraticn on any Owoer,

. Soction 13. Pights to Common Aregs. Title to a1l Common Areas shall be held in
the Association, and each Owner shall have, as non-exclusive, reciprocal easements
appurtenant to bis Lot, @ right of access to bis Lot over the Streets, the right to reasonable
use of the Recreation Area in accordance with the niles and regulations of the Association
and the right of access thereto over the Streets, and the tight of proper utilization and
benefit of the Drainage System, the Sewage System, end ali utility Koes and rains abutting
ar adjacent to his Lot; provided, however, that no Owner shall materiafly interfere with any
other Owner in exerciting his rights herounder. In the &vent that any Owner's use of any
Common Area causes such an interference, the Association ot any Owrer shall have all
rights and remedies provided at Jaw or in equity, for such intetference.

Section 14. Annexation Walver. All Lot ovners who subsequently tap into or are
mmmdwimﬂmmwmpmvﬁadfotanmiu.udmibedhmeﬂm
release their right te object, remonstrate or appeal against pending or future anncxation by
lheChquGreenwoodpumuantwawminmmdntod__ - and
recorded jn the Johnson County Recorder's Office at Book .25, Pageﬂ'z.

Dezd tn Common Aress. Declasant shell transfer control of the Owner’s Association to the
Lot Owners and give a Warranty Deed conveying the Common, Aress to the Association
free and clear of encumbrances no later than the earlier of (a) four (4) months after
theeesfourths (3/4) of the Lots have been conveyed to Lot purchasers or (b) seven (7) years
after the first Lot is conveyed. .

Rrecviion, Dovemenl

mnmxwmv\wmumm i
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In Witness Whereof, the Declarant has caused tlils Declaration to be executed tn the

date first above written,
"DECLARANT
TIB CORPORATION
: By
Biee B ck
TRES
(Neme and Title Printed)
| Reliance Development Corporation
By:
£ L
(Name and Title Printed)
wrk M + “&A.A&'stm
Arlere M. Sutton
n STATE OF INDIANA )
LJ s
n COUNTY OF, é-unqu
[ , Banmme.aNnMPublininmdform!dCountymdShte,pemndlyappenad

i Borioss L — ration, who
acknowledged the encuuonot the furegmng. and wt:‘l’mdng beendulyswom vpon his/her
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OF INDIANA )
STATE OF des:
COUNTY OF_Joumtesl ) .

County and State, personally appeered -
Ee{memnNumPublqunndformd nty nd M.pe

ﬁi‘ . ' execution of the foregoing, end who g bean dul
sworn up::' h}:l;;er cath, d!u t the representations thezein contained aro true.

My Commigsion
315 -7

STATE OF INDIANA )

COUNTY OF _\bausen)

tary Public, personally eppeared Arlesc M, Sutton, who
M;:l “n:. a:mg:n ;f this Dcclal?nﬁon. and having been duly sworn upon her oath,

scknowled
stated that sha ew:‘uted‘ﬂle sane,

ar Pﬂ
My Commission Expires: =
3-is-47 ¢ County; IN
This Intrumens was prepared by mulan M. Walt, VAN VALER & WILLLAMS, 308 5. Modison Avenue.
Swite 400, P.Ou Box 405, Greenwood, IN, #6142,
aprivges. dewy 154xtrec. des
Bracwbon Docwrmst o
Wﬁlﬂv\ma\mm -
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Fifty-Mine and Thirty-Saven gundrsdths (59.37) acres by
parallel lines off of the north side of the wust half of
the northuest quarter of Sectiom 2, tounship 13 north,
range 3 sagt of the sscond principal meridian, Johnaen
county, Indimna, excupting, a part of the west half of
the porthwest guarter ot Bection 2, township 13 north,
ranga 3 east of the macond principal meridian, described

ax follows:

peginning at the northwest corner of sajd half. guarter
mection; thencs porth g4 degrees 56 minutes 00 macands
on=t 2285.00 feet; thence south and parallal teo the west
1ipa of eaid nalf quarter anction 1818.00 feats thante
south B3 dmgrees 56 pinutes 00 socondm west and parallel
o tha north lina of said half quazter saction 225.00
feat; thence worth on and along wald wast line 181B.00
feet to tha placa of beginning, containing 9.289 acres,
Also excepting, & part of paid section, township and
range aforedaid daescribed ag follows:

Seginning st a point on the north line of sald half
quarter section that is 225.00 fest east of the porthwest
corner thereof; thence south parallel tc the west line of
gaid half guarter mection 225.00 faet; thence north 88
degress 56 mirutes cast parallel to the porth line of
gald half guarter section, 20C.00 reet; thencs north
parallel to the west 1ine of maid bhalf guarter gection
a00.00 feet; thence north B8 degraes 56 minutes eaot
parailel to tha north line of said halt gquarter section
794.21 feet; thence socuth 0 degréan 29 minutas oast
allel to the sast line of said half quarter ssotion
2p0.00 feat; thence north 88 de%raas s minutes east
parallel to the north 15ne of sald half guarter gection
E00.00 feat to the east line of said nalf quarter
pection; thence north D degress 29 pinutes west osn and
slong @aid sast 1line 226.00 fest to the northwest on and
along * ° north line of said half quarter section 1094.00
feot, t. the place of beginning, contalining 3,842 scram,
mors or less. Also excepting a part of the southwest
artar of the northwest gquarter of said paction,
township and range atoressid, descridbed as follouws:

paginning at B point on the wast 1line of sald quarter
quarter section 286.44 feat nerth of the southwest cornar
thareof; thence continuing north on sald west 1ine 198.92
#act to the southwest porner of the Mullinix subdivision,
¥hite River Township, Johnson County; thence sast 225.00 . -
faat on And aleng the south 1ins of said subdivision to
the mouthmaat corner thereof; thence socuth parallel to -
wost lins 198,92 fest; thence wast 225.00 feat to the
place of beginning, eontaining 1.03 acram, more or less.
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Also excepting, a part of the west half of ‘northwest
gquartaor of seid sactlon, tewnship and range atorvsaln,
desoribed as follows:

commenaing at the northwest corner of said half guarter
section; thenca north 89 degrame 06 minutes 42 ssconds
cast (aspumad bearing) aleng the north lina of said hal®
fuarter section 325.00 feat} thence mouth 00 degress 00
mirutem 00 peconds west 28.00 feet to the point of
beginnings thence vorth 85 daqreas D6 minuten 42 maconds
enst 216,00 faet; thence mouth 00 degrees 00 ninutes 00
ssconde east parallel with the wveat lins of asaid half
quarter mection 200.00 feet; thence south 85 degraes 06
mingtes 42 ssconds west 216.00 fest; thanos north 0O

ss 00 minutos 00 maconds eaat 200,00 fast to tha

degre
point of baginning.

Alsp, part of the wast half of the northwest gquarter of
Section 2, township 13 north, range 2 apat in Johnson
County, Indiana, described am followa:

Commencing at the northwest corner of pald northwest
guarter section; thence on an agsumad bearing south 50
degrees 00 minutes 00 seconds east 225,00 feet alang the
morth line of said quarter section; thance south 00
degrees 57 minutes 08 saconds weat 1552.63 feet pazallel
with tha west lines of said guarter section to 2 point on
tha south lina of 59,37 acres by parallal lines off the
north side of the weat half of gaid northwest quartexr
section, being tha point of beginning; thenca meuth 00
dngrans 57 minutes 08 seconds wast 61,05 fest to a point
which is north 286.44 fest measured parpandiocular from
the mouth line of sald quarter gection: thence nerth 88
dayrees 5S4 minutes 47 Beconds sast 1101.11 feet parallal
with ¢ha south line of majd guarter sastion to the sast
1ine of the west half of the northwest guarter; thance
nerth 00 degreas 53 minutes 39 sagends east 40.16 feet to
the pouthanst corner of 5%.17 acres by parallel lines off
tha fiorth side of tha west half of .said northwest quarter

soction; thence south S0 degrasn 00 mirmutes 00 peconds .
vest 1100.57 fest to the point of beginning; cantaining

in all 1.278 acres, more or less.

Containing in all above descripad real astate, less
excaptions, €8.707 acres, more OF . lesA.

Subjact to all legal usmjvi:u,' ; r:l.ghtu'-e!-uny-',

re:%rietionu and of racord more or less.
. B |
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CODE CF BYLAWS
OF
FOXBERRY TRACE HOMEOWNERS ASSOCIATION, INC.
ARTICLE I |
Identification and Applicability

Section 1.01. Identification and Adoption. These Bylaws are
adopted simultaneously with the execution of a certain Declaration
of Covenants, Conditions and Restrictions For Foxberry Trace
Planned Unit Development (hereinafter together with any
Supplemental Declarations referred to as the "Declaration) and
the creation thereunder of Foxberry Trace Homeowners Asscciation,
Inc. (hereinafter referred to as the "Corporation"), an Indiana
not-for-profit corporation. The Declaration and Articles are
incorporated herein by reference, and all of the covenants, rights,
restrictions and liasbilities therein contained shall apply to and
govern the interpretation of these Bylaws. The definitions and
terms as defined and used in the Declaration shall have the same
meaning in these Bylaws and reference is specifically made to
Articie IT 1 of the Declaration containing definitions of terms.
Thesé Bylaws shall apply to the administration and conduct of the
affairs of the Corporation and subdivision.

Section 1.02. Name, Principal Office and Resident Agent. The
name of the Corporation is Foxberry Trace Homecwners Associaticn,
Inc. (hereinafter referred to as the "Association" or
nCorporation”). The post office address of the principal office of
the Corporation is 2650 Fairview Place, Suite A, Greenwood, Indiana
46142, the name and post office address of its resident agent in
charge of such office 1s Amarjeet Luthra, 2650 Fairview Place,
Suite A, Greenwood, Indiana 46142. The location of the principal
office of the Corporation, or the designation of its Resident
Agent, or both, may be changed at any time or from rtime to time
when authorized by the Board of Directors by filing with the
Secretary of State on or before the day any such change is to take
effect or as soon ag possible after the death of its Resident Agent
or other unforeseen termination of its agent.

ARTICLE II
Membership and Meetings of Corporation

Section 2.01. Membership. Declarant and each Owner of a Lot
which is subject to assessment shall, automatically upon becoming
an Owner, be and become a Member of the Corporation and shall
remain a Member until such time as his ownership of a Lot ceases,
but membership shall terminate when such Owner ceases to be an
Owner, and will be transferred to the new Owner of his Lot;
provided, however, that any person who holds the interest of an
Oowner in a Lot merely as security for the performance of an
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obligation shall not be a member until and unless he realizes upon
his security, at which time he shall automatically be and becone
an Owner and a member of the Corporation.

Section 2.02. Voting Rights. The Corporation shall have two
(2) classes of membership with the following voting rights:

{a) Class A. Class A Members shall be all Owners except
Class B Members. Each Class A Member shall be entitled
to one (1) vote for each lot of which such Member is the
Owner with respect to each matter submitted to a vote of
Members upcn which the Class A Members are entitled to
vote. When more than one (1) person constitutes the Owner
of a particular Lot, all such persons shall be Members
of the Corporation, but such Owners shall be treated
collectively as one member for voting purposes which vote
shall be exercised as they among themselves determine,
but in nc event shall more than one (1) vote be cast with
regpect to any such Lot.

(b} Class B. Class B Members shall be Declarant and all
successors and assigns of Declarant designated by
Declarant as Class B Members in a written notice mailed

Cf? or delivered to the Resident Agent of the Corporation.
Fach Class B Member shall be entitled to three
(3) votes for each Lot of which such Member is the Owner
with respect to each matter submitted to a vote of
Members upon which the Class B Members are entitled to
vote. The first Board of Directors shall also be Class
B Members, but the Board members shall have no voting
rights, except that a Board member who is alsc a Lot
Owner may exercise the voting rights to which he is
entitled to through the ownership of a Lot or Lots.
The Class B membership shall cease and be converted to
Class A membership upon the Applicable Date, which
shall be the first to occur of the following:

(1) the date upon which the written resignation of the
Class B Members is delivered to the Resident Agent

of the Corporation;

(2) thirty (30) days after the date when the total votes
outstanding in the Class A membership equal the
total votes outstanding in the Class B membership:
or

(c) January 1, 1999.
; the purpose of providing for the maintenance, repair, upkeep,

replacements, and administration of the Common Areas, Lakes,
Recreation Areas, Landscape Easements, Drainage System, and other

o gection 2.03. Functions. The Corporation has been formed for
LY
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improvements detailed in the Declaration, to pay any other
necessary expenses and costs in connection with these areas, and
to perform such other functions as may be designated for it to
perform under the Declaration.

Section 2.04. Purpose of Meetings. At least annually, and
at such other times as may be necessary, the meetings of the
Members shall be held for the purpose of electing the Beoard of
Directors, and for such cther purposes as may be required by the
Declaration, the Articles, or the Bylaws (subject To the provisions
of Section 3.02 hereof). '

Secticn 2.05. Annual Meetings. The annual meeting of the
Members of the Corporation shall be held on the third Thursday of
Pebruary at 7:00 p.m. in each calendar year. At the annual meeting
the members shall elect the Board of Directors of the Corporation
in accordance with the provisions of these Bylaws and transact such
other business as may properly come before the meeting.

Section 2.06. Special Meetings. A special meeting of the
Members of the Corporation may be called by resclution of the Board
of Directors or upon a written petition of Members who have not
less than a majority of the total outstanding votes of the
Corporation. The resolution of petition shall be presented to the
President or Secretary of the Corporation and shall state the
purpose for which the meeting is to be called. No business shall
pe transacted at a special meeting except as stated in the petition
or resoluticn.

Section 2.07. Notice and Place of Meetings. All meetings of
the Members of the Corporation shall be held at any suitable place
in Johnson or Marion County, Indiana, as may be designated by the
Board of Directors. Written notice stating the date, time and place
of any meeting and, in the case of a special meeting, the purpose
or purposes for which the meeting is called, ghall be delivered or
mailed by the Secretary of the Corpcration to each Member entitled
to volte not less than ten (10) days prior to the date of such
meeting. The notice shall be mailed or delivered to the Members at
the address of their respective Lots or to such other address as
is designated by the Owner and not otherwise. A CoOpy of each such
written notice shall also be delivered or mailed simultaneocusly by
the Secretary of the Corporation to each Mortgagee who: (a)
requests in writing that such notices be delivered to it, and (b)
furnishes its name and address to the Corporation in accordance
with Section 8.01 of these Bylaws. Such Mortgagee may designate a
representative to attend the meeting. Attendance at any meeting in
person or by proxy shall constitute a waiver of notice of such

meeting.
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Section 2.08. Voting and Conduct of Meetling.

(a)

- (c)

(ay

(e)

Number of Votes. Each Lot Owner shall be entitled to
cast one vote for each Lot owned on each matter coming
pefore the meeting. The Corporation, the Board of
Directors, or any other person who holds title te any
Lot as trustee for the benefit of the Owners shall not
be entitled to vote.

Multiple Owners. Where the Owner of a Lot constitutes

or consists of more than one person, or is a partnership,
there shall be only one vote allocable toc that Lot. At
the time of acquisition of title to a Lot by a Multiple
owner or & partnership, those persons constituting such
Owner or the partners shall file with the Secretary of
the Corporation an irrevocable proxy appointing one of
such persons or partners as the voting representative for
such Lot, which proxy shall remain in effect until all
of such parties constituting such multiple Owner or
partners in such partnership designate another voting
representative in writing or such appointed -
representative relinguishes such appointment in writing,
becomes incompetent, dies or such appointment 1is
otherwise rescinded by order of a court of competent
jurisdicticn or the Owner no longer owns such Lot. Such
appointed voting representative may gJgrant a DIoXy to
another to vote in his place at a particular meeting or
meetings pursuant to paragraph (d) of this Section 2.08,
which shall not constitute a permanent relinquishment of
his right to act as voting representative for the Lot.

Voting by Corporation or Trust. Where a corporation or
trust is an Owner or is otherwise entitled to vote, the
trustee may cast the vote on behalf of the trust and the
agent or other representative of the corporation duly
empowered by the board of directors of such corporation
may cast the vote tTo which the corporation is entitled.
The secretary of such corporation or a trustee of the
trust so entitled to vote shall deliver or cause to be
delivered priocr to the commencement of the meeting a
certificate signed by such person to the Secretary of the
Corporation stating who is authorized to vote on behalf
of said Corporation or- trust.

Proxy. An Owner may vote either in perscn or by his duly
authorized and designated attorney-in-fact. Where voting
is by proxy. the Owner shall duly designate his attorney-
in-fact in writing, delivered to the Secretary of the
Corporation prior to the commencement of the meeting.

Quorum. Except where otherwise expressly provided in the
Declaration, these Bylaws ox the Tndiana Non-Profit
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Corporations Act of 1991 (hereinafter referred to at the
vstatute"), the Members representing a majority of the
vote shall constitute a quorum at all meetings. The terms
majority of owners or majority of vote, as used in these
Bylaws, shall mean the Owners entitled to more than fifty
percent (50%) of the votes.

Conduct of Annual Meeting. The President of the
Corporaticn shall act as the Chalrman of all annual
meetings of the Corporation if he 1is present. At all
annual meetings, the Chairman shall call the meeting to
order at the duly designated time and business will be
conducted in the following order: - .

{1) Reading of Minutes. The Secretary shall read or
distribute the minutes of the last annual meeting
and the minutes of any special meeting held
subsequent thereto, unless such reading is waived
py a majority of the vote.

(2) Treasurer's Report. The Treasurer shall report to
the Owners concerning the financial condition of the
Corporation and answer relevant questions of the
Members concerning the Common ExXpenses and the
financial report for the prior year and the proposed
budget for the current year.

(3) Budget. The proposed budget for the current fiscal
year shall be presented to the Members for approval
or amendment.

{4) Election of Board of Directors. Nominations for the
Board of Directors may be made by any Owner from
those persons eligible to serve. Nominations shall
be made from the floor at the annual meeting. In the
event that there are more nominees than there are
members of the Board of Directors to be elected,
then voting for the Board of Directors may be by
secret ballot. Each Member entitled to vote may vote
for as many nominees as there are directors to be
elected; however, no Member shall be entitlied to
accumulate his votes. Each voting Member shall sign
his ballot. Those persons receiving the highest
number of votes shall be elected. The Secretary of
the Corporation shall verify each proxXy's oOr
Member's right to cast his ballot before the ballot
ig cast and may require the signature of the proxy
or Member on a roster for that purpose. . The
foregoing provisions are subject to the provisions
of Section 3.02 hereof.




Q.

{5) Other Business. Other business may be Dbrought
before the meeting only upon a written request
submitted to the Secretary of the Corporation at
least seven (7) days prior to the date of the
meeting; provided, however, that such written
request may be waived at the meeting if agreed by
a majority of the vote.

(6) Adjournmernt.

(7) Cconduct of Special Meeting. The President of the
Corporation shall act as Chairman of any special
meetings of the Corporation. The Chairman shall call
the meeting to order at the duly designated time and
the only business to be considered at guch meeting
shall be the matters for which such meeting was
called, as set forth in the notice of such special
meeting.

(8) Rules cf Order. The meetings of the Corporation

. ghall be conducted by the most current version of

Robert's Rules.of Order, except as modified by these
Bylaws.

ARTICLE IIT
Board of Directors

Section 3.01. Management. The business and affairs of the
Corporation shall be governed by the Board of Directors (herein
collectively called "Board" or "Directors”" and individually called
"Director"). No person shall be eligible to serve as a member of
the Board of Directors unless he is, or is deemed in accordance
with the Declaration to be, an Owner, including a person. appointed
by the Declarant as provided in Section 3.02 hereof.

Section 3.02. Initial Board of Directors. The Initial Beoard
of Directors shall be Amarjeet 5. Luthra, Rick W. French, and Susan
w. Luthra (hereinafter referred to as the "Initlal Board") all of
whom have been or shall be appointed by Declarant. Notwithstanding
anything to the contrary contained in, or any cther provisions of
the Declaration, the Articles, these Bylaws Or elsewhere the
Initial Board shall hold office until the Applicable Date and in
the event of any vacancy or vacancies occurring in the Initial
Board for any reason or cause whatsoever prior to the Applicable
Date, determined as provided above, every such vacancy shall be
filled by a person appointed by Declarant, who shall thereafter be
deemed a member of the Initial Board. Each Owner, by acceptance of
a deed to a Lot, or by acquisition of any interest in a Dwelling
Unit by any type or Jjudicial acts inter vivos or causa mortis, or
otherwise, shall be deemed to have appointed Declarant as such
owner's agent, attorney-in-fact and PYOXY, which shall be deemed

)




' .- coupled with an interest and irrevocable until the Applicable Date
determined as provided abaove, to exercise all of said Owner's
rights to vote, and to vote as Declarant determines, on all matters

f as to which Members of the Corporation are entitled to vote under
the Declaration, the Articles, these Bylaws or otherwise; provided,
however, this right to vote granted to Declarant shall not extend
to votes of Members (if a vote is required) on matters of Special
Assessments, mortgaging Commor Areas, Landscape Fasements and
Drainage System or merger\consolidation of the Corporation with
another corporation. This appointment of Declarant as guch Owner's
agent, attorney-in-fact and proxy shall not he affected by

: incompetence of the Owner granting the same. Each person serving

f on the Initial Board, whether as an original member thereof or as

‘ a member, thereof appointed by Declarant to f£ill a vacancy. shall
be deemed a Member of the Corporation and an Owner solely for the
purpose of qualifying to act as & member of the Board of Directors
and for no other purpose. No such person serving on the Initial
Board shall be deemed or considered a Member of the Corporaticn nor

i an Owner of a Lot for any other purbose (unless he is actually the

; owner of a Lot and thereby a Member of the Corporation).

; Section 3.03. Additional Qualifications. Where an Owner

' consists of more than one person or is a partnership, corporation,
:—C——--——-——t—r&s-t—ef——@-‘eher - legal—entity, then one of the persons constituting
i ! the multiple Owner or & partner ©r an officer or trustee shall be
eligible to serve on the Board of Directors, except that no single

Lot or Dwelling Unit may be represented on the Board of Directors

by more than one person at a time.

Section 3.04. Term of Cffice and Vacancy. Subject to the

provisions of Section 3.02 hereof, one (1) member of the Board of

Directors shall be elected at each annual meeting of the

: Corporation. The Initial Board of Directors shall be deemed to be
elected and reelected as the Board of Directors at each annual
meeting until the Applicable Date provided herein. After the

Applicable Date, each member of the Board of Directors shall be

elected for a term of three (3) years, except that at the first

election after the Applicable Date one member of the Board of

Directors shall be elected for a three (3) year term, one for a

two ({2) yvear term, and one for a one (1) year term so that the

terms of one-third (1/3) of the boaré members shall expire

annually. There shall be separate nominations for the office of

each member of the Board to be elected at such first election after

the Applicable Date. Each Director shall hold office throughcut the

term of his election and until his successor is elected and

qualified. Subject to the provisions of Section 3.02 hereof as to

the Initial Board, any vacancy or vacancies occurring in the Board

shall be filled by a majority of the remaining members of the Board

e or by Directors or by vote of the Owners if a Director is removed

; (H; in accordance with Sectien 3.05 of this Article ITI. The Director
f so filling a vacauncy shall serve until the next annual meeting of
I the Members and until his successor is elected and gqualified. AL
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the first annual meeting following any such vacancy, a Director
shall be elected for the balance of the term of the Director so
removed or in respect to whom there has otherwise been a vacancy.

gection 3.05. Removal of Directors. A Director or Directors,
except the members of the Initial Board, may be removed with or
without cause by vote of a majority of the votes entitled to be
cast at & special meeting of the Cwners July called and constituted
for such purpose. In such case, his successor shall be elected. at
the same meeting from eligible Owners nominated at the meeting. A
Director so elected shall serve until the next annual meeting of
the Owners and until his successor is duly elected and qualified.

Section 3.06. Duties of the Board of Directors. The Board
of Director shall be the governing body of the Corporation
representing all of tThe Owners and being responsible for the
functions and duties of the Corporation, including, but not limited
to, the management, maintenance, repair, upkeep and replacement as
reguired within the Common Areas, Landscape Easements and Drainage
system, and the collection and disbursement of the Common Expenses.
After the Applicable Date the Board may., o behalf o¢f the
Corporation, employ a reputable and recognized professional
property management agent (hereinafter "Managing Agent") upon such
terms as the Board shall find, in its discretion, reasonable and
customary, provided any such management agreement shall be for a
term of three (3) vears or less and shall provide that any such
agreement may be terminated by either party upon ninety (90) days
written notice to the other party. Other than the Initial
Management under Paragraph 9 of the Declaration, any decision
thereafter to employ a professional property management agent shall
require the prior consent of the Owners of at least sixty-seven
percent (67%) cf the vote and fifty-one percent {51%) of the vote
of Mortgagees. The Managing Agent, if one is employed, shall assist
the Board in carrying out its duties, which include, but are not
limited to the following:

(a) protecting and maintaining the Commcon Areas, Landscape
Fasements and Drainage System;

(b} procuring of utilities used in connection with Foxberry
Trace Subdivision, removal of garbage and waste, and snow
removal from the Common Areas;

(c) 1landscaping, painting, decorating and furnishing of the
Common Areas;

(d) surfacing, paving and maintaining streets, parking areas
and sidewalks;

{e) assessing and collecting from the Owners of the Owner's
pro-rata share of the common expenses;




(1)

(3)

preparing the annual budget, a copy of which shall
be mailed or delivered to each Owner at least ten (10)
days before the date of the annual meeting:;

preparing annually a full accounting of all receipts
and expenses incurred in the prior year which accounting
shall be delivered to each Owner simultaneously with
delivery of the proposed annual budget for the current
year;

keeping a current, accurate and detalled record of
receipts and expenditures affecting the subdivision;
specifying and itemizing the common expenses; making all
records and vouchers available for examination by an
Owner, Mortgagee, insurer or guarantor of a first
mortgage at any time during normal business hours or at
other reasonable times;

procuring and maintaining for the henefit of the
Corporation and the Board the insurance coverages
required under the Declaration, and such other insurance
coverages as the Board, in its sole discreticn, may deem
necessary or advisable;

paying any other necessary expenses and costs in
connection with the Easements and Drainage Areas; and

furnishing, upeon request of any Mortgagee, insurer oOr
guarantor of a first mortgage, an audited financial
statement of the Corporation for the immediately
preceding fiscal year.

Section 3.07. Powers of the Board of Directors. The Board
of Directors shall have such powers as are reasonable and necessary
to accomplish the performance of thelr duties. These powers
include, but are not limited to, the following pcwers:

()

(b)

(c}

to employ a Managing Agent to assist the Board in
performing its duties; \

to purchase, lease or otherwise obtain for the
Coxrporation to enable it to perform its functions and
duties, such egquipment, materials, labor and gservices as
may be mnecessary in the judgment of the Board of

Directors;

to employ legal counsel, architects, contractors,
accountants and others as in the judgment of the Board
of Directors may be necessary or desirable in connection
with the business and affairs of the Corporation;




(d}) to employ, designate, discharge and remove such personnel
as in the judgment of the Board of Directors may be
necegsary for the Board of Directors to perform its
duties;

(e) to include the costs of all of the above and foregoing
as Common Expenses and to pay all of such cogsts
therefrom; :

(f}) to open and maintain a bank account or accounts in the
name of the Corporation; and -

(g) to grant or relocate easements.

Section 3.08. Limitation on Board Acticn. After the
Applicable Date, the authority of the Board of Directors to enter
into contracts shall be limited to contract involving a total
expenditure of less than $2,500.00 without cbtaining the approval
of a majority of the Owners, exceptl that in the following cases
such approval shall not be necessary:

(a) contracts for replacing or restoring portions of the
Eagements and/or Detention Areas damaged or destroyed
by fire or other casualty where the cost thereof is
payable ocut of insurance proceeds actually received;

(b) proposed contracts and proposed expenditures expressly
set forth in the proposed annual budget as approved by
+he Owners at the annual meeting; and

(c) expenditures necessary to deal with emergency conditions
in which the Board of Directors reasonably believes there
ig insufficient time to call a special meeting of the
owners. '

Section 3.09. Compensation. No Director shall receive any
compensation for his services as such except to such extent as may
be expressly authorized by a majority vote of the Owners. The
Managing Agent, if any is employed, shall be entitled to reasonable
compensation for its services, the cost of which shall be a Common

Expense.

Section 3.10. Meetings. Regular meetings of the Board of
Directors may be held at such time and place asg shall be determined
from time to time by a majority of the Directors. The Secretary
shall give notice of regular meetings of the Board to each Director
personally or by United States Mail at least five (5) days prior
to the date of such meeting.

gspecial meetings of the Board may be called by the President
or any two (2) members of the Board. The person or pPersSOns calling
such meeting shall give written notice thereof to the Secretary who
shall either personally or by mail, and at least three (3) days
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prior to the date of such special meeting, give notice to the Board
members. The notice of the meeting shall c¢ontain a statement of the
purpose for which the meeting is called. Such meeting shall be held
at such place and at such time within Johnson or Marion County
Indiana, as shall be designated in the notice. -

Section 3.11. Wwaiver of Notice. Before any meeting of the
Board, any Director may, in writing, waive notice of such meeting,
and such waiver shall be deemed equivalent to the giving of such
notice. The presence of any Director at a meeting or his subsequent
consent to the actions taken thereat, shall, as to such Director,
constitute a waiver of notice of the time, place and purpose
thereof. If all Directors are present at any meeting of the Board,
no notice shall be reguired and any business may be transacted at
such meeting.

Section 3.12. Quorum. At all meetings of the Beoard a
majority of the Directors shall constitute a quorum for the
transaction of business and the vote o©f the majority of the
Directors present at a meeting at which a quorum is present shall
be the decision of the Board.

Section 3.13. Non-Liagbility of Directors. The Directors
ghall not be liable to the Owners or other persons for any error
or mistake of judgment exercised in carrying out their duties and
responsibilities as Directors, except for their own individual
willful misconduct, bad faith or gross negligence. The Corperation
shazll indemnify and hold harmless and defend each of the Directors
against any and all liability to any person, firm or corporation
arising out of contracts made by the Board on behalf of the
Corporation, unless any such contract shall have been made in bad
faith. It is intended that the Directors shall have no personal
liability with respect to any contract made by them on behalf of
the Corporation.

Section 3.14. Additicnal Indemnity of Directors. The
Corporation shall indemnify, hold harmless and defend any person,
his heirs, assigns and legal representatives, made a party to any
action, suit or proceeding by reason of the fact that he is or was
a Director of the Corporation, against the reasonable expenses,
including attorneys' fees, actually and necessarily incurred by him
in connection with any appeal therein, except as otherwise
specifically provided herein in relation to matters as to which it
shall be adjudged in such action, suit or proceeding that - such
Director is liable for gross negligence or misconduct in the
performance of his duties. The Corporation shall also reimburse to
any such Director the reasonable costs of settlement of or judgment
rendered in any action, suit or proceeding, if it shall be found
by a majority vote of the Owners that such Director was not guilty
of gross negligence or misconduct. In making such findings and
notwithstanding the adjudication in any action, suit or proceeding
against a Director, no Director shall be considered or deemed to
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be guilty of or liable for negligence or misconduct in the
performance of his duties where, - acting in good faith, guch
Director relied on the books and records of the Corporation

or statements or advice made by or prepared by the Managing Agent
(if any) or any officer or employee thereof, or any accountant,
attorney or other person, firm or corporation enmployed by the
Corporation to render advice or service unless such Director had
actual knowledge of the falsity or incorrectness thereof; nor shall
a Director be deemed guilty of or liable for negligence or
misconduct by virtue of the fact that he falled or neglected to
attend a meeting or meetings of the Board of Directors.

Section 3.15. Bond. The Board of Directors shall provide
blanket fidelity bonds for the Managing Agent (if any), the
Treasurer of the Corporation, and such other officers or directors
of the Corporation that handle or are responsible for funds
indemnifying the Corporation against larceny, theft, embezzlement,
forgery, misappropriation, wrongful abstraction, willful
misapplication, and other acts of fraud or dishonesty., in such sums
and with such sureties as may be approved by the Board of Directors
(provided, however, in no event shall the aggregate amount of the
pond be less than a sum egual to three (3) months aggregate
assessments on all Dwelling Units) and any such bond shall
specifically include protection for any insurance proceeds recelved
for any reason py the Board. Fidelity bonds shall name the
Corporation as an obligee and shall contain waivers of all defenses
based upon the exclusion of persons serving without compensation
from the definition of "employees" or similar terms or expressions.
such bonds shall provide that they may not be cancelled or
substantially modified for any reason without at least ten {10}
days prior written notice to the Corporation. The expense of any
such bonds shall be a Common EXpense. :

Section 3.16. Conflicts of Interest. No contract or other
transaction between the Corporation and one or more of its
Directors, or between the Corporation and any other corporation,
partnership, trust, firm, association or entity in which one or
more of the Directors of the Corporation is a director, officer,
partner, shareholder, member, employee, or agent or is financially
interested, shall be either wvoid or voidable because of such
relationship or interest or because said Director or Directors are
present at the meeting of the Board of Directors or a committee
thereof which authorizes, approves oY ratifies such contract or
transaction or because the vote(s} of such Director or Directors
is or are counted for such purposes, 1f:

{a) the fact of such relationship or interest is disclosed
or known to the Board of Directors or committee which
authorizes, approves, or ratifies the contract or
transaction by a vote or consent gufficient for the
purpose without counting the votes oOr consents of such
interested Director or Directors; or
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(b) the fact of such relationship or interest is disclosed
or known to the Owners entitled to vote and they
authorize, approve or ratify such contract or transaction
hy vote or written consent sufficient for the purpose;
or

(c). the contract or transaction is fair and reasonable to the
Corporation.

Such interested Directors may be counted in determining the
presence of a guorum at a meeting of the Board of Directors or a
committee thereof which authorizes, approves oOr ratifies such
contract or transaction. In the event any Director must disqualify
himself from voting because of a conflict of interest, then the
vote of the remaining entire Board of Directors must be unanimous
in order to ratify such contract or other transaction. This section
shall. not be construed to invalidate any contract or other
transaction which would otherwise be valid under the common and
statutory laws applicable thereto.

ARTICLE IV
Officers

Section 4.01. Officers of the Corporation. The principal
officers of the Corporation shall be the President, Vice President,
Secretary and Treasurer, all of whom shall be elected by the Board.
The Directors may appoint an Assistant Treasurer and an Assistant
Secretary and such other officers as in their judgment may be
necessary. Any Lwo or more offices may be held by the same persol,
except that the duties of the President and Secretary shall not be
performed by the same person.

Section 4.02. Flection of Officers. The officers of the
Corporation shall be elected annually by the Board at the initial
meeting of each new Board. Upon an affirmative vote of a majority
of all members of the Board, any officer may be removed either with
or without cause and his successor elected at any regular meeting
of the Board or at any special meeting of the Board called for such

purpose.

Section 4.03. The President. The President shall be elected
from among the Directors and shall be the chief executive officer
of the Corporation. He shall preside at all meetings of the
Corporation and of the Board, shall have and discharge all the
general powers and duties usually vested in the office of president
or chief executive officer of an association or a stock corporation
organized under the laws of Indiana, including but not limited to,
the power to appoint committees from among the Owners as he may
deem necessary to assist in the affairs of the Corporation and to
perform such other duties as the Board may from time to time

prescribe.
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Section 4.04. The Vice President. The Vice Pregident shall
pe elected from among the Directors and shall perform all duties
incumbent upon the President during the absence or disability of
the President. The Vice President shall also perform such other
duties as these Bylaws may prescribe or as shall, from time to
time, be impcsed upon him by the Board or by the President.

Section 4.05. The Secretary. The Secretary shall be elected
from among the Directors. The Secretary shall attend all meetings
of the Corporation and of the Board and shall keep or cause to be
kept a true and complete record of the proceedings of such
meetings, shall perform all other duties incident to the office cf
the Secretary, and such other duties as from time to time may be
prescribed by the Board. The Secretary shall specifically see that
all notices of the Corporation or the Board are duly given, mailed
or delivered, in accordance with the provisions of these Bylaws.

Section 4.06. The Treasurer. The Board shall elect from
among teh Directors a Treasurer who shall maintain a correct and
complete record of account showing accurately at all times the
financial condition of the Corporation and who shall perform such
other duties incident to the office of Treasurer. He shall be the
legal custodian of all monies, notes, securities and other
valuables which may from time to time come into possession of the
Corporation. He shall immediately deposit all funds of the
Corporation coming intec his hands in some reliable bank or other
depcsitory to be designated by the Board and shall keep such bank
account or accounts in the name of the Corporation. The Treasure
may permit the Managing Agent (if any) to handle and account for
monies ahd other assets of ~the Corporation to the extent
appropriate as part of its duties.

Section 4.07. Assistant Qfficers. The Board of Directors
may, from time to time, designate and elect from among the Owners
an Assistant Secretary and an Assistant Treasurer who shall have
such powers and duties as the officers whom they are elected to
assist shall delegate to them and such other powers and duties as
these Byvlaws or the Board of Directors may prescribe.

ARTICLE V
Assessments

"gection 5.01. Annual Accounting. Annually, after the close
of each fiscal year of the Corporation and prior to the date of
the annual meeting of the Corporation next following the end of
such fiscal year, the Board shall cause to be prepared and
furnished to each Owner a financial statement prepared by a
certified public accountant or firm of certified public accountants
then servicing the Corporation, which statement shall show all
receipts and expenses received, incurred and paid during the

preceding fiscal yvear.
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dection 5.02. Proposed Annual Budget. Annually, prior to the
beginning of the each fiscal year and before the date of the annual
meeting of the Corporation, the Board of Directors shall cause to
be prepared a proposed annual budget for the coming fiscal vear
estimating the total amount of the Commeon Expenses for the current
fiscal vear together with a reasonable allowance for contingencies
and for reserves of the Corporation. The Board shall cause to be
delivered te each Owner thirty (30) davs prior to the beginning of
each fiscal year. The annual budget shall be submitted to the
owners at the annual meeting of the Corporation for adoption, and,
if so adopted, shall be the basis for the Regular Assessments
(hereinafter defined) for the current fiscal year. At the annual
meeting of the Owners, the budget may be approved in whole or in
part or may be amended in whole or in part by a majority vote of
the Owners: provided, however, that in no event, except for the
lack of a gquorum, shall the annual meeting of the Owners be
adjourned until an annual budget is approved and adopted at such
meeting, either the proposed annual budget or the proposed annual
budget as amended. The annual budget, the Regular Assessments and
all sums assessed by the Corporation shall be established by using
generally accepted accounting principles applied on a consistent
pbasis. The annual budget may be amended at any time during the year
by the Owners at any duly called special meeting of the
Corporation.

The failure or delay of the Board of Directors to prepare a
proposed annual budget and to furnish a copy thereof to the Owners
shall not constitute a waiver or release in any manner of the
obligations of the Owners to pay the Common EXpense as herein
provided, whenever determined. Whenever, whether before or atfter
the annual meeting of the Corporation, there is no annual budget
approved by the Owners as herein provided for such current fiscal
year, the Owners shall continue to pay Regular Assessments based
upon the last approved budget or, at the option of the Board, based
uponn one hundred and ten percent (110%) of such last approved
budget,. as a temporary budget.

Section 5.03. Regular Assessments. The annual budget as
adopted by the Owners shall, based upon the estimated cash
requirement for the Common ExXpenses in the ensuing year as set
forth in said budget, contain a proposed assessment against each
Owner on a pro-rata basis based on the the total number of platted
Lots. Immediately following the adoption of the annual budget, each
Owner shall be given written notice of such assessment against his
respective Lot (herein called the "Regular Assessment"). In the
event the Regular Assessment for a particular fiscal year 1is
initially based upon a temporary budget, such Regular Assessment
shall be revised, within fifteen (15) days following adoption of
the final annual budget by the Owners, to reflect the assessment
against each Lot based upon such annual budget as finally adopted
by the Owners. The aggregate amount of the Regular Assessmenis
shall be equal to the total amount of eXpenses provided and
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included in the final annual budget, including reserve funds as
hereinbelow provided. The Regular Assessment against each Lot shall
be paid in advance in quarterly installments commencing on the
first day of the first month of each fiscal year and quarterly
thereafter. Payment of these installments of the Regular Assessment
shall be made toc the Board of Directors or the Managing Agent, as
directed by the Board of Directors; provided, however, Owners may
elect Lo pay assessments semi-annually or annually, in advance. In
the event the Regular Assessment for a particular fiscal year of
the Corporation was 1lnitially based upon a temporary budget, then
payments shall be adjusted as follows:

(a) if the Regular Assessment based upon the final annual
budget adopted by the Owners exceeds the amount of the
Regular Assessment based upon the temporary budget, then
that porticn of such excess applicable to the period from
the first day of the current fiscal year to the date of
the next payment of the Regular Assessment which is due
shall be paid with such next payment, and all such
payments thereafter during such fiscal vyear shall be
increased so that the Regular Assessment as finally
determined shall be paid in full by the remaining
payments due in such fiscal year; or

(b) if the Regular Assessment based upon the temporary budget
exceeds the Regular Assessment based upon the final
annuzl budget adopted by the Cwners, such excess shall
be credited against the next payment or payments of the
Regular Assessment coming due, until the entire amount
of such excess has been so credited;

provided, however, that 1f an Owner had paid his Regular Assessment
either semi-annually or annually in advance, then the adjustments
set forth under (a) or (b) above shall be made by cash payment by,
or refund to, the Owner on the first day of the second month
following the determination of the Regular Assessment based upon
the annual budget finally -adopted by the Owners.

The Regular Assessment for the current fiscal year oI the
Corporaticn shall become a lien on each separate Lot as of the
first day of each fiscal year of the Corporation, even though the
final determination of the amount of such Regular Assessment may
not have been made by that date. The fact that an Owner has paid
his Regular Assessment for the current fiscal yvear in whole oxr in
part based upon a temporary pbudget and thereafter, before the
annual budget and Regular Asgsessment are finally determined,
approved and adjusted as herein provided, shall not relleve or
release such Owner or his successor as Owner of such Lot from
payment of the Regular Agsessment for such Lot as finally
determined, and such Owner and his successor as Owner of such Lot
shall be jointly and severally liable for the Regular Assessment
as finally determined. Any statement of unpald assessments
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furnished by the Corporation pursuant to Paragraph B8.02 hereof
prior to the final determination and adeption of the annual budget
and Regular Assessment for the yvear in which such statement is made
shall state that the matters set forth therein are subject
adjustment upon determination and adoption of the final budget and
Regqular Assessment for such year, and all parties to whom any such
statement may be delivered or who may rely thereon shall be bound
by such final determination. Quarterly installments of Regular
Assessments shall be due and payable automatically on their
respective due dates without any notice from the Board or the
Corporation, and neither the Board nor the Corporation shall be
responsible for providing any notice or statements to Owners for
the same.

Section 5.04. Special Assessments. Should the Board of
Directors at any time during the fiscal year determine that the
Assessments levied with respect to such year are insufficient to
pay the Common Expenses for such year, the Board of Directors may,
at any time, and from time to time, levy such Special Assessments
as 1t may deem necessary for meeting the Common Expenses. In
addition, the Board of Directors shall have the right té levy at
any time, and from time to time, one or more Special Assessments
for the purpose of defraying, in whole or in part, any
unanticipated Common Expense not provided for by the Regular
Assessment. However, the total amount of all special assessments
each year shall not exceed twenty percent (20%) of the Regular
Assessment without the affirmative vote of a majority of .a quorum
of the Owners.

Section 5.05. Regular Assessments Prior to the Applicable
Date, Prior to the Applicable Date, the annual budget and all
Regular Assessments and Special Agsessments shall be established
by the Initial Board of Directors without any meeting or
concurrence of the Owners; provided, however, the Regular

" Agsessments shall be determined in accordance with the provisions

contained in this subparagraph.

The Corporation shall enter into a management agreement with
Declarant {(or a corporation or other entity designated Dby
Declarant) (hereinafter referred to as "Management Agent" or
"Managing Agent"). So long as such management agreement {or similar
agreement) remains in effect, the Common Expenses and Regular
Assessments shall be paid by Owners to Management Agent. Declarant
shall guarantee that until the earlier of (1) the termination of
said management agreement oI (2) one (1) year after the date of
execution, the quarterly Regular Assessment shall not exceed Forty-
Five Dollars ($45.00) (the "Guaranteed Charge"). After this date
(assuming that saild management agreement or similar agreement is
atill in effect) and so long thereafter as said management
agreement (or similar agreement) remains in effect and Management
Agent continues to perform such functions, Declarant guarantees
that the quarterly Regular Assessment shall not exceed the amount
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of the Guaranteed Charge by more than a twenty percent (20%)
increase each year thereafter. Such adjustments to the Guaranteed
Charge (no more than a twenty percent (20%) increase in any year
as determined by the Board) shall be made annually on January 1 of
each vear so long as said management agreement remains in effect
and Management Agent continues to perform such functions. Such
quarterly charge shall during such guaranteed period entirely
defray the Owner's obligation for his share of Common Expenses or
shall be the Owner's entire Regular Assessment. Declarant shall be
responsible for any deficit during such guarantee period; provided,
however, that this guarantee is not intended to include, and does
not include, major ©physical alterations or other unusual
expenditures not ordinarily anticipated in normal maintenance
operations. Such expenditures would be covered through Special
Assessments or, if sufficient, the replacement reserve fund, in
any such fund exists.

That portion of the Regular Assessment collected by Declarant
prior toc the Applicable Date applicable to any replacement reserve
created shall be held by the Initial Board and if required, applied
to the replacement reserve required in the Common Areas, Landscape
Fasements and/or Drainage System., Tc the extent that any such
replacement reserve is not so applied, the balance thereof shall
be retained by the Corporation at the Applicable Date. Payment of
the Regular Assessment prior to the Applicable Date with respect
with respect to each Dwelling Unit (that is not owned by Declarant)
shall commence on the date of conveyance by sSuch new owner. The
first payment shall be payable on the date of conveyance prorated
to the first day of the quarterly period next ensuing. Thereafter,
payment of the Regular Assessment shall be paid the first day of
each quarterly period thereafter during the period prior to the

Applicable Date. DECLARANT NOT BE RESPONSIBLE FOR REGULAR ,
ASSESSMENT FOR LOTS OWNED BY DECLARANT AS LONG AS DECLARANT IS ALSO &<

THE MANAGING AGENT AND IS MAINTAINING THE COMMON AREAS, LANDSCAPE
EASEMENTS AND DRAINAGE SYSTEM.

Fach Owner hereby authorizes the Corporation and the Board of
Directors and its officers to enter into the aforesaid management
agreement described above and to adhere to and abide by the same.

Section 5.06. Regerve for Replacements. The Board of
Directors shall cause to be established and maintained a reserve
fund for replacements by the allocation and payment to such reserve
Ffunds not less often than annually of an amount determined by the
Board to be sufficient to meet the costs of periodic maintenance,
repair, renewal and replacement of the Common Areas. Landscape
Easements, and Drainage System, including, but not limited to,
painting the exterior of building and fences and resurfacing,
repairing and or replacing streets, parking areas, sidewalks, roofs
and fences. In determining the amount, the Board shall take into
consideration the expected useful life of such Common Areas,
projected increases in the costs of materials and labor, interest
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to be earned by such funds, and the advice of Declarant, the
Managing Agent and any consultants the Board may employ. Such fund
shall be a common expense. Such fund shall ke deposited in a
special account with a lending institution the accounts of which
are insured by an agency of the United States of America or may,
in the discretion of the Board, be invested in obligations of or
fully guaranteed as to principal by, the United States of America.
The reserve for replacements may be expended only for the purpose
of effecting the replacement of the Common Areas, Landscape
Easements, Drainage System and equipment of the Corporation. The
Board shall annually review the adequacy of the reserve fund. The
proportionate interest of any Owner in any reserve for replacement
shall be considered an appurtenance of his Lot and shall not be
separately withdrawn, assigned or transferred or otherwise
separated from the Lot to which it appertains and shall be deemed
to be transferred with such Lot.

Section 5.07. General Operating Reserve. The Board of
Directors shall establish and maintain a reserve fund for general
operating expenses of a non-recurring nature by the allocation and
payment to such reserve fund not less frequently than annually of
an amount determined as follows:

(a) +three percent (3%) of the amount of the annual
Regular Assessment until the reserve fund is
equal to fifteen percent (15%) of the amount of the
annual budget; ‘

(b) thereafter, two percent {(2%) of the amount of
the annual assessment until the reserve fund is
equal to twenty percent (20%) of the amount of
the annual budget when payment to the reserve fund
shall terminate.

Such fund shall be conclusively deemed to be a commonl expense.
Such fund shall be deposited in a special account with a lending
institution the accounts of which are insured by an agency of the
United States of America or may, at the discretion of the Board,
pe invested in obligations of or fully guaranteed as to principal
by the United States of America. The general operating reserve may
be expended only for operating contingencies of a non-recurring
nature. The proportionate interest of any Cwner in any reserve fund
for general cperating expenses shall be considered an appurtenance
of his Lot and shall not be separately withdrawn, assigned or
transferred or otherwlse separated from the Lot to which is
appertaing and shall be deemed to be transferred with such Lot.

Section 5.08. Failure of Owner to Pay Assessments.

(a) No owner may exempt himself from paying Regular
Assessments and Special Assessments or from contributing toward the
Common Expense or toward any other expense lawfully agreed upon by
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waiver of the use or enjovment of the Common Areas, Landscape
Fasements and Drainage System or by abandonment of the Lot
belonging to him.

(b) Each Owner shall be personally liasble for the payment of
all Regular and Special Assessments. Where the Cwner constitutes
more than one person the liability of such person shall be joint
and several.

(c) If any Owner shall fail, refuse or neglect to make any
payment of any Regular Assessment or Special Assessment when due,
then such assessment shall be deemed delinguent and the lien for
such assessment on the Owner's Lot and Dwelling Unit may be filed
and foreclosed by the Board of Directors for and on behalf of the
Corporation ag a mortgage on real property or as otherwise provided
by law.

(d) TIf any Assessment is not paid within fifteen (15) days
after the due date, such Assessment and all costs of collection
thereof, including attorneys' fees, shall bear interest from the

date of delinguency until paid at the maximum rate allowable under

any applicable usury laws, and the Corporation may bring an action
in any court having jurisdiction against the delinguent Owner to
enforce payment of the same and/or to foreclose the lien against
said Owner's Lot. In addition, there shall be added to the amount
of such Assessment all costs of such action including the
Corporation's attorneys' fees, and in the event a judgment is
obtained, such judgment shall included such interest, costs, and
attorneys' fees. .

(e} In the event of the failure of the Owner to make timely
payments of any Regular Assessment of Special Assessment when due
the Board may. in its discretion, accelerate the entire balance of
unpaid assessments the Owner and any occupant of the Lot and
Dwelling Unit shall be jointly and severally liable for the payment
te the Corporation and the Board shall be entitled to the
appointment of a receiver for the purpose of preserving the Lot and
Dwelling Unit and to collect the rentals end other profits
thereifrem for the benefit of the Corporation to be applied to the
unpaid Regular Assessment or Special Assessments. The Board may,
at its option, bring suit to recover a money judgment for any
unpaid Regular Assessment or Special Assessment without foreclosing
or waiving the lien securing the same.

(f) The lien of the Assessments provided for herein shall be
subordinate to the lien of any first mortgage.

Section 5.09. Maintenance, Repalrs and Replacements.
Maintenance, repairs, replacements and upkeep of the Common Areas,
Landscape Easements and Drainage System shall be furnished by the
Corporation as detailed in Article VII Section 1 of the
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Declaration, as a part of its duties, and the cost thereof shall
constitute a part of the Common ExXpense.

Bach Owner shall be responsible for maintaining and keeping
his Lot and all improvements thereon in a good, clean, and sanitary
condition. Each Owner shall promptly perform all maintenance and
repair upon hig own Lot and Dwelling Unit which, if neglected,
would affect the value of the Dwelling Unit thereon and which is
the responsibility of the Owner to make perscnally. Such
maintenance and repairs include, but are not limited to, internal
water lines, plumbing, electric lines, appllances, gas lines,
telephones, air conditioning, doors, windows, lamps and all other
accessories belonging to the Owner and appurtenant to the Dwelling
Unit.

If any Owner shall fail to so maintain and keep his property
or any part thereof in good condition as set out above, the
Corporation may perform any work necessary to do so and charge the
Owner thereof for such costs, which cost shall be added to and
become a part of the Owner's assessment, and such cost shall be
immediately due, and shall be secured by the Corporation's lien on

the Owner's property.

Notwithstanding any cobligation or duty of the Corperation to
repair or maintain the Common Areas, Landscape Easements and
Drainage System if, due to the willful, intentional or negligent
acts or omissions of an Owner or of a member of his family or of
a guest, tenant, invitee or other occupant or visitor cof such
Cwner, damage shall be caused, or if maintenance, repairg or
replacements shall be required thereby which would otherwise be a
Common Expense, then such Cwner shall pay for such damage and such
maintenance, repairs and replacements, as may be determined by the
Corporation, unless such loss is fully covered and paid for by the
Corporation's insurance with such policy having a waiver of
subrogation clause. If not paid by such Owner upon demand by the
Corporation, the cost of repairing such damage shall be added to
and become a part of the assessment to which such Owner's lot is
subject.

So long as the Tract is subject to the Declaration each Owner,
by his acceptance of a deed to any Lot, irrevocably grants to the
Corporation, its agents and employees, the right to enter upon,
across and over the Lot owned by such Owner under such conditions
as are reasonably necessary to effect the maintenance, cleaning,
repair or other work contemplated herein.

ARTICLE VI
Rules and Regulations

Section 6.01. Right of Board ﬁo Adopt Rules and Regulations.
The Board may promulgate such additional rules and regulations
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regarding the operation of Foxberry Trace Subdivision, including
but not limited to the use of the "Improvements", as it may deem
necessary from time to time and such rules as are adopted may be
amended by a vote of a majority of the Board, and the Board shall
cause copies of such rules and regulations and all amendments
thereto to be delivered or mailed promptly to all Owners.

Section 6.02. Restrictions on Use. The following
restrictions on the use and enjoyment of the subdivision and the
Common Areas shall be applicable to Foxberry Trace in addition to
those set forth in the Declaration. These are as follows:

(a) All Buildings shall be used exclusively for residential
purpcses and the occupancy for a single family.

(b) No additional structures shall be erected or located in
the subdivision other than the Buildings and other structures
designated in the Declaration and shown on the Plans.

(¢) Nothing shall be done or kept on any Lot or in the Common
Areas, Landscape Easements or Drainage System which will cause an
increase in the rate of insurance on any Building or contents
thereof, or which would be in violation of any law or ordinance.

(d) No waste shall be committed in the subdivision.

(e) No Owner shall cause or permit anything to be hung or
displaved cn the outside of the windows, patios and balconies or
placed on the outside walls of a Building, and no sign, awning,
canopy., shutter or radio or television antenna or other attachment
or thing shall be affixed to or placed upon the exterior walls or
roof or any other parts of any Building without the prior consent
of the Board.

(f) Nothing shall be done or permitted in any Building which
will impair the structural integrity or any other Building or which
would structurally change any other Building, except as otherwise
provided in the Declaration or these Bylaws.

(g) No industry, trade, or any commercial or religious
activity, educational or otherwilse, designed for profit, altruism
or otherwise, shall be conducted, practiced or permitted on or in
the subdivision.

(h) Nc "for sale", "for rent", or "for leage" signs or othexr
window or advertising display shall be maintained or permitted on
any part of the subdivision without the prior written consent of
the Board; provided, however, that the right 1s reserved by the
Declarant and the Board to place or allow to be placed "for sale"
or "for lease" signs on any unsold or uncccupied Buildings or Lots.
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(i) All owners and members oI their families, their guests
or invitees, and all occupants of any Building or other persons
entitled to use the same and to use and enjoy the Common Areas
shall observe and be governed by such rules and regulations as may
from time to time be promulgated and issued by the Board governing
the operation, use and enjoyment of the Common Areas and Limited
Common Areas.

(i) No Owner shall be allowed to plant trees, landscape oY
do any gardening in any of the Common Areas except with express
written permission from the Board.

ARTICLE VII
Foxberry Trace Architectu:al Control Committee

Section 7.01. Appointment of Architectural Control Committee.
The Board of Directors shall appoint an Architectural Control
Committee to be composed of three (3) members.

Section 7.02. Construction Approvals. No construction of any
building or structure of any kind. including additions,
alterations, fences, screens and walls shall begin within Foxberry
Trace until the plans and specifications., locations and plot plan
thereof, in detail and to scale, have been submitted to and
approved by the Architectural Control Committee (hereinafter
"Committee"). The plans and specifications of and location of all
construction shall be in compliance with all applicable regulatory
codes, including those relating to building, plumbing, and
electrical regquirements, and shall also comply with all =zoning
covenants and restrictions which are applicable to the Real Estate.
Refusal of approval of plans and specifications, location and plot
plan by the Board may be based upon any ground, including purely
aesthetic grounds, in the scle and absolute discretion cf the
Committee. The Board shall not be responsible for any defects in
such plans or specifications, or in any building or structure
erected according to such plans and specifications.

The plans and specifications submitted to the Committee shall
contain a plot plan to scale with adequate provision for
landscaping, including the planting of trees and shrubs. The
determination of whether adequate provision haz been made for
landscaping shall be at the sole discretion of the Committee. The
required landscaping and driveways shall be completed at the time
of completion of the bullding, or as soon as weather and season

permit.

Section 7.03. Duties of Committee. The Committee shall
approve or disapprove proposed improvements within thirty (30) days
after all required information shall have been submitted to it. One
copy of submitted material shall be retained by the Committee for
its permanent files. All notifications to applicants shall be in
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writing, and, in the event that such notification is one of
disapproval, it shall specify the reason or reasons.

Section 7.04. Liability of Committee. Neither the Committee
nor any agent thereoi, nor the Board shall be responsible in any
way for any defects in any plans, specifications, or other
materials submitted to it, nor for any defects in any work
performed according thereto.

Section 7.05. Inspection. The Committee or its agent may
inspect work being performed to assure compliance with the approved
plans and the Declaration.

ARTICLE VIII
Amendments to Bylaws

Such amendments shall bhe filed and recorded in due form as
required by law. Subject to any contrary, overriding or superseding
provisions set forth herein or in the Declaration, these Bylaws may
be amended by the vote of a majority of a quorum of the Owners in
a duly constituted meeting called for such purpose. Such amendments
shall be filed and recorded in due form as required by law.
Notwithstanding anything to the contrary contained herein or in the
Declaration, there shall be no amendment of the Declaration or
these Bylaws prior to the Applicable Date without the consent and

approval of Declarant.

ARTICLE IX
Mortgages

Section 9.01. Notice to Corporation. Any Owner who places
a first mortgage lien upon his lot, or the Mortgagee, shall notify
the Secretary of the Corporation thereof and provide the name and
address of the Mortgagee. A record of such Mortgagee and name and
address shall be maintained by the Secretary and any notice
required to be given to the Mortgagee pursuant to the terms of the
Declaration, these Bylaws or otherwlse shall be deemed effectively
given if mailed to such Mortgagee at the address shown in such
record at the time provided. Unless notification of any such
mortgage and the name and address of the Mortgagee are furnished
to the Secretary, either by the Owner or the Mortgagee, no notice
to any Mortgagee as may be otherwlse required by the Declaration,
these Bylaws or otherwise shall be required and no Mortgagee shall
be entitled to vote on any matter to which he otherwise may be
entitled by virtue of the Declaration, these Bylaws, a proxy
granted to such Mortgagee in connection with the mortgage or

otherwise.

The Corporation shall, upon thé request of a Mortgagee who has
furnished the Corporation with its name and address as hereinabove
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provided, furnish such Mortgagee with written notice of any default
in the performance by its borrower of any obligations of such
borrower under the Declaration or these Bylaws which is not cured
within sixty (60) days.

Section 9.02. Notice of Unpaid Assessments. The Corporation
shall, upon reqguest of a Mortgagee, a proposed mortgagee, Or a
proposed purchaser who has a contractual right to purchase a Lot,
furnish to such Mortgagee or purchaser a statement setting forth
the amount of the unpaid Regular Assessments or Special Assessments
or other charges against the Lot, which statement ghall be binding
upon the Corporation and the Owners, and any Mortgagee or grantee
of the Lot shall not be liable for nor shall the Lot conveyed be
subject to a lien for any unpald assessments oOr charges in excess
of the amounts set forth in such statement or as such assessments
may be adjusted upon adopticn of the final annual budget.

Section 9.03. Notice of Condemnation or Casualty Loss.
Mortgagees shall be timely notified of any condemnation loss which
affects a material portion of Foxberry Trace Subdivision.
Mortgagees shall also be timely notified of any lapse, cancellation
or material modification of any insurance policy or fidelity bond
held by the Corporation.

Section 9.04. Notice to Insurers and Guarantors. Any
guarantor of a first mortgage or any insurer shall, upon
notification and request to the Corporation, receive the same
notices as are required to be given to Mortgagees.

ARTICLE X
Miscellaneous

section 10.01. Fiscal Year. The fiscal vyear of the
Corporation shall be established by its accountant.

Section 10.02. Personal Interests. No Member of the
Corporation shall have Or receive any earnings from the
Corporation, except a Member who is an officer, director, oOr
employee of the Corporation may receive fair and reasonable
compensation for this services as officer, director or employee,
and a Member may alsc receive principal and interest on monies
loaned or advanced to the Corporation.

Section 10.03. Contract, Checks, Notes, Etc.. All contracts
and agreements entered into by the Corporation and all checks,
drafts and bills or exchange and orders for the payment of money
shall, in the conduct of the ordinary course of business of the
Corporation, unless otherwise directed by the Board of Directors,
or unless otherwise required by law, be signed by the President or
in his absence, the Treasurer. Any one of the documents heretofore
mentioned in thig section for use outside the ordinary course of
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business of the Corporation or any notes oOr bonds of the
corporation shall be executed by and require the signature of the
President and Secretary.

The undersigned Secretary of. the Corporation hereby certifies
that the above and foregoing Bylaws of the Corporation were duly
adopted by the express written consent of the Directors of the
Corporation cn the 6th day of June, 1994.

Susan W. Luthra,
Secretary
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Cross Reference:  Instrument No. 93012655 Book 65, Page 907
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AMENDMENS TO THE DECLARATION BFAt 1100 Jsvics
COVENANTS, CONDITIONS AND RESTRICTIONS
OR ROXBERRY TRACE PLANNED UNIT DEVELOPMENT

This Amendmentto the Declaration of Covenants, Conditions & Restrictions for Foxbesry
Trace Planned Unit Development was-cxcouted this fbo_dayof,_ /0BT 2003,

WITNESSETH:

HEREAS, the Foxberry Trace planned unit development logated in Johnson County, Indiana
was established by teftdin Dechration of Covenants, Gonditions & Restrictions for Faxberry Trace
Plannied Unit Devslopient which was:recorded on Jong 17, 1993, asTnistrurnent No. 93012635 in'the
Offive of flie Recorderiof Iohnson: County, Tndians, in Book 65, Page 907, said Declaration being
bereatterrefeired to a5 the "Declaration’; and ‘

“WHERHEAS, ftic Master Plan for the Foxberry Traceto be develapedias Faxherry “Trace Planned
Uit Development was recorded on June 17, 1993, 25 Tnstrument Wa, 93072653 in Officeof the

" ‘Resotder of Johtison County, Tndiana, in Bosk C, Page 577 A&B, established the Lats and Common

Areas comprising sdid subdivision; and

 N/HEREAS, after writténiotice was Suly giver, a Special Mesting of fhe Ovpetg and the
‘Foxberry Trace Hotrieowness Assotistion, Iric {fAssociation”) wes held on Detember 11,2001 .and

3) srmore 0f the fital mumiber of
plirsiia OW;.

ait to'fhie tesmsbel

sting riotice of Bucki Auion).

ieablestn Al Owners and'residenty within.

NOW, THEREHORE, the Dedlaration which s 2
VTt i yepphy amended e follows)

1. Astiele i, Section 20 of it Declatation shell by aniended to tead as follows:

‘Section 20, Outbuilings. No sharks or tents shall be isintained ¢ ary Lot.
No outbuildings'of any other kind, iacluding détached garages, shids, mini-bams, or
storage buildings, shall be permitted unless the Ovwner of the Lot submits an application.
in.advanoe'to, and receives-approval from, the Architectupsl Control Committee
phsurit to the provisions of Article VI of this Deelaration. The Owner’s application
shall inclids construction plans (inchuding specifications on proposed materials and
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colors), slevations, and a plot:plan; and shall-coniform with Design Guidelines adopted
by the Architectural Control Commities,
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occupancy of any one Lot shzll eonshtute aTafification of fhis Amendmest, together with the
Declaration, and all such:provisions shall be COVEnams: rupning with the Jand-and shall bind any person
havingat aniy tifne havitlg sny iriterest or estate ina Lot or Foxbearry Trecéss though susch provisions
wiere recited and stipulated at lengthiniash and every deed, conveyarics, mortgage or lease,
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it to The Atirendment of the Declaration have been fulfilied and satisfied,
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Cross Reference: Instrment No 93012655 Book 65 Page 907;
Instrument No 93012654 Book C, Page 577A &B; ’
Instrument No 2004-(03463

AMENDMENT TO THE DECLARATIONS OF THE COVENANTS,
CONDITIONS AND RESTRICTIONS FOR FOXBERRY TRACE
PLANNED UNIT DEVELOPMENT

This Amendment to the Declaration of Covenants, Conditions and %stncuons for
Fo Trace Planned Unit Development was executed thisct 5" ~ day of
Pebroery 2007

WITNESSETH:

WHEREAS, the Foxberry Trace Planned Unit Development located in Johnson
County, Indiana was established by certain Declaration of Covenants, Conditions and
Restrictions for Foxberry Trace Planned Unit Development which was recorded on June
17, 1993 as Instrument No. 93012655, Book 65 Page 907, in the Johnson County
Recorder’s Office, Johnson County, Indisma, said Declaration being bhereafter referred to
as the “Declaration™; and,

WHEREAS, the Master Plan for Foxberry Trace to be developed as the Foxberry
Trace Planned Unit Development recorded on June 17, 1993 as Instrument No. 93012654
in the Johnson County Recorder’s Office, Johnson County, Indiana, in Book C, Page
577A & B, established the Lots and Common Areas comprising said subdivision; and,

WHEREAS, written notice was duly given, a Special Meeting of the Owners and
the Foxberry Trace Homeowners Association, Inc. (“Assocnatmn”) was held on
January 10, 2007; and

WI-IEREAS, the purpose of said Special Meeting was for the Association’s
members to vote upon the approval of the following amendment to the Declaration; and

WHEREAS, at said meeting, the owners of at least two thirds (2/3) or more of the
total number of Lots and the Morigagees of at least two thirds of such action, either m
person or by proxy voted in favor of amending the Declaration pursuant to the terms
below; and

WHEREAS, there were no Mortgagees requesting such action.

Now therefore, the Declaration which is applicable to all Owners and residents

within the Foxberry Trace community is hereby amended as follows:
i Illllllﬂmﬂllﬂllmﬂll\lllﬂlmlmllllﬂlllﬂﬂllﬂmﬂll

D: 003427720003 Typ
IRggorded 03/30/2007 at 12 50 29 PM
Amt'#$4?5g? Page 1 3
oW
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' Sue Anne Misinlec Recarder
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1. Article IT, Section 30 of the Declaration shall be amended to read as follows:

Section 30: Lease of Dwelling

For the purpose of this section the words dwelling or home shall include any
single family residential structure constructed on any lot within the Foxberry Trace
Planned Unit Developroent, commonly known as Foxberry Trace.

In order to maintain the quality of life and property values, the objective of the
Association is to promote and encourage homeowners to reside on the premises. All
owners desiring to lease their unit must follow the procedures set forth herein.

(A) New homeowners must live in the home for at least two years prior to being
eligible for establishing the home as a rental property.

(B) Failure by the owner or tenant to abide by any of the terms herein may resuit in
appropriate legal action. No owner shall be released from or relieved of liability
for remedies of the Association.

Executed this 10 day of January, 2007

Foxberry Trace Homeown: sn., [ne.

\Mg
Signature 1
Aftest: .
Ohanren e G Basidtt
Printed Name and Title

Printed Name and Title

Awdie mmndﬁecrd&:,j

State of Indiana )
) 88:
County of Johnson )

Before me, a Notary Public, in and for said County and State personally appeared
Shanpor) M- dentbinsand Judie #Npeklar, president and secretary, respectively,
of Foxberry Trace Homeowners Association, Inc., an Indiana nonprofit corporation, who
acknowledged execution of the foregoing for and on behalf of said corporation and its




members and who being duly sworn stated that the cerﬁﬁcationﬁaand representations . ¢
made herein are true. Witness my hand in notarial seal the 23 “day of F i
2007.

This instrument prepered by and showld be returned to Jeffrey M. Ucchine, Attomey at Law, 1601 8. Anderson Street,
Eiwood, Indiana 46036 (765) 557-7360.

I affirm, under the penalties for perjury, that I have taken
reasonable care to redact each soclal security number in this
document, unless reguired by law.

%. frey M. Ucchino




