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Hidden Creek
Horizontal Property Regime

This Declaration, made this _&dny of MAV ;

1994, by HILLS BUILDING AND CONSTRUCTION SERVICES NO. B, INC., an
Indiana corporation (the "Declarant®),

WITNESSEZTH:
WHEREAS, the feollowing facts are truet

A. Declarant is the sole owner of the fee simple title to
certaln real estate, located in Marion County, Indiana, more
particularly described in Exhibit A attached hereto and made a part
hereof (hereinafter referred to as the “Real Estate®™),

B. Declarant is the sole owner of the fee simple title to
that rtion of the Real Estate more particularly described in
Exhibit "B" attached hereto and made a part hereof (hereinafter
referred to as the "Tract® or "Phase I"). -

c Declarant, by execution of this Declaration, hereby
creates a Horizontal Property Regime upon the Tract, subject to the
provisions of the Horizontal Property Law of the State of Indiana
under the terms and conditions of this Declaration.

NOW, THEREFORE, Declarant hereby makes this Declaration as
follows:

). . The following terms, as used in this
Declaration, unless the context clearly requires otherwise, shall
mean the following:

(a) "Act™ means the Horizontal Property Law of the State
of Indiana, Acts 1963, Chapter 349, Sections 1 through 31, as
amended. The Act is incorporated herein by reference.

(b) “Applicable Date™ means the date determined pursuant
to Section 3.02 of-the By-lLaws. -

(c) ®Articles™ or "Articles of Incorporation® means the
Articles of Incorporation of the Corporation, as hereinafter
defined. The Articles of Incorporation are incorporated
herein by reference.
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(d) "Board of Directors™ or "Board™ means the governing
body of the Corporation being the initial Board of Directors
referred to in the By-Laws or aa? subsequent Board of
Directors elected by the HMembers {n accordance with the
By-Laws of the Corporation. :

(e) "Building" means any structure on the Tract in which
one or more Condominium Units are located. The Buildings are
wore particularly described and {dentified on the Plans and {n
saragraph 1 of this Declaration, "Building” also includes any
additional structure containing one or more Condominium Units
which may be submitted and subjected to the Act and this
Declaration bY Supplemental Declaration as herein provided,
and will be identified in Supplemental Declaration and on
pPlans that will be filed therewith.

(£) "By-Laws" means the Code of By-Laws of the
Corporation providing for the administration and management of
the Property and restrictions on its use, as required by and
in conformity with the Act. A true copy of the By~Laws is
attached to this Declaration 1.4 incorporated herein by
reference.

(g) "Common Areas® means the common areas and facilities .
appurtenant to the Property as defined in pa ‘agraph 6 of this
Declaration.

(h) "Common Expense” means expenses for administration
of the Corporation, and expenses for the upkeep, maintenance,
repair and replacement of the Common Area and the Limited
Areas (to the extent provided herein), and all sums lawfully
assessed against the Members of the Corporation.

(1) "cCondominium Unit" means each one of the living
units constituting Hidden Creek, each individual living unit
being more particularly described and identified on the Plans
and in paragraphs 4 and 5 of this Declaration, and each
additional 1iving unit which may be submitted and subjected to
the Act and this Declaration by supplemental declarations as
herein provided. nCundominium Unit® includes the undivided
interest in the Common Areas and Limited Areas appertaining to
such unit. g

(3J) "Co-owners™ means the owners of all the Condominium
Units.
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Association, Inc., its successors and assigns, a
not-for-profit corporation, whose Members shall be the Owners
of Condominium Units, such Corporation being more particularly
described in Paragraph 12 of this Declaration.

(1) "Declarant” means and refers to Hills Building and
Construction Services No. 3, Inc., an Indiana corporation, and
any successors and assigns of it whom it designates in one or
more written recorded i~ ruments, to have the rights of
Declarant hereunder including, but not limited to, any
mortgagee acquiring title to any portion of the Tract pursuant
to the exercise of rights under, or foreclosure of, a mortgage
executed by Declarant.

(n) "Limited Areas®” means the limited common areas and
facilities as defined in paragraph 7 of this Declaration or
those parts of the Common Areas limited to the use of certain
Condominium Units.

(n) "Member"™ means a member of the Corporation.

(o) "Mortgagee™ means the holder of a first mortgage
lien on a Condominium Unit.

(p) "Hidden Creek" means the name by which the Tract,
vwhich is the subject of this Declaration and which the

Corporation manages, and the Horizontal Property Regime shall
be known.

{q) "Owner™ means a person, firm, corporation,
partnership, association, trust or other legal entity, or any
combination thereof, who owns the fee simple title to a
Condominium Unit.

(r) "Percentage Interest® means the percentage of
undivided interest in the fee simple title to the Common
Areas and Limited Areas appertaining to each Condominium Unit
as specifically expressed in paragraphs 4 and 8 of this
Declaration.

(s) "Percentage Vote"™ means that percentage of the
total vote accruing to all the Condominium Units which is
appurtenant to each particular Condominium Unit and accrues
to the Owner thereof. The Percentage Vote to which each
Owner shall be entitled on any matter upon which the Owners
are entitled to vote shall be the same percentage as the
Peicentaga Interest appurtenant to such Owner's Condominium
Unit.



(t) "Property” means the Tract and appurtenant
easenents, the Condominium Units, the Buildings, garages
improvements and property of every kind and nature
whatscever, real, personal and mixed, located upon the Tract
and used i{n connection with the operation, use and enjoyment
of Hidden Creek, but does not include the personal property
of Owners.

(u) "Plans™ means the floor and building plans and
elavations of the Buildings and Condeminium Units prepared by
Welhe Engineers, Inc., certified by Allan H. Welhe, a
registered engineer, under date of , and a site
plan of the Tract and Buildings prepared by Weihe Engineers,
Inc., certified by Allan H. Weihe, & registered professional
engineer and surveyor, under date of , all of
vhich are incorporated herein by reference.

(v) ®Phase I"™ means the real estate described in
paragraph B of the recitals above.

(v) "Tract®™ means the roal estate described in
paragraph B of the recitals above and such other portions of
the Real Estate which have, as of any given time, been
subjected to the Act and this Declaration either by this
Declaration or a supplemental declaration as herein provided.

2. Declaration. Declarant hereby expressly declares that
the Property shall be a Horizontal Property Regime in accordance
with the provisions of the Act.

3. Description of Buildings. Thaere is one (1) Building two
(2) stories in height containing sixteen (16) Condominium Units on
the Tract as of tha date hereof, as shown on the Plans. The
Building is identified and referred to in the Plans and in the
Declaration as Building §.

4. legal Description and Percentage Interest. Bach
Condominium Unit is identified on the plans by a Building number
and Unit number. The legal descriptior for each Condominium Unit
shall consist of the Building number and Unit number as shown on
the Plans, and shall be stated as "Building ~_, Unit in
Hidden Creek Horizontal Property Regime®™. The Percentage Interest
of each Owner in the Common Areas and Limited Areas as hereinafter
defined shall be that percentage interest included in each
Condominium Unit as set forth on Exhibit ®C"™ attached hereto and
made a part hercof.
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~(a) Appurtenances. Each Condominium Unit shall consist
of all space within ‘he boundaries thereof, as hereinafter defined,
and all portions of the Building situated within such boundaries,
including but not limited to all fixtures, facilities, utilities,
equipment, appliances, and structural Components designed and
intended solely and exclusively for the enjoyment, use and benefit
of the Condominiua Unit wherein the same are located, or to which
they are attached, but excluding therefrom that designed or
intended for the use, benefit support, safety or enjoyment of any
other Condominium Unit or which may be necessary for the safety),
support, malntenance, use, and operation of any of the Builldings or
which are normally designed for common use; provided, hovever, that
all fixtures, aquipment, appliances, and cabinets designed or
intended for the exclusive enjoyment, use and benefit of a
Condominium Unit shall constitute ntrltt of such Condominium Unit,
whethar or not the same are located within or artly within the
boundaries of such Condominium Unit. Also, the interfor sides and
surfaces of all doors and windows in the perimeter walls of a
Condominium Unit, whether or not located within or partly within
the boundaries of a Condominium Unit, and all interior walls and
all of the floors and ceilings within the boundaries of a
Condominium Unit, are considered part of the Condominium Unit.

(b) pBoundaries. The boundaries of each Condominium
Unit shall be as shown on the Plans without regard to the existing
construction measured between *he interior unfinished surface of
the floors, roofs and perimeter walls of each Condominium Unit. 1In
the event any horizontal or vertical or ciher boundary line as
shown on the Plans does not coincide with the actual location of
the respective wall, floor or roof surface of the Condominium Unit
because of inexactness of construction, settling after
construction, or for any other reasons, the boundary lines of each
Condominium Unit shall be deemed to be and treated for purposes of
ownership, occupancy, possession, maintenance, decoration, use and
enjoyment, as in accordance with the actual existing construction.
In such case, permanent appurtenant easements for exclusive use
shall exist in favor of the Owner of each Condominium Unit in and
to such space lying outside of the actual boundary lines of the
Condominjum Unit, but within the appropriate wall, floor or roof
surfaces of the Condsminium Unit.

6. common Area and Facilities. "Common Areas"™ means (1) the
Tract, (2) the foundations, columns, girders, beams, supports and
exterior surfaces of roofs of the Buildings, (3) the yards,
gardens, sidewalks and parking areas, except to the extent the same
are otherwise classified and defined herein a
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serving the Buildings (including those located in the interior of
the Bullding), if any, (8) exterior 1lighting fixtures and
electrical service lighting the exterior of the Buildings unless
separately metered to a particular Condeminium Unit, (6) pipes,
ducts, electrical wiring and conduits and public utilities 1ines
wvhich serve more than one Condominium Unit, (7) all streets that
are not dedicated, (8) floors, roofs and exterior perimeter walls
of the Buildings, axaogt to the extent the same are otherwise
classified and defined herein as part of the Condominium Unit or
Limited Areas, (9) recreational facilities, if any, and (10) all
facilities and appurtenances located outside of the boundary lines
of the Condominium Units, except those areas and facllities
expressly classified and defined herein as Limited Areas or as part
of the Condominium Unit.

9 o« Limited Areas and those
Condominium Units to which use thereof is limited are as follows:

(3) The halls, corridors, lobbies, stairs, stairwvays,
entrances and exits of each Building, if any, (except those located
vithin the interior of Condominium Units) shall be limited to the
use of the Condominium Units of such Building served by such halls,
corridors, lobbies, stairs, stairvays, entrances, and exits.

(b) Balconies, patios, porches, storage areas and
sidewalks serving a particular Condominium Unit shall be linited to
the exclusive use of the Condominium Unit to which they are
attached or appertain.

(c) The exterior sides and surfaces of doors, windows
and frames surrounding the same in the perimeter walls in each
Condominium Unit shall be limited to the exclusive use of the
Condominium Unit to which they appertain.

(d) Parking spaces or garages or storage areas on the
Plans as designated on the deed from Declarant to an Owner shall be
limited for the use of the Owner of the Condominium Unit being
conveyed and thereafter such right to use the applicable parking
space or garage(s) or storage areas shall pass with title to such
Condominium Unit even though not expressly mentioned in the
docunent passing title. Although the Percentage Interest of any
Owner having a garage(s) or storage areas will not change as a
result of such Owner having a garage(s) or storage areas, such
Owner shall have an additional amount added to his Regqular
Assessment (as defined

- -



in the By-lLaws) to account for the cost of maintaining the garages,
The Board of Directors shall determine the Additional Asscssment
which shall be the same for all garage owners. In addition, the
Owner of a garage(s) shall be responsible for the maintenance of
the garage door(s).

(e) Any other areas designated and shown on the Plans
as Limited Areas shall be limited to the Condominium Unit or
Condominium Units to which they appertain as shown on the Plans.

8. » Each
Owner shall have an undivided !nttraat En the Common Areas and

Limited Areas, as tenants in common with all other Owners, equal to
his Condoainium Unit's Percentage Interest. The Percentage
Interest in the Common Areas and Limited Areas appertaining to each
Condominium Unit is set forth in Paragraph 4 of this Declaration.
The “e.centage Interest of each Condominium Unit shall be a
perce.atage equal to the number of square feet per Condominium Unit
divided by the total number of square feet for all of the
Condoiinium Units which, from time to time, have been submitted and
subje :ted to the Act and this Declaration as herein provided and
which constitute a part of Hidden Creek. Except as othervise
provided or permitted herein, the Percentage Interest appertaining
to each separate Condominium Unit in the Common Areas and Limited
Areas shall be of a permanent nature and shall not be altered
without the unanimous consent of all the Owners and Mortgagees and
then only if in compliance with all requirements of the Act.

The Percentage Interest appertaining to each Condominium Unit
shall also be the Percentage Vote allccable to the Owner thereof in
all matters with respect to Hidden Creek, and the Corporation upon
vhich the Co-owners are entitled to vote.

9. Encroachments and Easements for Common Areas. If, by
reason of the location, construction, settling or shifting of a
Building, any Common Area or Limited Area now encroaches or shall
hereafter encroach upon any Condominium Unit, then in such event,
an easement shall be deemed to exist and run to the Co-owners and
the Corporation for the mcintenance, use and enjoyment of such
Commeon Area or Limited Area.

Each Owner shall have an easement in common with each
other Owner to use all pipes, wires, ducts, cables, conduits,
utility lines and other common facilities located in any of the
other Condominium Units and serving his Condominium Unit.
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from such Owner's Condominium Unit with such right belng perpetual
and appurtenant to the ownership of the Condominium Unit.

Included as part of the Common Areas is the roadway
providing access to and from 86th Street commonly rafarred to as
Meadowmar Lane. Each Owner has the right to use Meadowmar lane for
ingress and egress. In eaddition, an easement exlsts over and
across Headowmar Lane for the benefit of the property located south
of the Real Estate and west of Meadowmar La e allowing personm to
use Meadowmar Lane for access to and from such property pursuant to
a Declaration of Ingress-Egress Easement recsrded in the Office of
the Recorder of Marion County as Instrument No. 1993-0061868.

1o, Real FEstate Taxaes. Real estate taxes are to ba
separately assessed and taxed to each Condominium Un{y as provided
in the Act. In the event that for any year real estate taxes arve
not weparately assassed and taxed to each Condominium Unit, but are
asseased and taxed on the Pruperty (or the Property and any other
portions of the Real Estate) as a whole, then each Ownaer shall pay
his proportionate share of such taxes to the extent attributable to
the Property in accordance with his respective Percentaye Interest.

11. yptilities. Each Owner shall pay for his own utilities
vhich are separately metered. Utilities which are not separately
metered shall be treated as and paid as part of the Common
Expenses, unless otherwise agreed by a majority of the Percentage
Vote of Co-owners.

12, Association of Owners. Subject to the rights of
Declarant reserved in paragraph 25 hereof and obligations of the
Owners, the maintenance, repair, upkeep, replacement,
administration, management and operation of the Property shall be
by the Corporation. Each Owner of a Condominium Unit shall,
automatically upon becoming an owner of a Condominium Unit, be and
become a member of the Corporation and shall remain a member until
such time as his ownership ceases, but membership shall terminate
when such person ceases to be an Owner, and will be transferred to
the new Owneor.

The Corporation shall elect a Board of Directors annually
(except for an Initjial Board of Directors defined in the By-Laws)
in accordance with and as prescribed by the By=Laws. Each Owner
shall be entitled to cast his Percentage Vote for the election of
the Board of Directors, except for such Initial Board of Directors
who shall serve for the period provided in the By-Laws. Each
person serving on the Initial Board of Directors, whether as an
original menber thereof or as a member thereof appointed by
Declarant to fill a vacancy, shall be deemed a member of the
Corporation and an Owner solely for the purpose of qualifying to
act as a member of the Board of Directors and for no other purpose.
No such person serving on the Initial Board of Directors shall be



condominiua Unit for any other purpose (unless he is actually an
Owvner of a Condominium Unit and thereby a member of the
Corporation).




The Board of Directors shall be the governing bedy of the
Corporation, represen:ing all of the Owners in providing for the
management, administration, operatiion, maintenance, repair,
replacement and upkeep of the Pro rty excluaslve of the Condominium
Unitae. Bubject to the provisions of paragraph 2% of the
Declaration and Section 3.07(a) of the By=-lavs, the Board of
Directors shall at all times provide for professional management of
the Hidden Creek unless all Nortgagees give thelr prior written
approval for self-management.

13, . Fach Owner
shall, at his expense, be responsible for the maintenance, repairs,

decoration and replacement within his own Condominium Unit and to
the extent provided in this Declaration or the By-Laws for the
Limited Areas reserved for his use. Each Owner shall repair any
defect occurring In his Condominium Unit which, if not repaired,
might adversely affect any Condominium Unit, Common Area or Limited
Area. Maintenance, repairs, replacesents and upkeep of the Common
Areas and Limited Areas shall be furnished by the Corporation as
part of the Common Expenses, except as otherwise provided herein or
in the By-Laws.

The Board of Directors shall adopt rules and regulations
concerning maintenance, repairs, use and enjoyment of the Common
Areas and Limited Areas as it deems appropriate, and may amend and
nodify the same from time to time as it deems advisable, necessary
or appropriate.

The Board of Directors or their designated agent shall have
the right at reasonable times and upon reasonable rior notice
1axcept in cases of emergency in which case no notice shall be
required), to enter into each individual Condominium Unit for the
purpose of inspection of the Common Areas and Limited Areas
appurtenant thereto and replacement, repair and maintenance of such
Ccmmon Areas and Limited Areas.

14. Allerations, Additions and Improvements. No Owner shall
make any alterations or additions to or which would affect the
Common Areas or Limited Areas without the prior written approval of
the Board of Directors, nor shall any Owner make any alteration in
or to his respective Condominium Unit and within ths boundaries
thereof which would affect the safety or structural integrity of
the Building in which the Condominium Unit is located nor shall any
Owner change the color of any of the Common Areas or Limited Areas
vithout the prior written approval of the Board of Directors.
Declarant reserves the right to change the interior design and
arrangement of all Condominium Units and alter the boundaries
batween Condominium Units o long as Declarant owns the Condnaminiu=



the number of Condominium Units nor change the Percentage interest
applicable to such Condeminium Unit. Declarant also reserves the
right to construct and add to and make a part of Hidden Creek
additional gqarages. If Declarant shall make any changes in the
Condominium Units so authorized or any changes in the Common Aveas
or Limited Areas by adding garages, such changes shall be reflected
by a supplement to Lhe Plans executed by the Declarant and recorded
in the Office of the Recorder of Warion County, Indiana. Such
supplement to the Plans need not be approved by the Corporation or
any other Owners.

15. Insurancea. The Co=Camers, through the Corporation,
shall purchase a master casual®y {nsurance policy, using generally
acceptable insurance carriers, affording fire and extended coverage
insurance, insuring the Property in an amount equal to the full
replacement value of the improvements which, in whole or in part,
comprise the Common Arcas and Limited Aress. 1f the Board of
Directors can obtain such coverage for reasonable amounts they
shall also obtain ®all risk® coverage. The Board of Directors
shall be responsible for reviewing at least annually the amcunt and
type of such finsurance and shall purchase such additional insurance
as is necessary to provide the insurance required above. If deemed
advisable by the Board of Directors, the Board of Directors may
cause such full raplacement value to be determined by a qualified
appraiser. The cost of any such appraisal shall be a Common
Expense. Such insurance coverage shall name each Owner and, i¢
applicable, the Mortgagee of each Owner, as insureds and shall be
for the benefit of each such Ovner and Mortgagee in accordance with
the following terms and conditions:

All proceeds payable as a result of casualty losses
sustainad, which are covered by insurance purchased by the
Corporation as hereinabove set forth, shall be paid to it or to the
Board of Directors, who shall act as the insurance trustees and
hold such proceeds for the benefit of the individual Owners and
Mortgagees. The proceeds shall be used or disbursed by the
Corporation or Board of Directors, only in accordance with the
provisions of this Declaration and any surety bond or bonds
obtained by the Board of Directors concerning the officers of the
Corporation, as provided in the By-Laws, shall specifically include
protection for any insurance proceeds so received.

The interest of each damaged Owre: .n the trust fund of
insurance proceeds shall be the ratio of the direct damage of each
danaged Owner to the damages of all Ovners directly damaged by any
event insured under the said master casualcy insurance policy. The
Corporation shall have exclusive authority to negotiate losses
ander any policy providing



property or liability insurance and to perform such other functions
as are necessary to accorplish this purpose. Each Owner appoints
the Corporation to act for and on behalf of the Owners for the
purpose of purchasing and maintaining such insurance, including the
collection and aporopriate disposition of the proceeds thereof, the
negotiation of losses and execution of releases of liability and
the performance of all other acts necessary to accomplish such
purpoaes.

. No Owner or any other party shall have priority over any
rights of a Mortgagee pursuant to its mortgage in the case of
distribution to such Owner of insurance proceeds or condemnation
avards for losses to or a taking of Condominiuam Unit and/or Common
Areas. The Corporation shall have exclusive authority to negotiate
losses under any policy providing property or liability insurance
and to perform such other functions as are necessary to accomplish
*his purpose. Each Ovner appoints the Corporation to act for and
on behalf of the Owners for the purpose of purchasing and
maintaining such insurance, including the collection and
appropriate disposition of the proceeds thereof, the negotiation of
losses and exscution of releases of liability and the performance
of all other acts necessary to accomplish such purposes.

Such master casualty insurance policy, and ®all risk”
coverage if obtained, shall (to the extent the same are obtainable)
contain provisions that the insurer (a) walves its right to
subrogation as to any claim against the Corporation, the Board of
Directors, its agents and employees, Owners, their respective
agents and quests, and (b) waives any defense based on the
invalidity arising from the acts of the insured, and (c) contains
an endorsement that such policy shall not be terminated for
non-payment of premiums without at least ten (10) days prior
written notice to Mortgagees and to the Corporation and providing
further, if the Board of Directors is able to obtain such insurance
upon reasonable terms, (i) that the insurer shall not be entitled
to contribution against casualty insurance which may be purchased
by individual Owners as hereinafter permitted, (ii) that
notvithstanding any provision thereof giving the insurer an
election to restore damage in lieu of a cash settlement, such
option shall not be exercisable in the event the Owners do not
elect to restore pursuant to paragraph 16 of this Declaration, and
(iii) an agreed amount endorsement or an inflation guard
endorsement to the extent such are commonly required by prudent
institutional mortgage investors in the metropolitan Indianapolis
area.

The Co-owners, through the Corporation, shall also purchase
a master comprehensive public liability insurc.ace policy in such
amount or amounts as the Board of Directors




shall deem appropriate from time to time. Such comprehensive
public liability insurance policy shall cover the Corporation, the
Board of Directors, any committee or organ of the Corporation or
Board of Directors, any managing agent appointed or employed by the
Corforatlon. all persons acting or who may come to act as agents or
employees of any of the foregoing with respect to Hidden Creek, all
Ovwners of Condominium Units and all other persons entitlied to
occupy any Condominium Unit or other portions of Hidden Creek.
Such pol shall provide that it may not be cancelled or
substantially modified without at least ten (10) days prior written
notice to the Corporation and all Mortgagees,

The Co-owners, through the Corporation, shall also obtain any
other insurance required by law to be maintained, including but not
limited to worker's compensation insurance, and such other
insurance as the Board of Directors shall from time to time deem
necessary, advisable or appropriate. Such insurance coverage shall
also provide for and cover cross liability claims of one insured
pirty against another insured party. Such insurance shall inure to
the benefit of each Owmer, the Corporation, the Board of Directors
and any managing agent acting on behalf of the Corporation.

The premiums for all such insurance hereinabove described
shali be paid by the Corporation as part of the Common Expenses.
When any such policy of insurance hereinabove described has been
obtained by or on bahalf of the Corporation, written notice of the
obtainment thereof and of any subsequent changes therein or
termination thereof shall be promptly furnished to each Owner or
Hortgagee whose interest may be affected thereby, which notice
shall be furnished by the officer of thae Corporation who is
required to send notices of meetings of the Corporation.

In no avent shall any distribution of proceeds be made by the
Board of Directors directly to an Owner where there is a mortgagee
endorsement on the certificate of insurance. In such event any
renittances shall be to the Owner and his Mortgagee jointly.

Bach Ovner shall be solely responsible for loss or damage to
the contents of his Condominium Unit however caused (including, but
not limited to, all floor, ceiling and wall coverings and fixtures, -
light fixtures, appliances and betterments and improvemeats
installed by him) and his personal property stored elsewhere om the
Property, and the Corporation shall have no liability to the Owner
for loss or damage to the contents of any Condominium Unit. Rach
Owvner shall be solely respomsible for obtaining his own insurance
to cover any such



losa and risk. Each Owner shall have the right to purchase such
additional insurance at his own expense as he may deem necessary,
including but not limited to: (1) personal liability insurance
provided all such insurance shall contain the same provisions for
vaiver of subrogation as referred to in the tor-qofng provisions
for the master casualty insurance policy to be obtalned by the
Corporation, and (2) casualty insurance upon his Condominium Unit
but such insurance shall provide that {t shall be without
contribution as against the casualty insurance purchased by the
Corporation. If a casualty loss {s sustained and there is a
reduction in the amount of the proceeds which would othervise be
payable on the insurance purchased by the Corporation pursuant to
this paragraph due to proration of insurance purchased an Owner
under this paragraph, the Owner agrees to assign the proceeds of
this latter insurance, to the extent of the amount of such
reduction, to the Corporation to be distributed as herein provided.

16. .
(a) Except as hereinafter provided, damage to or
destruction of any Bullding due to fire or any other casualty or
disaster shall be promptly repaired and reconstructed by the
Corporation and the proceeds of i{nsurance, if any, shall be applied
for that purpose; provided, however, that repair and reconstruction
shall not be compulsory in the event of “complete destruction of
all of the Buildings® (hereinafter defined) and shall only be done
in accordance with the provisions hereinafter set forth. As used
herein, the term “complete destruction of all of the Buildings®
means a determination, made by a vote of two-thirds (2/3) of all
Co-owners at a special meeting of the Corporation called for the
purpose of making such determination, that total destruction of all
of the Bulldings has occurred. A special meeting of the
Corporation shall be called and held within thirty (30) days after
any fire or any other casualty or disaster damaging or destroying
any of the Buildings for the purpose of making the determination of
wvhether or not there has been a complete destruction of all of the
Bulldings. If such a special meeting is not called and held within
such thirty (30) day period, or if the determination of whather or
not there has been a complete destruction of all the Buildings has
not been nade within such thirty (30) day period, then it shall be
conclusively presumed that the Co-owners determined that there was
not a complete destruction of all of the Buildings, and the
Corporation shall proceed with repair and reconstruction as herein
provided.

In the event of substantial damage to or destruction of
any Condominium Unit or any part of the Common Areas, the



notice of such damage or destruction and, notwithstanding ‘lny other
provision of the Declaration or By-Laws, the Property shall not be
removed from the Act without the approval of fifty-one percent
(51%) of the Mortgagees.

(b) 1If the insurance proceeds, if any, received by the
Corporation as a result of any such fire or any other casualty or
disaster are not adequate to cover the cost of repair and
reconstruction, or {n the event there are no insurance proceeds,
and {f the Property is not to be removed from the Horigzontal
Property Regime, the cost for restoring the damage and repairing
and reconstructing the Building or Buildings so damaged or
destroyed (or the costs thereof in excess of insurance proceeds
received, if any) shall be paid by all of the Owners of Condominium
Units in proportion te the ratio that the damage to such
Condominium Unit bears to the total damage of all Condominium
Units. Any such amounts payable by the Co-owners shall be assessed
as part of the Common Expenses and shall constitute a lien from the
time of assessment as provided herein and in the Act.

(c) For purposes of subparagraph (a) and (b) above,
repalr, reconstruction and restoration shall mean construction or
rebuilding of the Condominium Units to as near as possible the same
condition as they existed immediately prior to the damage or
destruction and with the same type of architecture.

{(d) 1If, under subparagraph (a) above, it is determined
by the Co-owners at the special meeting of the Corporation referred
to therein that there has been a complete destruction of all of the
Buildings, the Co-owners shall, at said same special meeting, vote
to determine whether or not such complete destruction of the
Bulldings shall be repaired and reconstructed. The Buildings shall
not be reconstructed or repaired if it is the determination of the
Co-owners at sald speclal meeting that there has been a complete
destruction of all of the Buildings unless by a vote of two-thirds
(2/3) of all of the Co-owners a decision is made to rebuild,
reconstruct and repair the Bulldings. If two-thirds (2/3) of all
of the Co-owners vote and decide that the Buildings are to be
rebuilt, reconstructed and repaired, the insurance proceeds, if
any, received by the Corporation shall be applied and any excess of
constructior. costs over insurance proceeds, if any, shall be
contributed and paid as hereinabove provided in subparagraphs (a)
and (b).

(e) If, in any case of the complete destruction of all
of the Buildings, less than two-thirds (2/3) of all of the
Co-owners vote in favor of the rebuilding, reconstruction and



JooTm e e —edimadt iUl b Ly Le LeA0Ved LIOA Lhe provisions of the
Act under Section 28 of the Act and, in accordance with Section 21
of the Act:

(L) the Property shall be deemed to be owned in
common by the Owners)

(£1) the ur 1lvided interest in the Property ocwned
in common which shall appertain te each Owner shall the
percentage of undivided {nterest previously owned by such Owner in
the Common Areas;

(111) eny liens affesting any of the Condominium
Units shall be deemed to be transferred in accordance with the

existing priorities to the percentage of the undivided interest of
the Owner {n the Property: and

(iv)  The Property shall be subject %o an action
for partition at the sult of any Owner, in whish event the net
proceeds of sale, together with the net proceeds ¢° the insurance
on the Pr rty, if any, shall be considered as one (1) fund and
shall be divided among all the Owners in a percentage equal to the
percentage of undivided interest owned each Owner in the
Property, after first paying out of the respective shares of the
Owners, to the extent sufficient for the purpose, all liens on the
undivided interest {n the Property owned by each Owner.

(£) Immediately after a fire or other casualty or
disaster causing damage to any property for which the Board of
Directors or Corporation has the responsibility of maintenance and
repair, the Board of Directors shall obtain reliable and detailed
estimates of the cost to place the damaged property in condition as
good as that before the casualty. Buch costs may include
professional fees and premiums for such bonds as the Board of
Directors desire.

(3) The proceeds of insurance collected on account of
any such casualty, and the sums received by the Board of Directors
from collections of assessments against Owners on account of such
casualty, shall constitute a construction fund which shall be
disbursed, if the Building or Bulldings are to be reconstructed and
repaired, in payment of the costs of reconstruction and repair in
the folleowing manner:

(1) If the amount of the estimated cost of
reconstruction and repair is less than Twenty Thotsand Dollars
($20,000.00), then the construction fund shall be disbursed in



ifciuded 1n the construction fund, such fund shall be dilbursnd-in
the manner hereinafter provided {n the follewing paragraph (ii).

(1) If the estimated cost of reconstruction and
repalir of the Building or other {mprovement is more than Twenty
Thousand Dollars ($20,000.00), then the construction fund shall be
disbursed in payment of such costs upon approval of an architect
qualified to practice in Indiana and enployed by the Board of
Divectors to supervise such work, payment to be made from time to
tire as the work progresses. The architect shall be required to
furnish a certificate giving a brief desoription of the services
and naterials furnished by various contractors, subcontractors,
raterialmen, the architect, or other persons who have rendered
scvices or furnished materials in connection with the work, il)
tout the sums requested by them in p:glont are justly due and owing
ard that mald sums do not exceed e value of the services and
saterials furnished; (2) that therc is no other outstanding
indebtedness known to the sald architect for the services and
materials described; and (3) that the costs as estimated by said
architect for the work remaining to be done subsequent to the date
of such certificate, does not exceed the amoun® of the construction.
fund remaining after payment of the sum so reg.ested.

(1i1) Encroachments upon or in favor of
Condominium Units which may be created as a result of such
‘reconstruction or repair shall not constitute a claim or basis of
& proceeding or action by the Owner upon whose property such
encroachment exists, provided that such reconstruction was either
substantially in accordance with the plans and specifications or as
the Buildings were originally constructed. Such encroachments
shall be allowed to continue in existence for so long as the
Buildings stand.

(iv) In the event that there is any surplus of
monies in the construction fund after the reconstruction or repair
of the damage has been fully completed and all costs paid, such
suns may be retained by the Board of Directors as a reserve or may
be used in the maintenance and operation of the Common Areas, or,
in the discretion of the Board of Directors it may be distributed
to the Owners in the Buildings affected and their Mortgagees who
are the beneficial owners of the fund. The action of the Board of
Directors in proceeding to repair or reconstruct damage shall not
constitute a waiver of any rights against another Owner for
committing willful or malicious damage.
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(h) If any Condominium Unit or portion thereof or any
of the Common Areas {is made the subject of a condemnatlion or
eninent domain proceeding or is otherwise sought to be acquired by
a condeaning authority, than the affected Mortgagee or Mortgagees
shall be given timely written notice of such proceeding or proposed
acquinmition. The Corrorntlon shall represent the Owners in any
condemnstion roceeding or any negotiation settlements or
agreements with the condeaning authority for acquisition of the
Common Areas or any part thers0f. In the event of a taking or
acquisition of part or all of the Common Areas a condemning
authority, the avard or proceeds of settlement shall be payable to
the Corporation to be held in trust for the Owners and Hortgagees
as thelr interests may appear and the provisions of the Declaration
relating to restoration and allocation of funds in the event of a
casualty shall bc applicable {n the event of a condemnation.

17. Covenants and Restrictions. The covenants and
restrictions applicable to the use and enjoyment of the Condominium
Units and the Common Areas and Limited Areas are set forth in the
By-Laws, including the limitation that each of the Condominium
Units shall be lirited to residential use. These covenants and
restrictions are for the mutual benefit and protection of the
present and future Cwners and shall run with the land and inure to
the benefit of and be enforceable by any Owner, or by the
Corporation. Present or future Owners or the Corporation shall be
entitled to injunctive relief against any violation or attempted
viclation of these provisions and shall be entitled to damages for
any injuries r-uultfnq from any violations thereof, tut there shall
be no right of reversion or forfeiture of title resulting from such
violation. The Corporation shall represent the Owriars in any
condemnation proceeding or any negotiation settlements or
agreenments with the condemning authority for acquisition of the
Common Areas or any part thereof. In the event of a taking or
acquisition of part or all of the Common Areas by a condemning
authority, the award or proceeds of settlement shall be payable to
the Corporaticon to be held in trust for the Owners and Mortgagees
as their interests may appear.

Notwithstanding anything to the contrary contained herein or
in the By-lLaws, including, but not limited to any covenants and
restrictions set forth in the By-Laws, Declarant shall have, until
the date described in Paragraph 21 hereof as the date upon which
Declarant's right to expand the Property and Hiddon Creek
terminates, the right to use and maintain any Condominium Units
owned by Declarant, such other portions of the Property (including
any Clubhouse but not including individual Condominium Units owned
by persons other than



Declarant) and any portions of the Real Estate not then part of the
Property, all of such number and sise and at such locations as
Declarant in its sole discretion may determine, as Declarant may
deen advisable or necessary in its sole discretion to aid in the
construction and sale of Condominium Units, or to promote or effect
sales of Condominium Units or for the conducting of any business or
activity attendant thereto, including, but not limited to model
Condominium Units, storage areas, construction yards, signs,
construction offices, sales offices, management offices and
business offices. Declarant shall have the rgght to relocate any
or all of the same from time to time as it desires. At no time
shall any of such facilities so used or maintained by Declarant be
or become part of the Common Areas, unless so designated by
Declarant, and Declarant shall have the righec to remove the same
from the Property at any time.

18. Amendment of Declaration. Except as otherwise provided
in this Declaration, amendments to this Declaration shall be
proposed and adopted in the followiny manner:

(a) Noticae. Notice of the subject matter of the
proposed amendment shall be included in the notice of any meeting
at wvhich the proposed amendment is considered.

{b) Rasolutien. A resolution to adopt a proposed
amendment may be proposed by the Board of Directors or Owners
having in the aggregate at least a majority of the Percentage Vote.

{c) Meeting. The resolution concerning a proposed
amendment must be adopted by the designated vote at a meeting duly
called and held in accordance with the provisions of the By-Laws.

(d) Adoption. Any proposed amendment to this
Declaration nust be appraved by a vote of not less than
seventy-five percent (75%) in the aggregate of the Percentage Vote.
In the event any Condominium Unit is subject to a first mortgage,
the Mortgagee shall be notified of the meeting and the proposed
amendment in the same manner as an Owner if the Mortgagee has given
prior notice of its mortgage interest to the Board of Directors in
accordance with the provisions of the By-Laws.

(e) Special Anendments. No amendment to this
Declaration shall be adopted whi:ch‘cbang_ols_ (1) the Percentage
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all Mortgagees whose mortgage interests have been made known to the
Board of Directors in accordance with the provisions of the By-Lavws
oxccft for changes pursuant to paragraph 21 herein, or (2) the
provisions of paragraph 16 of this Declaration with respect to
reconstruction or repair in the event of fire or any other casualty
or disaster, without the unanimous approval of all Hortgagees shose
mortgage interests have been made known to the Board of Directors
in accordance with the provisions of the By-Laws or (3) the
provisions of paragraph 12 regarding the obligation of the Board of
" Directors to provide professional uana?encnt for Hidden Creek or

(4) the provisions of paragraph 15 providing for no priority of an
Cwner or other person over a Mortgagee as to insurance or
condemnation proceeds.

(£) Becording. Each amendment to the Declaration shall
be executed by the President and Secretary of the Corporation shall
include an affidavit stating that Owners representing seventy-five
percent (75%) of the aggregate of Percentage Vote or such other
amount as required by this Declaration have approved the amendment
and shall be recorded in the Office of the Recorder of Marion
County, Indiana, and such amendment shall not become effective
until so recorded.

(9) Amandments by Declarant Only. Notwithstanding the
foregoing or anything elsewhere contained herein, the Deciarant
shall have the right acting alone and without the consent or
approval of the Co-owners, the Corporation, the Board of Directors,
any Mortgagees or any other person at any time prior to the
Applicable Date to amend or supplement this Declarati = from time
to time if (i) such amendment or supplement is necessax to conform
this Declaration to the Act, as amended from time to time, or (ii)
such amendment or supplement is made to implement expansion of the
Property and Hidden Creek pursuant to Declarant's reserved rights
to expand the same as set forth in paragraph 21 hereof, or (ii1)
such amendment is necessary to ly with requirements of the
Federal National Mortgage Association, the Government National
Mortgage Association, the Federal Home Loan Mortgage Corporation,
the Department of Housing & Urban Development, the Federal Housing
Association, the Veteran's Administration or any other governmental
agency or any other public, quasi-public or privete entity which
performs (or may in the future perform) functions similar to those
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(h) l.nfnu.l_mmm,nnn. Notwithstanding an);thlnq to.
the contrary contained herein, unless specifically controlled

by a
more restrictive provision under Indlana law or contained hcr-rn,
the Corporation shall not, without the prior written notice to all
Mortgagees and the prior written consent of at least tvo-thirds
(2/3) of the Mortgagees (based upon one vote for each mortgage
owned of the Condominium Units) and of the Owners (other than
Declarant) be entitled teo:

(a) by act or omission, seek to abandon or
terminate the Horizontal Property Regime;

(b} change the pro rata interest or obligations
of any individual Condominium Unit for the
purpose of: (1) levyi assessments or
charges or allocating distributions of hazard
insurance proceeds or condemnation awards, or
(i1) determining the pro rata share of
ownership of each Condominium Unit in the
Common Areas;

(c) partition or subdivide any Condominium Unit;

(d) by act or omission, seek to abandon,
partition, subdivide, encumber, sell or
transfer the Common Areas ith. granting of
easements for public utilities or for other
public purposes consistent with the intended
use of the Common Areas shall not be deemed a
transfer within the meaning of this clause);

(e) use hazard insurance proceeds for losses to
any part of the Property (whether to
Condominium Units or to Common Areas) for
other than the repair, replacement or
reconstruction of such Property, except as
provided in paragraph 16 of this Declaration
in case of substantial damage to the
Condominium Units.

19. Acceptance and Ratification. All present and future
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any Condominium Unit shall constitute an agreement that the
provisions ot this Declaration, the Act, the By-Laws and rules and
regulations &s each may be amended or supplemented from time to
time are accepted and ratified by such Owner, tenant or occupant,
and all -ucﬁ“rrov!alon- shall be covenants running with the land
and shall bind any person having at anytime any interest or estate
in a Condominium Unit or the Property as thou such provisions
were recited and stipulated at length in each and every deed,
conveyance, mortgage or lease thereof. All persons, corporations,
partnersh’ps, trusts, associations, or other legal entities who may
occupy, use, enjoy or control a Condosinium Unit or Condominium
Units or any part of the Property in any manner shall be subject to
the Declaration, the Act, the By-lLaws, and the rules and
regulations applicable thereto as each may be amended or
supplemented from time to time.

20. MNegligenca. Each Owner shall be liable for the expense
of any maintenance, repair or replacesent rendered necessary by his
negligence or by that of any member of his family or his or their
guests, employees, agents or lessees, (including but not limited to
damage caused by any pet or any automobile) to the extent that such
expense is not covered by the proceeds of insurance carried by the
Corporation. An Owner shall pay the amount of any increase in
insurance premiums occasioned by his use, misuse, occupancy or
abandonment of his Condominium Unit or its appurtenances or of the
Comnon Areas or Limited Areas. )

21. Expandable Condominium and Declarant‘'s Reserved Rights.
Hidden Creek io and shall be an ®expandable condominium,® as
defined in the Act, and Declarant expressly reserves the right and
option to expand the Property and Hidden Creek in accordance with
the provisions of the Act and the following provisions:

(a) The real estate described and defined herein as the
Tract (in paragraph B of the introductory recitals of this
Declaration) is the real estate being subjected to the Hidden Creek
Horizontal Property Regime by this Declaration and constitutes the
first phase of the general plan of development of the Real Estate.
The balance of the Real Estate is the area into which expansion of
Kidden Creek may be made by Declarant. The maximum number of
Condominium Units which may be developed on the Real Estate,
including Condominium Units on the Tract as defined {n this



Mﬁaﬁ SPpw e ) gbg ST T eeR S > P Timearas Wamar

one (1) or more additional phases by the erecution and recording of
one (1) or more amendments or supplements to this Declaration;
provided, however, that no single exercise of such right and option
of expansion as to any part or parts of the Real Estate shall
preclude Declarant from thereafter from ctime to time further
e«panding Hidden Creek to include other portions of the Real
Estate, and such right and option of expansion may be exercised by
Declarant from time to time as to all or any portions of the Real
Estate so long as such expansion is done on or before January 1,
2001. Buch expansion is entirely at tha discretion of Declarant
and nothing contained in this orifinal Declaration or othervwise
shall require Declarant to expand Hidden Creek beyand the Tract (as
defined and described in paragraph B of the introductory recitals
of this Declaration) ur any other portions of the Real Estate which
Declarant may voluntarily and in its sole discretion from time to
time subject to this Declaration by amendments or supplements to
this Declaration as provided above. Any Condominium Units
constructed in such expansion area shall be consistent with the
quality of construction of the Condominium Units constructed in the
previous phases. Prior to expansion to an additional phase, the
improvements in such expansion phase shall he substantially
complete.

(b) The Percentage Interest which will appertain teo
each Condominium Unit in Hidden Creek as Hidden Creek may be
expanded from time to time by Declarant in accordance with the
terms hereof (including the Percentage Interest which appertains to
each of the Condominium Units included 4in this original
Declaraticn) shall be equal to the sguare footage of the
Condominium Unit divided by the total square footage of all the
Condominium Units which, from time to time, have been subjected and
subnitted to this Declaration and then constitute a2 part of Hidden
Creek. : i

(c) Simultaneocusly with the recording of amendments or
supplements to this Declaration expanding Hidden Creek, Declarant
shall record nevw Plans as required by the Act. 8Such amendments or
supplements to this Declaration shall also include provisions
reallocating Percentage Interests so that the Condominium Units
depicted on such new Plans shall be allocated Percentage Interests
in the Common Areas on the same basis as the Condmminium Units
depicted in the prior Plans. Such reallocation of Percentage
Interests shall vest when the amendment or supplement to the
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as to the Percentage Interests in the Common Areas described in the
Doclaration and shall attach to the reallocated Percentage
Interests in the Common Areas as though the liens had attached to
those Percentage Interests on the date of the recordation of the
mortgage or other lien. The Percentage Interest appertaining te
addicional Condominium Units being added by the amendment or
supplement to the Declaration are subject to mortgage liens upon
the recordation of t'.e amendment or supplement to the Declaration.

In furtherance of the foregoing, a pover coupled with an
interest is hereby granted to the Declarant, as attorney-in-fact,
to shift the Percentage Interest in the Common Areas appurtenant to
each Condominium Unit to the percentages set forth in each such
amendment or supplement to this Declaration recorded pursuant to
this paragraph 21. Bach deed, mortgage or other instrument with
respect to a Condominium Unit and the acceptance thereof shall be
deened a grant and acknowledgment of and consent to such power to
said attorney-in-fact and shall be deemed to reserve to said
attorney-in-fact the power to shift and reallocate from time to
time the percentages of ownership in the Common Areas appurtenant
to each Condominium Unit to the percentages set forth in each such
recorded amendment or supplement to this Declaration.

Each Owner of a Condominium Unit by acceptaincae of a deed
thereto, further acknovledges, consents and agrees, as to each such
amendment or supplement to this Declaration .tat is rccurded as
follows:

(1) The portion of the Real Estate described in each
such amendsent or supplement to this Declaration shall be governed
in all respects by the provisions of this Declaration.

(14) The Percentage Interest in the Common Areas
appurtenant to each Condominium Unit shall automatically be shifted
and reallocated to the -extent set forth in each such recsrded
anendment or supplement to this Declaration and upon the recording
of each such asendment or supplement to this Declaration, shall
thereby be deemed to be released and divested from such Owner and
reconveyed and reallocated among the other Owners as set forth in
each such recorded amendment or supplement to this Declaration.

(144) Each deed, mortgage or other instrument affecting
a Condominium Unit shall be deemed given subject to ‘he conditional
limitation that the Percentage Interest in the Common Areas
sppurtenant to each Condominium Unit shall, upon th. recordina of
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Declaration be divested pro tanto to the reduced percentage set
forth in such amendment or supplement to this Declarastion and
vested among the other Owners, mortgagees and others ovning an
interest in the other Condominium Units in accordance with the
terma and percentages of each such recorded amendment or supplement
to this Declaration.

(lv) A right of revocation is hereby reserved by the
grantor in each such deed, nortqar or other instrument of a
Condominiua Unit to soc amend and reallccate the Percentage Interest
in the Common Areas appurtenant to each Condominium Un?t.

) (v) The Percentage Interest in the Common Areas
appurtenant to each Condominium Unit shall {nclude and be deemed to
include any additional Common Areas included in land to which
Hidden Creek is expanded by a recorded amendment or supplement to
this Declaration and each deed, mortgage or other instrusent
affecting a Condominium Unit shall be deemed to include such
Additional Common Areas and the ownership of any such Condominium
Unit and lien of any such mortgage shall automatically include and
attach to such additional Common Areas as such amendments or
supplements to th!s Declaration are recorded.

(vi) Each Owner shall have a perpetual easement,
appurtenant to his Condominium Unit for the use of any such
addi{tional Common Areas described in any recorded amendment or
supplement to this Declaration, for the purposes therein set forth,
except as to any portion the use of which is limited by exclusive
easenents granted to the Owners (also known as Limited Areas) of
specific Condominium Units as may be provided in any such amendsent
or supplement to this Declaration.

(vil) The recording of any such amendment or supplement
to this Declaration shall not alter the amount of the lien for
expenses assessed to or against a Condominium Unit prior to such
recording.

(viii) Each Owner, by acceptance of the deed conveying
his Condominium Unit, agrees for himself and all those claiming
under him, including mortgagees, that this Declaration and each
amendment or supplement to this Declaration are and shall be deemed
to be in accordance with the Act and for purposes of this
Declaration and the Act, any changes in the respective Percentage
Interest in the Common Areas as set forth in each such amendment or
supplement to this Declaration shall be deemed to be made by



(ix) Each Owner agrees to execute and deliver such
documents necessary or desirable to cause the provisions of this
paragraph 21 to comply with the Act as it may be amended from time
to time,

22. gQranting of Fasements. The Board of Directors is
granted the authority to grant easements to utility companies
(excluding transportation companies but including cable TV
companies) wupon such terms and conditions and for such
consideration as it deenms appropriate.

2. §

(a) If, at any time, and from time to time, any portion
of the Real Estate has not been subjected and submitted to this
Declaration or to the Act by an amendment or supplement to this
Declaration and the owner or owners of such portion or portions of
the Real Estate not so subjected to the Declaration or to the Act
develop single or multi-family dwelling units on such portions then
the owner or owners of such portions of the Real Estate shall have
the benefit of the Common Areas or portions thereof, to include the
roads, the recreational facilities and associated facilities, for
the use of the persons and families living in such dwelling units
upon the same terms and conditions as the use of such Common Areas
by the owners of the Condominium Units, their families and guests.
The owner or owners of such portions of the Real Estate shall then
pay for the use of guch facilities based on the cost of coperation
and maintenance of such facilities for the year of such usage and
based on the number of living units so entitled to utilize such
facilities in proportion to all of the living units on the Real
Estate. The owner or owners of such living units shall make
payments for the usage provided herein to the Corporation at the
same time as the Owners of the Condominium Units pay their
assessments to the Corporation.

(b) Declarant shall have, and hereby reserves, an
easement over, across, upon, along, in, through and under the
Common Areas and, to the extent necessary, the Limited Areas, for
the purposes of installing, maintaining, repairing, replacing,
relocating and otherwise servicing utility equipment, facilities
and installations to serve the Property and any portions of the
Real Estate which are not part of the Property, to provide access
to and ingress and egress to and from the Property and to any such
portions of the Real Estate which are not part of the Property, to
make i{mprovements to and within the Property and any such portions
of the Real Estate which are not part of the Property, and ?o
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limited to police, fire and other emergency vehicles, trash and
garbage collection, post office vehicles and privately owned
delivery vehicles, shall have the right to enter upon the streets,
Common Areas and Limited Areas of Hidden Creek in the performance
of their duties. An easement is also granted to all utilities and
their agents for ingress, egress, installation, replacement,
repairing and maintaining of such utilities, including, but net
linited to water, sewers, gas, telephones and electricity on the
Property; provided, however, nothing herein shall permit the
installation of sewers, electric lines, water lines, or other
utilities, except as initially designed and approved by Declarant
or as thereafter may be approved by the Board of Directors. By
virtue of this easement the electric and telephone utilities are
expressly permitted to erect and maintain the necessary equipment
on the Property and to affix and maintain electric and telephone
wires, circuits and conduits on, above, across and under the roofs
and exterior walls of the Buildings.

25. Initial Management. As set forth in the By-Laws, the
initial Board of Directors consists and will consist of persons
selected by Declarant. Such Board of Directors may enter into a
management agreement with Declarant (or a corporation or other
entity affiliated with Declarant) or a third party for a term not
to exceed one (1) year with either party having the right to
terminate upon ninety (90) days notice under which the management
company will provide supervision, fiscal and general management and
maintenance of the Common Areas and, to the extent the same is not
othervise the responsibility of Owners of individual Condominium
Units, the Limited Areas, and, in general, perform all of the
duties and obligations of the Corporation. Such management
agreement may be renewed by the parties for additional terms of one
(1) year. In the event no management agreement exists because of
termination or otherwise, the Corporation shall thereupon and
thereafter resume performance of all the management duties,
obligations and functions. Notwithstanding anything to the
contrary contained herein prior to the Applicable Date, Declarant
shall have, and Declarant hereby reserves to itself (either through
a management company or otherwise), the exclusive right to manage
the Property and to perform all the functions of the Corporation.

26. Costs and Attornevs' Fees. In any proceeding arising
because of failure of an Owner to make any payments required by
this Declaration, the By-Laws or the Act, or to comply with any




By-Laws, or the rules and regulations sdopted pursuant thereto
88 each may be amended ftom time to time, the Corporation shall
be entitled to recover its costs and reasonable attorneys’ fees
incurred in connection with such default or failure.

27. Hglvsg. No Owner may exempt himself from liability
for his contr tion toward the Common Expenses by walver of
the use or enjoyment of any of the Common Aress or Limited
Areas or by abandonment of his Condominium Unit.

28. vera 3uge. The invalidity of any
covenant, restriction, condicion, limitation or other
provisions of this Declaration or the By-Laws filed herewith
shall not impair or affect in any manner the validity,
enforceability or affect the rest of this Declaration or the
attached By-Laws.

29. gggg;ggggT;. The provisions of this Declaration,
the By-Laws, the Articles of Incorporation or the Statute may
be enforced by the Corporation or by any aggrieved Owner
through court jroceedings for injunctive relief, for damages or

for both.

30. ng. Any reference to the masculine, feminine
or neuter gender herein shall, unless the context clearly
requires the contrary, be ceemed to refer to and include the
masculine, feminine and neuter genders. Words in the singular
shall include and refer to the plural, and vice versa, as
appropriate. .

31. Floor Plans. The Plans setting forth the layout,
location, idnnt!f!catfon numbers, and dimensions of the
Condominium Units and the Property are incorporated into this
Declaration by reference, and have been filed in the Office of

the Recorder of Mariom County, diana, in Horizontal Property
Plan File, as Instrument No. ! .

IN WITNESS WHEREOF, the undersigned has caused this
Declaration to be executed the day and year first above written.



STATE OF _QHXQ )

)88
COUNTY OF HAMILTON )
Before me, & Motary Publie in and for said County and
Btate, personally appeared : by me

known and by me known to be the [:.%*ﬂgnf of
Hills Building and Construction SBecrvices No. 9, Inc., who

acknowledged the execution of the foregoing “Declaration of
Horizontal Property Owne: “ip® on behalf of said Corporation.

Witness my hand and motarial Seal this _10 _ day

lotary’?uh;(c ‘

of May . 1994,

My Commission Expires: 2-18-99

My County of Residence: Hamilton

[P
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EMHIBIT C
Hidden Creek Horizontal Property Regime

Building Unit Squage Footage Percentage Interest
5=-8155% 101 1072 5.8324
102 1072 5.8324
103 1072 5.8324
104 1072 5.8324
205 1072 5.8324
206 1072 5.8324
207 1072 5.8324
208 1072 5.8324
5-8163 101 1072 5.8324
102 1072 5.8324
103 1379 7.5027
104 1379 7.5027
205 1072 5.8324
206 1072 5.8324
207 1379 7.5027

208 1379 7.5027
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until the Applicable Date determined as provided above, to
exercise all of said Owner's right to vote and to vote as
Declarant determines on all matters as to which members are
entitled to vote under the Declarstion, these By-Laws, the Act,
or otherwige. This appointment of Declarant as such Owner's
agent, attorney-in-fact and proxy shall not be sffected by
incompetence of the Owner granting the same.

Section 3.03. Additional Qualifications. Where an Owner

consists of more than one person or is a partnership,
corporation, trust or other legal entity, then one of the
rersons constituting the multiple Owner, or a partner or an
officer or trustee shall be eligible to serve on.the Board of
Directors, except that no single Condominium Unit may be
represented on the Board of Directors by more than one person

at a time.

Section 3.04. Term of Office and Vacancy. Subject to

the provisions of Section 3.02 hereof, one (1) member of the
Board of Directors shall be elected at each annual meeting of

the Corporation. The Initial Board shall be deemed to be
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(3) year term, one for a two (2) year term, and one for a one
(1) year term so that the terms of one-third (1/73) of the
Directors shall expire annually. There shall be separate
nominations for the office of each Director to be elected at
such first election after the Applicable Date. Each Director
shall hold office throughout the term of his election and until
his successor is elected and qualified. Subject to the
provisions of Bection 3.02 hereof as to the Initial Board, any
vacancy or vacancies occurring in the Board shall be filled by
a vote of 2 majority of the remaining Directors or by vote of
the Owners if a Director is removed in accordance with Section
3.05 of this Article III. The Director so £illing & vacancy
shall serve until the next annual meeting of the mehhe:a and
until his successor is elected and qualified. At the first
annual meeting following any such vacancy, a2 Director shall be
elected for the balance_of the term of the Director so removed
or in respect to whom there has otherwise been a vacancy.

Section 3.05. Removal of Directors. A Director or

Directors, except the members of the Initial Board, may be

removed with or without cause by vote of a majority of the



gection 3.06. Duties of the Bosrd of Directors. The
Board of Directors shall provide for the administration of
Hidden Creek Horizontal Property Regime, the maintensance,
upkeep and replacement of the Common Areas and Limited Areas
(unless the same are otherwise the responsibility or duty of
owners of Condominium Units), the establishment of a budget and
the collection and disbursement of the Common Expenses. After
the Applicable Date, the Board shall, on behalf of the
Association, employ a reputable and recognized professional
property management agent (herein called the *Managing Agent®)
upon such terms as the Boaird shall £ind, in its discretion,
reasonable and customary. The Managing Agent shall assist the
Board in carryinq out its duties, which include, but are not

" 1limited to:

(a) protection, surveillance and replscement of the
Common Areas and Limited Areas, unless the same are
otherwise the responsibility or duty of Owners of
Condominium Units: provided, however, that this duty

shall not include or be deemed oOr interpreted as a
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(e) 1landscaping, peinting, decorating, furnishing,
maintensnce and upkeep ot the Common Areas and, where
applicable, the Limited Areas;

(d) surfacing, paving and meintaining private

streets, parking aress and sidewalks to the extent the
same are not included in a Condominium Unit or constitute
Limited Areas;

{e) assessment and collection from the Owners of
the Owner's share of the Common Expenses;

(f) preparation of the annual budget, a copy of
which will be mailed or delivered to each Owner at the
same time as the notice of annual meeting is mailed or
delivered;

(9) prepafing and delivering annually to tke Owners
a full accounting of 211 receipts and expenses incurred
in the prior year; such accounting shall be delivered to
each Owner simultaneously with delivery of the proposed
annual budget for the currant year;

(h) procuring and maintaining for the benefit of

the Owners, the Corporation and the Board the insurance




insurance coverages as the Board, in its sole discretion, may
deem necessary or advisable. .

Section 3,07. Powers of the Board of Directors. The
Board of Directors shall have such powers as are reasonsble and
necessary to accomplish the performance of their duties. These
powers include, but are not limited to, the power:

(a) to employ a Managing Agent to assist the Board
in performing its duties, including keeping a record and
minutes of all meetings; provided, however, except as
otherwise provided in Paragraph 25 of the Declaration,
any management agreement shall be terminable by the
Curporation for cause upon thirty (30) days written
notice and any such agreement may not exceed onz (1)
year, renewable by agreement of the parties for
successive one (1) year periods.

(b) to purchase for the benefit of the Owners such
equipment, materials, labor and services as may be
necessary in the judgment of the Board of Directors;

(c) to employ legal counsel, architects,
contractors, accountants and others as in the judgment of

the Board of Directors mai be necessary or desirable in
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(d) to employ, designate, discharge snd remove such
personnel as in the judgment of the Boazd of Directors
may be necessary for the mainteuaance, upkeep, repair and
replacement of the Common Areas >ad, where applicable,
the Limited Areas;

(e) to include the costs of all of the above and
foregoing as Common Expenses and to pay all of such costs
therefrom;

(£) to open and maintain a bank account or .ccounts
in the name of the Corporation;

(g) to adopt, resise, amend and alter from time to
time rules and reguletions with respect to use,
occupancy, operation and enjoyment of the Property.

(h) to adopt an annual budget for each fiscal year
for the purpose of estimating the total amount of Common

Expenses for such fiscal year.

Section 3.08. Limitation on Board Action. After the

e e o

Applicable Date, the authority of the Board of Directors to

enter into contracts shall be limited to contracts involving a

total expenditure of less than $2,500.00 without the Board

o




(a) contracts for teplacing or restoring portions
of the Common Areas or Limited Areas damaged or destroyed
by fire or other casualty where the cost thereof is
payable cut of insurance proceeds actually received;

(b) proposed contracts and proposed expenditures
set forth in the annual budget; and

(c) expenditures necessary to deal with emergency
conditions in which the Board of Directors reasonably
believes there is insufficient time to call a meeting of
the Owners.

Section 3.09. Compensation. No Director shall receive

any compensation for his services as such except to such extent
88 may be expressly authorized by a majority of tye Percentage
Vote. The Managing Agent shall be entitled to reasonable
compensation for its services, the cost of which shall be a
Common Expensa.

Section 3.10. Héetings. Regular meetinqs-;f the Board
. of Directors may be held at such time and place as shall be
determined from time to time by a majority of the Directors.
The Secretary shall give notice of regular meetings of the

Board to each Director personallf or by United States mail at
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to the Secretary who shall either personally or by mail, &nd at
least three (3) days prior to the date of such special meeting,
give notice to the Board members. The notice of the meeting
shall contain a statement of the purpose for which the meeting
is called. Such meeting shall be held at such place and at
such time within Marion County, Indiana, or any of the
contiguous counties, as shall be designated in the notice.

Section 3.11. Waiver of Wotics. Before any meeting of
the Board, any Director may, in writing, waive notice of such
meeting and such waiver shall be deemed equivalent to the
giving of such notice. The presence of any Director at a
meeting or his subsequent consent to the actions taken thereat,
shall, as to such Manager, constitute a waiver of notice of the
time, place and purpose thereof. If all Directors are present
at any meeting of the Board, no notice shall be required and
any business may be transacted at such meeting.

‘Section 3.12. Quorum. At all meetings of the Board a
majority of the Directors shall constitute a quorum for the
transaction of business and the votes of tha'majority of the
Directors present at a meeting at which a quorum is present
shall be the decision of the Board.

Section 3.13. Non-Liability of Directors. The Directors

shall not be liable to the Owners or any other persons for any



individuasl willful misconduct, bad faith or gross negligence.
The Corporation shell indemnify and hold hacmless and defend
each of the Directors against any and all liability to any
person, firm or corporation arising out of contracts made by
the Board on behalf of Hidden Creek or the Corporation, unless
any such contract shall have been made in bad faith or contrary
to the provisions of the Declaration or By-Laws. It is
intended that the Directors shall have no personal liability
with respect to any contract made by them on behalf of Hidden
Creek or the Corporation and that in all matters the Board is
acting for and on behalf of the Owners as their agent. The
lisbility of any Owner arising or% of any contract made by the
Board or out of the aforesaid indemnity in favor of the
Directors shall be limited to such percentage of the total
liability or obligation thereunder as is equal to his
Percentage Interest. Every contract made by the Board or the
Managing Agent on behaif of Hidden Creek shall provide that the
Board of Directors and the Managing Agent, as the case may be,
are acting as agent for the Owners and shall have no personal
liability thereunder, except in their capacity as Owners (if
applicable) and then only to the extent of their Percentage

Interest.



party to any action, suit or proceeding by reason of the fact
that he is or was a Director of the porporltion. against the
reasonable expenses, including attorneys’ fees, sctuslly and
necessarily incurred by him in connection with the defense of
such action, suit or proceeding, or in connection with any
appeal therein, except as otherwise specifically provided
herein in relation to matters as to which it shall be adjudged
in such action, suit or proceeding that such Director is liablse
for gross negligence or misconduct in the performance of his
duties. The Corporation shall also reimburse to any such
Director the reasonable costs of settlement of or judgment
rendered in any action, suit or proceeding, unless it is
determined by a majority of the Percentage Vote that such
Director was guilty of gross negligence or misconduct. 1In
making such findings and notwithstanding the adjudication in
any action, suit or proceeding against a Director, no Director
shall be considered or deemed to be guilty of or liable for
negligence or misconduct in the performance of his duties
where, acting in good faith, such Director relied on the books
and records of the Corporation or statements or advice made by
or prepared by the Managing Agent of Hidden Creek or any
officer or employee thereof, or any accountant, attorney or
other person, firm or corporation employed by the Corporation

to render advice or service unless such Director had actual
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Director be deemed quilty of or liable for negligence or
misconduct by virtue of the fact thast he falled or neglected to
attend a meeting or meetings of the Board of Directors.

Section 3.15. Bond. The Board of Directors shall
tequire the Menaging Agent, Treasurer, employees, officers and
agents handling or responsible for funds of or administered on
behalf of the Corporation to have surety bonds indemnifying the
Corporation against larceny, theft, embezzlement, forgery,
misappropriation, wilful misapplication and other acts of fraud
or dishonesty in an amount not less then the estimated maximum
amount of funds, including reserve funds, in the custody of the
Corporation or the Managing Agent, as the case may be, at any
given time, but in no event less than a sum equal to three (3)
months aggregate assessments oa all Condominium Units, plus
reserve funds. Such bonds shall also spécifically include
protection for any insurance proceeds received for any reason

by the Board.

The bonds shall contain uaivérs by the isgggrs of the
bonds of all defenses based upon the exzclusion of persons
serving without compensation from the definition of employees
or similar terms or expressions. The expense of any such
bonds, except those maintained by the Nanaging Agent, shall be

a Common Expense. The bonds shall provide that they may not be



cancelled or lubltlﬂti.llf_modillod (including cancellation for

acn-payment of premium) without at {eo:t ten (10) days prior
written notice to the Corporation and to all Mortgagees.

ARTICLE IV
Officers
Section 4.01. Officers of the Association. The

principal officers of the Corporation shall be the President,
Vice President, Secretary and Treasurer, all of whom shall be
elected by the Board. The Directors may appoint an Assistant
Treasurer and an Assistant Secretary and such other officers as
in their judgment may be necessary. Any two or more offices
may be held by the same person, except that the duties of the
President and Secretary shall not be performed by the same
person. - =

Section 4.02. Election cf Officers. The officers of the
Corporation shall be elected annually by the Board at the
initial meeting of each new Board. Upon an affirmative vote of
2 majority of all members of the Board, any officer may be

removed either with or without cause and his successor elected
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Bection 4,03. Ihe Pregident. The Prasident shall be

elected from among the Directors snd shall be the chief
executive officer of the Corporation. He shall preside at 211
meetings of the Corporation and of the Board, shall have and
discharge all the general powers and duties usually vested in
the office of president or chief executive officer of an
association or a stock corporation organized under the laws of
Indiana, including but not limited to the power to appoint
committees from among the Owners as he may deem necessary to
assist in the affairs of the Corporation and to perform such
other duties as the Board may from time to time prescribe.

Section 4.04. The Vice President, The Vice President

ghall be elected from among the Directors and shall perform all
duties incumbent upon the President during the absence or
disability of the President. The Vice Prcsidentlshnll also
perform such other duties as these By-Laws may prescribe or as
shall, from time to time, be imposed upon him by the Board or
by the President. -

Section 4.05. The Secretary. The Secretary shall be
elected from among the Directors. The Secretary shall attend
ell reetings of the Corporation and of the Board a2nd shall keep
or caﬁse to be kept a2 true and complete record of the
proceedings of such meetings, shall perform all other duties as
from time to time may be prescribed by the Board. The
Secretary'shall specifically see that all notices of the
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Corporation or the Board are duly given, mailed oz delivered,
in sccordance with the provisions of these By-Laws.

Section 4.06. The Tressurer. The Board shall elect from
among the Diroctori a T;;lsﬁrar who shall maintain a correct
and complete record of account showing accurately at all times
the financial condition of the Corporation and who shall
perform such other duties incident to the office of Treasurer.
He shall be tﬁe legal custodian of all monies, notes,
securities and other valuables which nay from time to time come
into possession of the Corporation. He shall immediately
deposit all funds of the Corporation coming into his hands in
some reliable bank or other depository to be designated by the
Bnard and shall keep such bank account or accounts in the name
of the Corporation. The Treasurer may permit the Managing
Agent to handle and account for monies and othcr.assetl of the

Association to the extent appropriate as part of its duties.

Section 4.07. Assistant Officers. The Board of
Directors may, from time to time, designate and elect from
among the Owners an Assistant Secretary and an Assistant
Treasurer who shall have such powers and duties as the officers
whom they are elected to assist shall delegate to them and such
other bowers and duties as these By-Laws or the Board of

Directors may prescribe.

- 24 -
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ARTICLE V
Asgessments

Bection 3.01. Anpusl Accounting. Annually, after the

close of each fiscal year of the Corporation, the Board shall

cause to be prepared and furnished to each Owner a financial
statement prepared by a certified public accountant or £irm of
certified public accountants then serving the Corporation,
which statement shall show all receipts and ezpenses received,
incurred and paid during the preceding fiscal year.

Section 5.02. Proposed Annual Budget. Annually, on or
before the end of each fiscal year, the Board of Directors
shall adopt an annual budget for the next fiscal year
estimating the total amount of the Common Expenses for the next
fiscal year. Such budget shall separately specify the amount
that will be necessary to maintain, repair and replace the
Carports and garages. Such budget may not increase by more
than twenty percent (20%) of the previous annual budget without
the approval of a majdrity of the Owners. A coé}.of such
budget shall be furnished to each Owner at or prior to
December 1 of each year. The annual budget as presented to the
Owners at the annual meeting of the Corporation gshall be the
basis for the Regular Assessments (hereinafter defined) and
Additional Assessments (as hereinafter defined) during such
fiscal year. The annual budget, the Regular Assessments,

Additional Assessments and all sums assessed by the Corporation

- 25 -




shall be established by using generally accepted iccountlng
principles applied on a consistent blull.  The annual budgat

and the Regular and Additional All!llmlﬂtl lhlll, in ldditionl
be established to include the cntablllhmcnt lnd mlintenlnco o£‘
an adequate replacement rererve fund tor capital oxpnnditu:es ;
and replacement and repair of the Common aroal, which

replacement reserve fund shall be uged tor those purposas and f

not for usual and ordinary repai: lxpenacs ot tho Common

Areas. Such replacement reserve fund for capitai expsnditures

and replacement and repair of the Common Areas shall bc

maintained by the Corporation in a separa

1nt¢rest bearing

account or accounts with one or more banks saving 'and loan

associations authorized to conduct business:!n.narion County,_
Indiana, selected from time to time by tho Board.u Tha £a11ure' :
or delay of the Board of Directors to prepara_ln annual budget:'”'

and to furnish a copy thereof to the Ouners :hall not ;
constitute a waiver or release in any manner of the obligations_ '

of the Owners to pay the Common Expenses as herein provided,

whenever determinec. i 4%3“ _ '73:gfﬂ:“"

Section 5.03. Regular Assessments and Additiona

Assessments. The annual budget as adopted by the Boa:d shall.
based on the estimated cash requirement £or the COmmon Expenses

in the current fiscal year as set forth in said budget, contain o
an assessment against each Condominium Unit based on tha

Percentage Interest of each COndominium Unit and an Additionai
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Assessment against each Owner of a garage(s). Immedistely
following the adoption of the annual budget (1) each Owner
shall be given written notice of th; assessment against his
respective Condominium Unit (herein called the “Regular
Assessment®) and (2) each Owner of a garage(s) shall be given
written notice of the assessment applicable to such Owner's
garage(s) as prcvided in paragraph 7(d) of the Declaration
(herein called "Additional Assessment®). The aggregate amount
of the Regular Assessments and Additional Assessments shall be
equal to the total amount of expenses provided and included in
the final annual budget, including reserve funds as hereinabove
provided. The Regular Assessment and Additional Assessment (as
applicable) against each Condominium Unit shall be paid in
advance in equal monthly installments, commencing on the first
day of the first month of each fiscal year and monthly
. thereafter through and including the first day of the last
month of such fiscal year. Payment of the monthly installments
of the Regular assessment and Additional Asaess;ént shall be
made to the Board of Directors or the Managing Agent, as
directed by the Board of Directors; provided, however, Owners
may elect to pay monthly asessments quarterly, semi-annually or
annually, in advance. The Regular Assessment and Additional
Assessment (as applicable) for the current f£iscal year of the
Corporation shall become a lien on each separate Condominium

Unit as of the first day of each fiscal year of the g

J 8

- 27 -

weverreYen, : - S— ; - e e
RO W S Raee iy iihiia FUMIASEA 315 7 vy e Sn R o uﬂw%ﬂ,ﬁ?{q S T :
: 24 ! T s ey Liae ¥ A T = o - b T B
A r =& . iy =iy e TR R e B e i it

Ha



o > ey oy Ry g L

Corporation, even though the final determinstion of the amount
of such Regular Assessment or Additionel Assessment may not
have been made by that date. The fact that an Owner has paiad
his Regular Assessment or Additional Assessment for the current
fiscal year in whole or in part based upon & previous budget
and thereafter, before the annual budget and Regular Assessment
and Additional Assessment are finally determined and approved,
sells, conveys or transfers his Condominium Unit or any
interest therein, shall not relieve or release such Owner or
his successor as owner of such Condominium Unit from payment of
the Regular Assessment and Additional Assessment for such
Condominium Unit as finally determined, and such Owner and his
successor as owner of such Condominium Unit shall be jointly
and severally liable for the Regular Assessment and Additional
Assessment as finally determined. Any statement of unpaid
assess&ents furnished by the Corporation pursuant to Section
8.02 hereof prior to the final determination and -adoption of
the annual budget and Regular Assessment and Additional
Assessment for the year in which such statement is made shall
state that the matters set forth therein are subject to
adjustment upon determination and adoption of the f£final budﬁet
and Regular Assessment and Additional Assessment for such yYear,
and all parties tr -'hom any such statement may be delivered or
who may rely thereon shall be bound by such final

determinations. Monthly installments of Regular Assessments

d
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and Additional Assessments shall be due and payable

automatically on their respective dqc dates without any notice
from the Board or the Corporation, and neither the Board nor
the Corporation shall be responsible for providing any notice
Or statements to Owners for the same.

Section 5.04. Special Assessments. From time to time
Common Expenses of an unusual or extrdordinarr nature or not
otherwise anticipated may arise. At such time and without the
approval of the Owners, unless otherwise provided in these
By-Laws, the Declaration or the Act, the Board of Directors
shall have the full right, power and suthority to make special
assessments which, upon resolution of the Board, shall become a
lien on each Condominium Unit, prorated in accordance with the
Percentage Interest of each Condominium Unit (herein called
"Special Assessment®) or in the event the special issessment
relates only to garages Prorated among those Condominium Units
with the garages. Without limiting the generality of the
foregoing provisions, Special Assessments may be made by the
Board of Directors from time to time to pay for capital
expenditures, to pay for the cost of any repair or
reconstruction of damage caused by fire or other casualty or
disaster to the extent insurance proceeds are insufficient

therefor under the circumstances described in the Declaration.

- 29 -
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Section $.05. Failure o £ Ovner to Pay Assesgments.

(a) No Owner msy exempt himself from paying Regulas
Assessments, Additional Assessments and Bpecial Assessments, or
from contributing toward the expenses of administration and of
maintenance and repair of the Common Areas and, in the proper
case, of the Limited Areas, of the Buildings, and toward any
other expense lawfully agreed upon, by waiver of the use or
enjoyment of the Common Arnras or by abandonment of the
Condominium Unit belonging to him. Each Owner shall be
personally liable for the payment of all Regular, Additional
and Special Assessments. Where the Owner constitutes more than
one person, the liability of such persons shall be joint and
several. If any Owner shall fail, refuse or neglect to make
any payment of any Regular Assessments, Additional Assessments
or Special Assessments when due, the lien for such Assessment
on the Owner's Condominium Unit may be filed and foreclosed by
the Board for and on behalf of the Association as provided by
law. Upon the failure of an Owner to make payments of any
Regular Assessments, Additional Assessments or Special
Assessments, within ten (10) days after such are due, the
Board, in its discretion may (1) impose a late charge of up to
twenty-five percent (25%) of the amount in default, (2)
accelerate the entire balance of the unpaid Assessments and
declarc the same immediately due and payable, notwithstanding

any other provisions hereof to the contrary, (3) eliminate such

- 30 =
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Owner's right to use the recreational fecilities, and (4)
eliminate such Owner's right to vote. 1In any action to
foreclose the lien for any Assessments, the Owner and any
occupant of the Condominium Unit shall be jointly and severally
lisble for the payment to the Corporation of rzessonable rental
for such Condominium Unit, and the Board shall be entitled to
the appointment of a receiver for the purpose of preserving the
Condominium Unit and to collect the rentals and other profits
therefrom for the benefit of the Corporation to be applied to
the unpaid Regular Assessments, Additional Assessments or
Special Assessments. The Board may, at its option, bring a
suit to recover a money judgment for any unpaid Regular
Assessment, Additional Assessment or Special Assessment without
foreclosing or waiving the 1len securing the same. In any
action to recover a Regular Assessment, Additional Assessment
or Special Assessment, whether by foreclosure or otherwise, the
Board, for and on behalf of the Corporation, shall be entitled
to recover costs and expenses of such action incurred,
including but not limited to reasonable attorneys®' fees, from
the Owner of the respective'Condominium Unit.

(b) Notwithstanding anything contained in this Section
or elsewhere in the Declaration and these By-Laws, the lien for
8ny Regular Assessment, Additional Assessment or Epecial
Assessment shall be subordinate to the lien of any Mortgagee

and any sale or transfer of a Condominium Unit to a Mortgagee
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pursuant to a foreclosure on i{ts moegtgage or conveyance in eu
thereof or a conveyance to any person at a public sale in a
manner provided by law with respect to mortgage foreclosures,
shall extinguish the lien of any unpaid installment of any
Regular Assessment, Additional Assessment or Special Assessment
a8 to such installments which became due prior to such sale,
transfer or conveyance; provided, however, that the
extinguishment of such lien shall nct relieve the prior owner
from personal 1iability therefor. No such sale, transfer or
conveyance shall relieve the Condominium Unit or the purchaser
at such foreclosure sale, or grantee in the event of conveyance
in lieu thereof, from liability for any installments of Regular
Assessments, Additional Assessments or Special Assessments
thereafter becoming due or from the lien therefor. Such unpaid
share of any Regular Assessments, Additional Assessments or
Special Assessments, the lien for which has been divested as
aforesaid, shall be deemed to be a Common Ezpense, collectible
from all Owners (including the party acquiring the subject
Condominium Unit from which it arose), as provided in the Act.
Section 5.06. Regqular Assessmenia Prior to Applicable
Date. The purpose of this saction is to provide for the
maintenance and upkeep of Hidden Creek and for the payment of
the Common Expenses during the period prior to the Applicable
Date. Accordingly, and notwithstanding any other provision

contained in the Declaration, these By-Laws, the Act or °
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