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DECLARATION
OF 8
COVENANTS, CONDITIONS ANDfi;; &
RESTRICTIONS £ o
OF 2H L 7
MERRIMAC

Thisrrstrumect Recorded \.‘UN 23 1994 —

Eharen K. Chatry, Recorder, Hamihon County, IN

THIS DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS Is made this ___ 1oyt dayof _ _Yone , 1994, by
Merimac Cerporatlon, an Indiana Corporatlon, herelnafter referred to as
“Declarant”.
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WHEREAS, Declarant Is the sole owner of the fee simple due to certain real
estate fccated In Hamllton County, Indiana, more particularly described In Exhibit
*A" attached hereto and Incorporated herein by this reference, consisting of
approximately 160 acres (the "Real Estate™); and,

WHEREAS, Declarant deslres to preserve the character of Merrimac and to0
protect the property values within the Real Estate; and,

WHEREAS, Declarant Intends to sell the Real Estate restricting It In
accordance with a commion plan designed to preserve the value and residendal
qualitles of the Real Estate for the benefit of Its future owners; and,
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WHEREAS, Declarant Intends ro restrict the uses of the Real Estate in
accordance with 3 common plan as stated In this Declaratlon;

NOW, THERFFORE, Declarant declares that the Real Estate shall be held,
transferred, encumbered, used, sold, conveyed, leased and occupled sublect to the
covenants and restrictions contalned in this Declaration expressly and exclusively
for the use and beneflt of the Real Estate and of each and every person or entty
who now or In the future owns any portlon or portlons of the Real Estate.
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SECTION | DEFINITIONS, The following terms used In this Declaradon shalf
have the followlng meanings:

Section 1.1 Assoclation. “Assoclatdon® means Memimac Homeowners'
Assoclation, Inc., Its successors and assigns, an Indiana not-for-profit corporaton,
which Is the Incorporated assoclation of all Owners In the Real Estate more
particularly described In Sectlon 5 of this Declaration, :

Section 1.2 Board of Directors. "Board of Directors™ means the govermning
body of the Assoclation elected by the Owners In accordance with the By-Laws,

Sectlon 1.3 Bullding. "Bullding” means all structures erected on the Real
Estate, Including Resldences, garages, accessory bulldings, outbulldings, or covered
and enclosed permanent structures of any kind.

Section 1.4 Bullder. “Bullder”™ means the person, firm or entity (Including
the Developer) constructing the first Resldence on each Lot.

Section (.5 By-Laws. "By-Laws™ means the By-Laws of the Assoclatlon
providing for the administration and management of the Assoclation,

Secton 1.6 Committee. "Committee” means he Architectural Control
Committee which shall be consttuted and governed as set out In Section 9 of this
Declaration.

Section 1.7 Common Area. "Common Area" means those portlons of the
Real Estate deslgnated "C.A." or "Common Area” on the Plat.

Section 1.8 Common Expenses. "Common Expenses™ means the expenses
of adminlstration or the Association, expenses for the upkeep, imaintenance, repalr
and replacement of the Common Area and other costs and expenses Incurred by
the Assoclaton for the common benefit of the Owners,

Section 1.9 Dellnquency Date. "Delinquency Date™ means the date which
Is ten (10) days after the due date of any Regular or Speclal Assessment.

Section 1.10 Developer. "Developer® means Mermimac Corporatlon, an
Indiana Corporation, and any successor or assignee of lts interest In all or part of
the Real Estate or In this Declaration under an Instrument or Instruments which
expressly state that the successor or assignee thereunder shall become the
Developer for purposes of this Declaration,

Section 1.11 Dralnage Easements., "Dralnage Easemenu™ means the
easements labeled "D.E." on the Plat which have been created to provide paths and
courses for area and local storm dralnage either over land or In adequate
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underground condults to serve the needs of the Real Estate, the lands adjolning the
Real Estate, and the public drainage system.

Sectlon 1.12 Ingress-Egress Easements. "Ingress-Egress Easements™ mean
the casements labeled "1.E.= on the Plat which have been created to provide Ingress
and egress to, over and from the Real Estate.

sectlon 1.13 Lot. "Lot" means one of the numbered lots as shown an the
Plat of the Real Estate.

Secton (.14 Mortgagee. "Mortgagee™ means the holder of any first
mortgage on any Lot or Resldence and other Improvement constructed on a Lot.

Sectlion 1.15 Owner. "Owmer” means a person, Krm, corporadon,
partnership, trust or other legal endcy or any comblnatlon therec?, Including
Declarant, which owns the record fee simple tide to a Lot; provided that persons or
enddes owning 2 single Lot as tenants In common, Jolnt tenants, tenants by the
entretles or any form of Joint or divided ownership, shall be deemed one Owner
for purposes of thls Declaration, and provided further that any person holding
record fee simple title for purpases of security only shall be excluded.

Section 1.16 Phase. "Phase™ means that norton of the Real Estate
conaa'ned n Individual plat(s) to be reccrded as sections of the Real Estate ready
to be conveyed to Individual Lot purchasers.

Sectlon 1.17 Plat. "Plat" means the Master Development Plan of theReal
Estate prepared by Melton-Packard and Assoclates attached to thls Declaration as
Exhiblt "B" and Incomporated by this reference, the Plat of Phase 1 and the Plats of ,
any subsequent Phases, "Plat of Phase 1™ means the plat prepared by Melton-
Packard and Assoclates attached to this Declaration as Exhibit "C" and recorded in
the Office of the Recorder of Hamilton Cow.«y, Indlana, as Document

—

Section 1.18 Real Estate. "Real Estate® means the real estate described In
Exhibit A together with any addltlons thereto as provided In this Declaratlon.

Secdon (.19 Residence. "Residence” means 3 single-famlly dwelling
constructed on a Lot,

Section 1.20 Sewer Easenvents. "Sewer Easement:” mean the easemenls
labeled “S.E.” on the Plat which have been created for the use of the udlity having
jurisdiction over the storm and sanitary waste disposal systems for the purpose of
Installation and malntenance of sewers,
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Secton 1.21 Vehicle, "Vehicle” means motor homes, moto.-powerad
conveyances, boats, trailers, campers, motorcycles, scooters, trucks, vans, tractors,
tractor trallers, buses and automoblles.

SECTION 2 IN GENERAL

Secton 2.1 Name. The Real Estate shall be known and designated as
"Merrimac” and shall consist of single family Lots numnbered 1 through 295.

Sectlon 2.2  Resldental Development.  The Memimac Resldental
Development and each Resldence constructed within the Real Estate shall be used
by Its Owners and occupants exclusively for residental purposes. No commercial
bullding shall be erected, altered, placed or permitted to remain on any portion of
the Real Estate. No business actvity or business shall be carrled on or conducted
from a Resldence excent for home occuparions permitted under applicable zoning
laws as approved by the Committee. Leasing of a Resldence for resldental purposes
shall not be consldered a business or buslness actlvity as long as the lease meets the
requirements of this Declaratlon applicable to the particular Residence.

Section 2.3 Governmental Rescrictlons. The Real Estate and all Lots and
Residences constructed upon Lots shall e subject to the zonlng ordinances and

regulations of the applicable govemmental authorities all of which are Incorporated
by reference.

Section 2.4 Efect on Owners. The Owners of any Lot subject to this
Declaratlon by acceptance of a deed conveying title thereto or In the execution of
a contract for the purchase thereof, whether from Developer or a subsequent
Owner of such Lot, shall accept such deed and execute such contract subject to
each and every restriction and agreement hereln contained. By acceptance of such
deed or execution of such contract, the Owner acknowledges the rights and powers
of Developer and th> Commirtee with respect to these restrictions and also for
themselves, their helrs, personal representatives, successors, and assigns, such
Owners covenant and agree and consent to and with Developer and to and with
the Owners and subsequent Owners of cach of the Lots afected by these
restricdons, to keep, observe, comply with and perform such resuictions and
agreements.

SECTION 3 PHYSICAL CHARACTERISTICS OF THE DEVELOPMENT.

Secdon 3.1 Ownership of Common Area. The Comnion Area shall be
conveyed to or owned by the Associaton as Indicated In this Sectlon, and shall be
held for the use and enjoyment of the Owners, all of which shall have the right and
easement of enjoyment In and to the Common Area which right shall pass with tltle
10 every Lot subject to the provislons of this Declaration Including, but not limited
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Sectlon 3.1.1 The Assoclatlon shall have the right, upon approval of two-
thirds (2/3) of all Class A and Class B Owners and by two-thirds (2/3) of
all first mortgagees, to dedicate or transfer all or any part of the Common
Area to any public agency, authority or udlicy for such Common Area

purposes and sublect to such condltions as may be agreed by the
Assoclation.

Sectlon 3.1.2 The Assoclation shall have the right to adopt surh rules and
regulations regarding the Common Areas as It deems necessary.

Sectlon 3.1.3 The Common Area In each phase shali be conveyed to or
owned by the Assoclation at the time of conveyance of the last Lot In the
particular Phase of the Project; provided, however, that expenses relating to
the maintenance of the Common Area within each Phase are to be Included

within the Assoclatlon's budget from the tme of conveyance of the first Lot
In the particular Phase of the project.

Section 3.1.4 The Declarant may develop and con:truct Improvements on
any portlon of the Real Estate deslgnated as Common Area without
permission of the Owners as long as the Common Area has not yet been
conveyed to the Assoclation.

Sectlon 3 1.5 Any Owner may delegate In accordance with the provisions
of this Declaration and the rules or regulations of thls Declaratlon and the
rules or regulations promulgated by the Assoclation his right to enjoyment
and use of the Common Area and facllltles to a member of his famlly, his
tenanss or vontract purchaser who reside on any Lot.

Secton 3.1.6 If by reason of inexacuness of construction, settling after
construction or for any other reasons, improvements on any Common Area
encroach upon any Lot, an easement shall be deemed to exlst and run to
the Assoclation for the malntenance, use and enjoyment of such Common
Area.

Section J.2 Malntenance of Common Area. The Assoclation shall

~alntaln, repalr and replace all of the Common Area Including but not limited to
we entry ways, the lakes, walking paths, Memimac signs, community bullding,
landscaplng, and any other improvements on the Common Area In the manner
deemed necessary and appropriate by the Board In lts sole discredon and shall
provide such other services as the Board shall determine approprlate.

Section 3.3 Easements. Perpetual and non-exciusive Dralnage Easemient,

Sewer Easements, and Udlity Easements for the purposes of the Installatlon,
malntenance, repalr and replacement of all sewer, water, stonn water, power and
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telephone lines, plpes, condults, transformers, or cable telev:i:+ facllides are
reserved as shown on the Plat. Ingress-Egress Easements are als¢ t¢:1:v-.d as shown
on the Plat. Within these easements, no structure, or other matenai shall be placed
or permitted to remain which may damage or interfere with the Instaliation and
maintenance of utllitles or which may change the direction or flow of dralnage or
which may obstruct or retard the flow of drainage. Plants, trees and other
vegetaton are allowed In the easements subject to any other restrictions on

landsc: ping contained In this Declaradon or any other Declaradon applicable to the
Real E.itate,

Section 3.4 Streets, Until acceptance by the appropriate governmental
unit, all streets within the Real Estate shall be considered to be Common Area.

Sectlon 3.5 Underground Udlides. All utilides Including but not limlited to
water, gas, electric, sewer and cable television shail be installed underground.

Secton 3.6 Sldewalks. Sidewalks no less than four (4) feet in width shall
be constructed across that porton of each Lot which Is considered to be the front,
and the Installation and malntenance of sald sldewalk shall be the responsiblilty of
each Individual Lot Owner. These sidewalks shall be fully completed and avallable
for use not later than the date of Inltlal occupancy of such Resldence.

SECTION 4 CONSTRUCTION PROVISIONS

Sectlon 4.1 One Residence. Only one Resldence shall be constructed on
any Lot.

Sectiun 4.2 Minlmumt “esidence Slze, Each Resldence In the Real Estate
shall ¢ *nialn at least thiee (3) pa~r ~ms and two (2) full bathrooms. The following
minlmum sizes shall apply to v 1 X.,ldence constructed on a Lot:

4.2.1 One story Resldenc - * -ali have finisned ground floor area of not less
than 1700 square feet above finished grade.

4.2.2 Two-story Resldences shall have a finlshed ground floor ared of not
less than {000 square feet above finished grade and a total finlshed area of
not less than 1900 square feet above finished gradc.

For purposes of this Section 4.2, ground floor area shall be determined
from the area of the Residence measured from the ouwslde of the bullding
foundations excluslve of open porches, breezeways, garages, chimneys and eaves.

The provisions of this Sectlon 4.2 may be walved by the Commlttee upon
application In writing by any Lot Owner. No walver wlil be valid unless and undl It
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Is properly signed by a member of the Committee and plaved of record In the
Office of the Recorder of Hamliton County, Indlana.

Section 4,3 Maximum Helght. No single family Residence ex:clusive of
chimney shall exceed twenty-five (25) feet In helght measured from the lowest
finished grade level at the front of the Residence's foundation vislble from any
street to the underside of the eave line of the roof.

Sectlon 4.4 Construction of Sewage Lines. All sanitary sewer lines within
the Lots shall be deslgned and constructed In accordance with the provisions and
requirements of the Town of Westfleld, Indlana.

Section 4.5 Setback. No Resldence, Bullding or other permanent structure
shall be located on any Lot nearer to the boundarles of the Lot than the minimum
setback (Ines as shown on the Plat or the setback restriction In etfect at the tme of
constructlon as established by the Town of Westfleld, Indlana, If any, whichever Is
more restrictive. For the purposes of thls covenant, eaves, steps and open porches
shall not be consldered as part of a Resldence; provided, however, that this
provision shall not be construed to permit any porton of a Resldence on a Lot to
encroach upon any other Lot In the Real Estate,

Sectlon 4.6 Prohlblted Bullding Styles. Modular constructlon or modular
homes will not be permitted upon any Lot in the Real Estate. No used Resldences
will be relocated or placed on any Lot with the exception of construction and sales

_offices to be maintalned by Declarant. No Resldence shall be constructed with used

materials. The Anished exterlor of every Residence constructed or placed upon a
Lot shall be of a masonry or wood product materlal.

Sectlon 4.7 Minlmum Exterior Brick Requirements. The finished front
exterior of every Residence shall have a minimum of three hundred (300) square
feet of brick or other masonry material approved by the Committee, All fireplace
flues must have a brick exterlor veneer unless another material Is approved by the
Committee,

Sectlon 4.8 Solar Devices. No aruficlal or manmade device which is
designed or used for collection of or heated by solar energy or other simha
purpose shall be placed, allowed or malntalned upon any portion of the Real Estate
including any Residence without the consent of Declarant.

Sectlon 4.9 Antennas and Towers. No televislon, radlo, short-wave or
other antenna, pole or tower shall be placed, constructed or maintained upon the
roof or exterior walls of any Resldence, or within the Real Estate, without the
consent of Declarant.
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Sectlon 4.10 Garbage Disposals and Sanltary Sewer, Water. All Resldences
shall be equipped with a mechanical device for the grinding and disposal of garbage
and food waste In the kitchen(s) which shall discharge to the sewer drain. All
sewage disposal shall be connected with the sanitary sewer system of the utility
providing such service to the Real Estate. No septc tanks, holding tanks or
cesspools shall be constructed or permirted to remaln anywhere within the Real
Estate. No private or seml-private water supply system may be located anywhere
within the Real Estate. Each Owmer shall connect to domestic water service
provided "y 2 public or private utlity company and shafl pay all connection,
avallabllity or other charges lawfully established with respect to such connection.

Section 4.11 Fences, Mallboxes and other Structures. i order to preserve
the natural quallty and aesthetlc appearance of the existing geographic areas within
the Real Estate, any fence, flag pole, basketball goal or similar structure must be
approved by the Committee as to slze, location, height and composition before It
may be Installed, Each Resldence shall be provided with a mallbox to be furnished
and Installed by the Developer, All mal'boxes shall be of the same design and
approved by the Commitee. No names, deslgns or other omamentation shall be
placed on any mallboxes or thelr supporting posts or structures other than street
address numbers. No wall, fence, hedge or shrub plantng which obstructs sight
lines at elevations above two (2) feet shall be placed or permitted to remain
between the front property line and the front bullding setback line except where
such shrub planting Is approved by the Committee. No Fences shall be allowed
except where required by law and/os  ‘proved by the Committee. The intent Is
not to allow fences except for small privacy fences. No outdoor pet enclosures of
any kind except for "invisible fences” (underground, electronic or otherwise) shall
be permitted without prior approval of the Committee.

Section 4.12 Light Fixtures. Each Residence shall have at least one wall
bracket light fixture adlacent to the main entry door, Each Residence shall have dat
least one post light adjacent to the driveway-sidewalk Intersection.

Sectlon 4.13 Exterlor Construction. The followlng requirements shall be
applicable unless the Committee shall approve otherwise:

(a)  all utlllty Facilities In the Development will be underground except

where required to be placed above-ground by the individual utliity suppller;

()  whenever paossible, all utllity meters and HVAC units In the Real
Estate will be located In places unseen or screened from the front of the
Resldences;

(¢) no outside tuel storage tanks will be penmitted abave or below

ground In the Real Estate;
; 9428236
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(d) all windows In the Real Estate will be factory or on-the-job painted;
no raw aluminum windows will be permitted;

(e)  all gutters and down spouts In the Real Estate will be factory or on-
the-job painted;

(A all roof pliches of Resldences shall be ¢ix to twelve (6:12) or ﬁreauer,

and there shall be at least one (1) gable end on the front bullding elevation
unless otherwise permitted by the Commilttee,

(g) no metal, fiberglass or similar type material awnings or patlo covers
will be permitted within the Real Estate;

(h) no above-ground swimming pools will be permitted anywhere within
the Real Estate;

(1) each Resldence shall have at least a two-car garage attached to the
Resldence of the same architectural deslgn and materials; each Residence

must Install automatlc garage door openers to keep the garage generally
closed and the contents not in view,

5| driveways must be paved from thelr polnt of connectlon with the
asutting street or road to a point of connection with the garage entry.

Sectlon 4.14 Submission of Documents. No Resldence, Bullding or other
permanent structure shall be erected, placed or altered on any Lot undl the
construction plans and specifications, landscaping plan, and a plan showing the
locaton of the structure upon the Lot have been approved by the Committee as to
quality of workmanshlp and materfals, harmony of extemal design with eristing
stnictures, and as to location with respect to topography and finished grade
elevadon. Approval or disapproval as required in these covenants by the
Commilttee shall be In writing. In the event the Committee falls to approve or
disapprove any plans and specifications within fifreen (15) days after such plans
and specificatlons have been submitted to It, or In any event, If no suit to enjoln
the construction has been commenced prcr to the completion thereof, approval
will not be required, and the relatea covenants shall be deemed to have been
complied with fully.

Sectlon 4.15 Responsibliitles Durlng Constructlon.
4.15.1 ‘When the basement and/or foundaton of a Resldence Is

constructed, stone shall be Installed over the path of the driveway and shall
be level with the curb at the Lot line to avold curb breakup.
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4.15.2 No track vehicles or heavy equlpment vehlcles shall be operated or
unloaded on any street.

4.15.3 No construction vehlcles, shacks or outhouses shall be erected or
slwated on any Lot hereln, excepr for use by a Bullder during construction
of a proper structure, which Builder's temporary constructlon structure shall
be promptly removed upon completion of the proper structure.,

4.15.4 During the construction period, the Lot shall be malntalned In a
clean and orderly manner at all times. All loose shingles, lumber, bricks,
block, drywall, Insulation, or other bullding materfal which can blow onto
adjacent Lots shall not be left lying around. Constructdon trash shall be
contalned 1n a trash fence and shall be removed from the Lot once per week
or contained In a dump slte on slte provided by a trash disposal service
which wlll empty the container as needed.

4.15.5 The Lot Owner shall be responsible for removal of dirt, mud, or
debris or other foreign material of any kind which may be deposited upon
the road or easements from consuuction on the Lot. If such deposits occur,
the Lot Owner shall make provisions to remove such deposits within one (1)

day or the Committee may remove such deposits and charge the Lot
Owner.

4.15.6 All Udllty services to the Lot, Including but not limited to water,
power, sanitary sewers, telephione and cable, shall be shown on the plat and
sald service shall not undermine the curbs or alter the subsurface or surface
drainage system.

Section 4,16 Dralnage. The drainage plan required to be submitted to the
Committee shall show the topography of the Lot and the proposed method of
drainage. In the event that storm water drainage from any Lot or Lots flows across
another Lot, provision shall be made by the Owner of such Lot to permit such
drainage to continue without restriction or reduction across the downstream lot
and Into the nawral dralnage channel or course, although no specific drainage
easement for such flow of water Is provided on the Plat. To the extent not
malntained by the dralnage board, "Drainage Easements™ reserved as dralnage
swales shall be malntalned by the Owner of the Lot upon which such easements aie
located such that water from any adjacent Lot shall have adequate dralnage alung
such swale. The elevation of a Lot shall not be changed so as to affect materally
the surface elevadon or grade of surrounding Louts. Perimeter foundatlon drains,
sump pump dralns and down spouts shall not be discharged Into streets or street
rghts-of-way. These dralns shall be connected whenever feaslble Into a subsurface
dralnage dle. Each Owner shall malntain the subsurface drains and dles located on
his Lot and shall be llable for the cost of all repairs thereto or replacements thereof.
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Sectlon 4.17 Landscaplng. All landscaping within the Real Estate shall
comply with the municlpal code of the Town of Westfield. No fandscaping shall be
permitted on Common Area except with the approval of the Commlittee. The front
yards of all Resldences must be landscaped, and plans for all landscaping visible
from the street must be submitted to and approved by the Committee. All front
yard landscaping shall be Installed by the Bulider concurrently with the construcuon
of the Resldence and shall be Installed not later than the date of Inldal oczupancy
of the Resldence; provided, however, that If construction of the Residence Is
completed or Inltlal occupancy occurs between November | of any year and
March 31 of the next following, the Installaden of such landscaping may be

delayed, but shall In any event be completed not later than the following May 31.

SECTION 5 MEMBERSHIP IN THE ASSOCIATION

Sectlon 5.1 The Oiganization. The Assoclaton Is a non-profit corporation
organized under the iaws of the State of Indlana. Its affalrs shall be govemed by

and it shall have such powers as are set forth In the documents. It Is the
Association of Owners within Merrimac.

Section 5.2 Meinbership, Each Owner (including Declarant for so long as
Declarant Is an Owner) by .ictue of being an Owner, shall be a Member of the
Association. No other person shall be accepted as a Member,

5.2.1 Appurtenant to Ownership. Assoclatlon membership Is appurtenant
to snd may not be separated from the ownership of a Lot. Membership shall
terminate upon terminatlon of Lot ownership. Ownershlp of a Lot shall be
the sole quallfication for Assoclation membership. Membership shall not be
transferred, pledged or allenated In any way except upon transfer of title to
the Owner's Lot (and then only to the transferee of title to such Lot). Any
attempt to make a prohibited transfer Is vold. The rights, dudes, privileges
and obligations of all Members shall be pruvided In the documents, *

Secton 5.3 Classes of Membership. The Association shall Inldally have two
(2) classes of Members:

5.3.1 Class "A" Members. Each Owner except Declarant shall be a Class
"A" Member. Only one (1) vote for each Lot owned by a Class A
Member(s) may be cast. The vote for each Lot shall be cast as a majority of
co-owners of the Lot shall determine. Any vote cast by a singie Member
shall be deemed the authorized vote for the Lot. [f the majority of co-
owners present In person or by proxy 3t a meeting cannot agree as to how
to cast the vote for thelr Lot, no vote shall be cast for that Lot. The power
to cast a partlculir ‘lember's vote may be exarcized by (i) the Member's
conservator; (ll) the guardian of his estate; (lll) the parent(s) entitled to
custody of a Member If the Member Is a minor; or (lv) the executor or
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administrator of a deceased member's estate If the Member's Interest In the
Lot Is subject to adminlistration In his estate.

5.3.2 Class "B" Members. Declarant shall be the sole Class "B" Member.
Three (3) votes for each Lot contemplated in the Merdmac Master Plan on
real estate owned by the Class B Member may be cast. Class B membership

shall explre and shall be converted to Class A Membershlp on the first to
occur of the following events:

(a)  When the total votes ontstanding In Class A membership s
75% of the total votes In Class A and Class B; or,

(b)  When In Its sole discretlon the Declarant shall
determine.

5.3.3 Converslon of Class B Membership. Upon the conversion of Class B
Membership 1o Class A Membership, but while Declarant stll owns one or

more Lots, eath provision of the documents which requlres approval by
each class of Members shall instead require: (1) the approval of a majority
of all Members; and (ii) the approval of a majority of all Members other
than Declarant. After Declarant no longer owns a Lot, each provislon of the
documents which requires the approval of a majority of each class of
Members shall Instead require the approval of a majority of all Members.

SECTION 6 RESTRICTIONS ON THE USE OF THE REAL ESTATE.

In order to preserve the character of the Real Estate and to protect the
property values therein and without Intending to limlt the generality of the
foregoing provisions, the following protective covenants and restrictions are
Imposed as a coimmon scheme upon the Real Estate and shall be applicable to each
Lot and to each Resldence constructed upon a Lot within tI}e Real Estate.

Sectlon 6.1 Parking. No vehicie nor any [noperable vehicles shall be
parked for storage overnight or longer In such 3 manner as to be visible to
occupants of the Real Estate or the users of any public street within the Keal Estate.
All commerclal vehlcles must be parked overnlght within an enclosed garage.

Section 6.2 Temporary Structures. No Residence shail be occupled prior
to completion, and there shall be no temporary living quarters constructed within
the Real Estate. No traller, basement, tent, shack, detached garage, bam, shed or
other outbullding shall be erected on any Lot without prior approval of the
Coimmittee, and no such structure, If approved, shall at any time be used as a
residence, temporarly or permanenuy, nor shall any strucuire of a temporary
character be used as a Residence. The resuictions of this Section 6.2 shall not be
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construed so as to prohibit the Declarant from malntalning a3 temporary
construction and sales office as referenced In Sectlon 4.6 of this Declaration.

Sectlon 6.3 Animals and Pets. No anlmals, (lvestock or poulsry of any kind
may be ralsed, bred, kept or permitted on any Lot with the exception of dogs, cats
or other usual and common household pets In reasonable number. No pets shall be
kept, bred or malntalned for any commerclal purpose. Dogs which are household
pets shall be confined on 3 leash at all Umes whenever they are outside a
Residence. Each Owner shall be responsible for reimoval of his or her pet's waste
from Common Areas. Fencing Is governed by Section 4.11 above.

Section 6.4 Nuisance. It shall be the responsibllity of each Owner of 3
Resldence to prevent the development of any unclean, unhealthy, unsighdy, or
unkempt condidon of the Owner's Residence. No Residence shall be used, In
whole or in part, for the storage of any property or thing that wlil cause such
Resldence to appear to be In an unclean or untldy condition or that wiil be
obnoxdous to the eye; nor shall any substance, thing or material be kept upon any
Residence that will emit fowl or obnoxlous odors or that wlill cause any nolse or
other condition that will or might disturb the peace, qulet, safety, comfort, or
safety of the occupants of any Residence or Lot, nor shall anything be done
thereon tending to cause embarrassment, discomfort, annoyance, or nulsance to
any person uslng any property adjacent to the Resl:lence. There shall not be
malntalned any plants, animals, device, or thing of any sort whose actvitles or
existence In any way Is noxious, dangerous, unsightly, unpleasant, or of a nature as
may diminish or destroy tiie enjoyment of the Real Estate. Yard Incinerators for the
disposal or buming of trash shall not be permitted anvwitere withl:. the Real Estate,

No firearms or hunting weapons of any kind shall be vs2J anywhere within the Real
Estate.

Sectlon 6.5 Garbage Cans, Woodplles, Etc. All garbage cans, woodplles,
and other simllar Items shall be located or screened so as to be concerled from
view of the nelghboring Residences, streets, and other living -quarters located
adjacent to the Resldence. Firewood plles shall be kept neat and unobtrusive. The
Committee has the authority to determine the location of any firewood plies. All
nibblsh, trash, and garbage shall be regularly removed from the Resldence and shall
not be allowed to accumulate thereon.

Section 6.6 Signs, No slgn of any kind, Including any “For Sale™ signs,
shall be nalled to any tree or attached to any street sign within the Real Estate. No
sign of any kind shali be displayed to the publlc view upon any Lot or otherwise
within the Real Fstate except (1) one famlly name sign of not more than (44
square Inches In area, (ll) any signs utllized by tiie Developer or approved by the
Commilstee for use by the Bullders , or (lI) a slgn limited In size W 24 Inches by 36
Inches contalning the words "For Sale” or "For Rent® Indicailng the name of the
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Section 6.7 Subdivision of a Lot. There shall be no subdivision of any Lot
within the Real Estate nor any sale thereof In parcels except that a portion of a Lot
may be sold to an adjoining Lot If no new Lot Is created and If the transferor
obtalns the prior written approval of the Committee. The setback requirements set
out In Sectlon 4.5 cannot be waived.

Sectlon 6.8 Trash Receptacles. Every recepiacle for ashes, trash, rubbish
or garbage shall be so placed and kept as not to be visible from any street within
the Real Estate at any time, except at the times when refuse callectlons are made.

Section 6.9 Drilling and Exploration. No oll drilling, oll development
operations, or refining, quarrying, or mining operatons of any kind shall be
permitted upon or within the Real Estate, nor shall oll wells, tanks, tunnels, mineral
excavatlons, nor shafts be permitted upon or In any Lot. No demick or other
structure designed for use In bor'ng for oll or nawral gas shall be erected,
maintained or permitted upon any Lot.

Sectlon 6.10 Ditches and Swales. It shall be the duty of every Ow..er of
every Lot on which any part of an open storm dralnage dich or swale Is sltuated to
keep such portlon thereof as may be situated upon hls Lot continuously
unobstructed and [n good repalr, and to provide for the Installadon of such culverts
upon sald Lot as may be reasonably necessary to accomplish the purposes of this
subsectlon. All Lot Owners, If necessary, shall Instali dry culverts between the road

rights-of-way and thelr Lots In conformity with specificatons and recommendatons
of the Committee.

Sectlon 6.11 Line of Sight. No fence, wall, hedge, or shrub planting which
obstructs sight llnes at elevatlons between two (2) and six (&) feet above any
street, public or private, shall be placed or pemnitted to remaln on any comer Lot
within the trlangular area formed by the street boundaries and a line connecting
them at polnts twenty (20) feet from the Intersection of the strees lines, or In the
case of a rounded property comer, from the Intersectlon of the street property
lines extended. No tree shall be permitted to rema'» within such distance of such
Intersecuon unless the follage line Is maintained at sufficlent helght to prevent
obstruction of such sight (ines,

Sectlon 6.12 Damaged Structures. No Residence which has been partlally
nr toally destroyed by fire or otherwlse shall be allowed to remain In such state for
more than three (3) months from the time of such destruction or damage.

Section 6.13 Clotheslines, Qutdoor clothesiines are prohibited.

Secton 6.14 Playground Equipment. All playground equipment must be
approved for safety, placement and aesthetlics by the committee pror to
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installation, The color, size and location of playground equipment will be ‘actors In
determining If the playground equipment Is approved.

Sectlon 6.15 Outside Buming. No trash, leaves, or other material shail be
bumed upon a Lot.

Sectlon 6.16 Elecuic Bug Klilers. Electric bug klllers, "zappers® and other
sindlar devices shall not be Installed at a locatlon or locations which will resuit In
the operation thereof becoming nuisance or annoyance to other owners and shall

only be operated when outside activides require the use thereof and not
contnuously.

Sectlon 6.17 Malntenance of Lots and Improvements, The Owner of any
Lot shall at all times malntaln the Lot and any Resldence, Bullding or ather
structi-es sltuated thereon In such mianner as to prevent the Lot, Resldence,
buliding or other structure from becoming unsightly. The Lot Owner shall keep the
exterfor of tne Residence, Bulldings, and other structures in sucl) a state of repair
or malntenance as to avold thelr becoming unsightly.

Sectlon 6.18 Malntenance of Common Area, The Owner of any Lot shall
at all tmes refraln from creating any conditlon that reasonably tends to detract
from or diminish the 3esthetlc appearance of the Common Areas.

Sectlon 6.19 The Owner of any Loshall do the following:
6.19.1 Mow the Lot at such tmes as may reasonably be required In order
to prevent the unsightly growth of vegetation and weeds and exerclse good
husbandry with respect to all [andscaping located thereon.

6.19.2 Remove all debrls or rubbish from the Lots,

6.19.3 Prevent the exlstence of any other conditon that reasonably tends
to detract from or diminish the aesthetlc appearance of the Real estate.

6.19.4 Malntain the wee plot and landscaping between the sidewallc and
any public street adjacent to the Owner's Lot,

6.19.5 Malntaln the wee plot and landscaping, If any, between the
Owner's Lot and the curb of any public street ad]acent to the Owner's Lot.

" SECTION 7 ENFORCEMENT.

) The provislons of this Declaration shall be liberally construed to effect the
purpose of creating a uniform plan for the development and operaton of the Real
Estate. In the event that any Owner falls fully to observe and perfonm the
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obligations set forth In thly Declaration, and In the further event that such fallure Is
not cured within thirty (30) days after written notlce of the same Is given by the
Committee or the Board of Directors, the Committee or the Board of Directors
shall have the right to commenca Judiclal proceedings to abate or enjoln such
fallure, and to take such Purther action as may be allowed at law or In equity to
correct such fallure after commencernent of such proceedings. If the Committee or
the Board does not take action after recelving notice, then any Owner Is entltied at
the Owner's expense to pursue any avallable legal remedy to enforce this
Declaration. In the event that such fallure causes or threatens to cause Immediate
and substantlal harm to any property outside of such defaultng Owner's Lot or to
any person, the Committee or the Board of Directors shall have the right to enter
upon such Lot for the purpose of correcting such fallure and any ham or damage
caused thereby without any llabllity * “atsoever on the part of the Comrnittee or
the Board of Directors. The failure or .urbearance by the Committee, the Board of
Directors, or an Owner to enforce any covenant or restrictlon herein contained
shall In no event be deemed a walver of the right to do so thereafter. There shall
be and there Is hereby created and declared to be a conclusive presumptlon that
any violation or breach or any awempted violaton or breach of any of the
covenants or restrictions contained in this Declaration cannot be acd ~ately
remedled by an acton at law and that Injunctive relief is appropriate. Ain costs
Incurred by the Committee or the Soard of Directors In connection with any act or
proceeding undertaken to aba.e, enjoin, or comect such failure, Including
attomey's fees, shall be payable by the defaulting Owner upon demand by the
Committee or the Board of Directors, and shall immediately become a lien agalnst
hls Lot. However, no lien under this section shall be superlor to (a) a llen,
encumbrance, or secured Interest recorded before the recordation of a llen under
this section or (b) a llen for real estate taxes and other governmental assessments or
charges against the Lot. The rights In the Owners, the Committee or the Board of
Directors under thls section shall be In addition to all other enforcement fdghts
thereunder or at law or In equlty.

SECTION 8 ASSESSMENT AND COLLECTION OF COMMON EXPENSES.

Secdon 8.1 Payment of Regular Assessments. Regular Assessments for
each fiscal year shall be established when the Board approves the budget for that
fiscal year, Regular Assessments shall be levied on a fiscal year basis. There shall be
Regular Assessments based on the services provided by the Assoclation and the
reserves needed for Common Area expenses:

Unless otherwlse specified by the Board, Regular Assessments shall be due and
payabie In monthly Instaliments by each Lot Owner on the first day of each month
during the term of this Declaration. Regular Assessments shall commence a§ to each
Lot subject to Sectlon 8.4 below, no later than the first day of the first month

" followlng the month In which the Lot Is conveyed to an Owner other than
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Declarant, or Builder, and may commence prior to that date at the option of the
Declarant.

Section B.2 Budgeting. Regardless of the number of Members or the
amount of assets of the Assocladon, each year the Board shall prepare, approve
and make avallable to each Member a pro forma operatng statement (budget)
contalning: (1) estimzted revenue and expense on an accrual basls; (il) the amount
of the total cash reserves of the Assoclatlon currently avallable for replacement or
major repalr on Common Area and for contingencles; (iii) an itemized estimate of
the remalning life of, and the methods of funding to defray repalr, replacement or
addidons to, major components of the Common Area; (lv) a general statement
setting forth the procedures used by the Board In the calculation and establishment
of reserves to defray the costs of repalr, replacement or additlons to major
components of the Common Area. The total amount of expenses common and
chargeable to all Owners shall be charged equally against ail Lots In the Real Estate
as Regular Assessments, with each Lot belng responsible for 1/295th of the total
amount of Regular Assessments or the ratlo created by multiplying the total
amount of Regular Assessments by a fraction, the numerator or which is 1 and the
denominator of which Is the total number of Lots actually platted, whichever Is
less, subject to the limltations set forth in the By-Laws. Each year the Board shall
prepare and approve the budget and distribute a copy thereof to each Member
with written notice of the amount of the Regular Assessment to be levied agalnst
the Owner's Lot not less than thirty (30) days prior to the beginning of the fiscal
year. The Regular Assessment shall not Increase In any fiscal year by more than the
greater of (1) 8%, or (Il) the percentage increase In the Consumer Price Index (all
ltems) from the end preceding fiscal year to end of the month prior to the
establishment of the annual budget without the approval of two-thirds (2/3) of all
Lot Owners. '

Section 8.3 Non-Walver of Assessments, [f before the explration of any
fiscal year the Assoclation falls to fix Regular Assessments for the next fiscal year,
the Regular Assessment established for the preceding year shall continue untll a
new Regular Assessment Is fixed.

Section 8.4 Exemption From Regular Assessment. Declarant Is exempt
from payment of ail Regular and Speclal Assessments so fong as Declarant remalns
fully responsible for all common expenses not covered by the Regular and Special
Assessments collected from Lct Owners other than Declarant.

Sectlon B.5 Speclal Assessments. Subject to the limitatlons in the By-Laws,
Speclal Assessments may be levied in addidon to Regular Assessments for (I)
constructing capital knprovements; (ll) correcting an Inadequacy in the Current
Operaton Account; () ¢:fraylng, In whole or In part, the cost of any
construcdon, reconstruction, unexpected repalr or replacement of Improvements In
the Lot(s) or Common Area; or (lv) paying for such other matters as the Board
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may deem appropriate for the Real Estate. Special Assessments shall be levied in
the samc manner as Regular Assessments.

Sectlon 8.6 Common Expenses Attributable to Fewer Than All Lors.

(a3) Any Common Expense for services provided by the Assoclatlon (o
any individual Lot at the request of the Lot Owner shall be assessed 3gainst
the Lot which benefits from such service.

(b)  Any Insurance premium Increase to the Assocladon atuributable to a
partcular Lot by virtue of activites In or constructlon on the Lot shall be
assessed agalnst that Lot,

(c) An assessment to pay 3 Judgment agalnst the Association may be
made only against the Lots at the tme the Judgment was entered In
proportion to thelr Common Expense llablikles.

(d) 1f a Common Expense Is caused by the misconduct of a Lot Owner,

the Assoclation may assess that expense exclusively agaln the Owner's Lot.

(e) Fees, charges, late charges, fines, collection costs, and Interest
charged agalnst a Lot Owner pursuant to the documents are enforceabie as
Common Expense Assessments.

Sectlon 8.7 Llen.

{3) The Association shall have a llen on a Lot for 3 delinquent
Assessment levied against the Lot or fines Imposed agalnst Its Lot Owner
from the time the Association records a Notice that the Assessment s
delinquent. If an assessment Is payable In Instaliments, the full amount of the
assessment Is delinquent If not pald to the Assocladon by the due date of
the Instaliment.

(b) A lien under this Sectlon Is prior to all other liens and encumbrances
on a Lot except: (1) a lien, encumbrance, or secured Interest recorded
before the recordation of the Notlce referenced In subsection B.7(3) above;
and (2) liens for real estate taxes and other governmental assessnients or
charges agalnst the Lot.

()  Recording of a Notice of Dellnquency constitutes record notlce and
perfection of the llen. Further recording of a claim of llen for assessment
under this Sectlon Is not required.

{d) A llen for an unpald assessinent Is exungulshed unless proceedings to
enforce the llen are Instituted within three (3) years after the Notice Is
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recorded, provided, that If an Owner of 2 Lot subject to a llen under this
Section files a petltion for rellef under the Unlted States Bankruptcy Code,
the perlod of tUme for Instltuting proceedings to enforce the Assocladon's
lien shall be tolled undl thirty (30) days afer the automatc stay of
proceedings under Section 352 of the Bankruptcy Code Is lifted.

(¢)  This Sectlon does not prohibit an action to recover sums for which

Subsection (a) of thls Sectlon creates a lien.

(n Any steps taken by the Assoclation to collect sums due or to enforce
a llen under this Section shall endtle the Assoclation to add to the amount
due Its costs and reasonable attorney's fees plus Interest on all delinquent
sums at the rate of 10% per year.

(8) A Judgment or decree in an actlon brought under this Section is
enforceable by executlon under the laws of the State Indiana.

(h)  The Assoclation's lien may be foreclosed at such time as 2 mortgage
on real estate Is foreclosed In the manner in which mechanic's liens are
foreclosed under Indlana law.

)] in any actlon by the Assoclaton to collect assessments or to
foreclose a llen for unpald assessments, the court may appolnt 3 receiver of
the Owner to collect ail sums alleged to be due from that Owner prior to or
during the pendency of the action. The court may order the receiver to pay
any sums held by the recelver to the Assoclation during the pendency of the
acton to the extent of the Assoclatlon's Common Expenses assessment

based on a periodic budget adopted by the Assoclation pursuant to Sectlon
8.2 of this Declaration.

i Any payments recelved by the Assoclation in the discharge of an
Owner's obligation may be applled to the oldest balance due.

Sectlon 8.8 Ratficadon of Non-budgeted Cornmon Expense Assessments.

If the Board votes to levy a Common Expense Assessment not Included In the
current budget In an amount greater than fifteen percent (15%) of the current
annual operating budget, the Board shall subinit such Common Expense to the
Owners for ratificatlon In the same manner as a budget.

Section 8.9 Certificate of Payment of Common Expense Assessments. The

Assoclatlon upon written request shall fumish to an Owner a statement In
recordable form setting out the amount of unpald assessments agalnst the Owner's
Lot. The statement must be fumnizhed within ten (10) days after receipt of the
request and Is binding on the Assoclation, the Board and each QOwner.,
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Section 8.10 No Walver of Liabllity for Common Expen-es. No Owner
may exempt himself or herself from llabllity for payment of Common Expenses by
walver of the use or enjoyment of the Common Area or by abandonment of the
Lot against which the assessments are made.

Sectlon 8.11 Versonal Liabllity of Owners. The Owner of a Lot at the time
a Common Expense Assessment or pordon thereof Is due and payable Is personally
llable for the assessment. Personal liabliity for the assessment shall not pass to a
successor In citie to the Lot unless he or she agrees to assume the obligation.

Sectlon 8.12 Accounts. Assessments collected by the Assoclatlon shall be
deposited Into at least two (2) separate checking accounts with a bank and/or
savings and loan assoclatlon, which accounts shall be clearly designated as (i) the
Current Operation Account and () the Reserve Account. The Board shall deposit
those portons of the assessments collected for current maintenance and operations
Into the Current Operatlon Account and shall deposit those portons of the
assessments collected on reserves or contingencles and for replacement and
deferred malntenance of capltal Improvements into the Reserve Account.

Section B.13 Current Operation Account. All of the followlng may be
pald from the Current Operation Account:

(a)  All costs of enforcing the provisions of any Declaraton appllcable to
any portlon of the Real Estate;

(b)  Taxes and assessments, It any, l=ded or assessed separately against
the Common Area;

(c) Sums necessary to discharge any ilen or éncumbrance, Including
taxes, levied agalnst any Lot which constitutes 4 llen agalnst a portion of the
Common Area;

(d) Insurance premiums and costs for policles purchased for the benefit
of the Assoclation;

(e) Water, sewer, garbage, trash, electrical, gas, telephont and other
necessary utlllty services for the Common Area;

(H  Costs of routine malntenance, repalr and upkeep of Improvements In
the Common Are3; and,

(8) All other goods, materials, supplies, fumlure, labor, services,
malimenance, repalrs or alterations which the Assoclation s authorized to
secure and pay for pursuant to the terms of this Declaration or by law other
than those to be expended from the Reserve Account.
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Section 8.14 Reserve Account. The Assoclatlon shall pay out of the
Reserve Account only those costs that are ateributable to the malntenance, repalr,
or replacement of caplwal Improvements for which reserves have been collected and
held. No portlon of a reserve designated for a particular capltal Improvement may
be expended for any purpose other than the malntenance or replacement of that
capital improvement; provided, however, that If due to dedicadon of a public
street or annexatlon of the Real Estate such that the municlpality accepts
responsibility for ltems covered by a portion of the reserve, the Board shall
determine whether to use such funds for another purpose or to refund the excess
to the Owners having dtle to 3 Lot at the tme of the proposed refund; however,
there [s no Implied guarantee or promise that such refund wlil be made. Except for
funds collected for contingencles, no funds collected for the Reserve Account may
be used for ordinary current maintenance and operatlon purposes.

SECTION 9 APRCHITECTURAL CONTROL COMMITTEE.

Seciion 9.1 Power of Cominittee.

Q.1.1 In General, In order to preserve the natural quality and aesthetlc
appearance of the exlsting geographic area, no Residence, bullding structure,
or Improvement of any type or kind shall be repalnted, constructed or
placed on any Lot In the Real Estate, no existing trees shall be removed and
no landscaping placed on Common Area without the prior written approval
of the Architectural Control Committee (the "Committee™). Unless the
Committee walves these requirements, such approval shall be obtalned only
after written applicadon has been made to the Committee by the Owner of
the Lot requesting authorizadon from the Committec. Such written
application shall be In the manner and form prescribed fronT time to time by
the Commlttee and shall be accompanied by two (2) complete sets of plans
and speclficadons of any such proposed construction or improvement. Such
plans shall Include the locatlon of all Improvements exlsting upon the Let
and the locatlon of the Improvement proposed to be constructed or placed
upon the Lot, each properly and clearly designated. Such plans and
specifications shall set forth the color and cumposldon of all exteror
materials proposed to be used and any pruposed fandscaping togetiier with
any other material or informatlon which the Committee may require. All
plans and drawlngs required to be submitted to the Committee shall be
drawn to a scale of one quarter Inch (1/4") equals one foot (1'), or to such
other scale as the Committee may require. There shall also be submitted,
where applicable, the permits or plat plans which shall be prepared by elther
a registered land surveyor, an engineer or an archltect. '
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9.1.2 Power of Disappruva’ The Committee may refuse to grant

permission to remove trees, repaint, construct, place or make the requested
improvement when:

(a) the plans, specificadons, drawings or other materlal submitted
are themselves Inadequate or Incomplete or show the proposed
improvement to be In violation aof this Declaration; or,

(b) the design or color scheme of a proposed repaintng or
improvement Is not in harmony with the general surroundings of the
Lot or with adjacent Resldenr2s or structures; or,

(c) the proposed Improvement, or any part thereof, or proposed
tree removal would In the oplinion of the Committee be contrary to
the Interest, welfare or rights of all or any part of the other Owners.

9.1.3 Developer Improvements. The committee shall have no powers with
respect to any Improvements or structures erected or constructed by the
Developer (or any Bullder If Developer has approved the plans therefor).,

Section 9.2 Dutles of Committee. The Committee shalt approve or
disapprove proposed Improvements within fifteen (15) days after all required
Informatlon shall have been submitted to It. One copy of submitted matedal shall
be retained by the Committee for Its permanent files. All notfications to applicants
shall be In writing, and In the event that such notficadon Is one of disapproval, It
shall specify the reason or reasons for such disapproval,

Section 9.3 Liablilty of Commilttee. Nelther the Commiteee nor any agent
thereof, nor Developer, shall be responsible In any way for any defects in any
plans, specificatons or other materials submitted to it, nor for any defects In any
work done according thereto.

Sectlon ¥.4 Inspection. The Committee may Inspect work belng performed

with lts permission to assure compliance with this Declaradon and applicable
regulations.

lon 9.5 Membership. The committee shall consist of members
designateu by the Developer untll the sooner of: (1) completion of a Resldence on
each Lot In the Real Estate's Master Plan; or (2) passage of controi by Developer
to Owners by virw of a written document In recordable form. After a completed
Resldence Is constructed on every Lot In the Redl Estate, the Committee shall
consist of three (3) Owners selected from tme to tme through the written
approval of two-thirds (2/3) of all Owners. Membership on the Committee may be
changed and vacancles shall be filled from tme to tme upon the written approval
of a least two-thirds (2/3) of all the Owners; provided, however, that In the event
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of a vacancy on the Committee, the remaining two (2) Committee members rnay
appolnt an Owner to the Committee to serve undl the requisite percentage of
Owners, as aforesald, shall otherwise appoint an Owner to fill such vacancy.

Section 9.6 Approvals. Approvals, determinadons, permissions or consent
required herein shall be deemed given If they are given In writing signed with
respect to the Committee by two members thereof (except during such me that
the Developer conuols this Committee, In which event the written approval of an
authorized officer or agent of Developer shall suffice).

SECTION 10 RIGHTS OF MORTGAGEES.

Except to the extent otherwise provided hereln, no brea h of these
Resuictons shall defeat or render Invalld the llen of any mortgage now exlst'ng or
hereafter executed upon any portion of the Real Estate; provided, however, viat If
all or any portion of sald Real Estate Is sold under a foreclosure of any morgage,
any purchaser at such sale and his successors and asslgns shall hold any porton of
the Real Estate so purchased sublect to this Declaradon. Notwithstanding any other
provislon of this Declaration, neither the Developer, the Owners nor the
Committee shall have any right to make any amendment to this Declaration which
materfally Impairs the rights of any Mortgagee holding, Insuring, or guaranteelng
any Mortgage on all or any portion of the Real Estate at the tme of such
amendment

SECTION 11 INSURANCE.

Section 11.1 Coverage. To the extent reasonably avallable, the Board shall
obuain and maintaln Insurance coverage as set forth 1 this Section. If such
Insurance Is not reasonably avallable, and the Board determines that any Insurance
described herein will not be maintained, the Board shall cause notlce of that fact 1o
be hand-dellvered or sent prepald by Unlted States mall to afl Qwners and ellgible
Mortgagees at thelr respective (ast known addresses,

Section 11.2 Property Insurance,
(3) Property Insurance covering one hundred percent (100%) of the
actual replacement cost value of the [ollowing shall be obtained by the
Assoclatlon:

()  The Common Area; and,

(Il)  Any personal pruperty owned by the Assoclation.

(b)  Risks Insured Agalnst. The insurance shall afford protection agalnst
"all risks™ of direct physical loss commonly Insured agalnst,
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(c)  Other Provislons. Insurance policies required by this Sectdon shall
provide that:

£} The Insurer watves the right to subrogatlon under the policy
agalnst the Lot or member of the household of an Owner;

()  An act or omission by an Owner, unless acting within the
scope of the Lot Owner's authority on behalf of the Assoclation, will
not vold the pollcy or be a condition to recovery under the policy.

(1) If ac the dme of a loss under the pollcy, there Is other Insurance
in the name of an Owner covering the same risk covered by the
policy, the Assoclation's policy provides primary Insurance;

(:v)  Loss must be adjusted with the Assoclation;

(v) Insurance proceeds shall be paid to any insurance trustee
designated In the policy for that purpose, and in the absence of such
deslgnatlon, to the Association, In elither case to be held In trust for
Ownet and such Owner's mortgagee)

(v)  The Insurer may not cancel or refuse to renew the pollcy unul
thirty (30) days after notce of the proposed cancellatlon or non-
renewal has been malled to the Assocladon, each Owner and each
holder of a security interest to whom a certificate or memorandum of
Insurance has been Issued at their respective last known addresses;

(vil) The name of the Insured shall be "Merrimac Homeowners'
Assoclation”.

Sectdon 11.3 Liabilicy Insurance. Llabllity Insurance Including medical
payments Insurance In an amount determined by the Board but In no event less
than One Million Dollars ($1,030,000) covering all occurrences commonly
insured agalnst for death, bodlly Injury and property damage arising out of or In
connection with the use, ownership of malntenance of the Common’ Area and tle
activitles of the Assoclation.

(a)  Other Provisions. [nsurance policles carried pursuant to this Secton
shall provide that:
) Each Owner Is an Insured person under the pollcy with
respect to liabllity arising out of the Owner's Interest In the Common
Area or membership In the Assoclation;
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(ii) The Insurer walves the right to subrogation under the policy
against a Lot Owner or member of the household of an Owner;

(lll) An act or omisslon by an Owner, unless acung within the scope
of the Owner's authority on behalf of the Assoclation, will not vold
the policy or be a conditlon to recovery under the policy;

(v) If at the time of 2 loss under the policy there Is other
Insurance in the name of an Owner covering the same risk covered
by the policy, the policy of the Assoclation provides primary
insurance; and,

(v) The Insurer Issulng the pollcy may not cancel or refuse to
renew It undl chirty (30) days after notice of the proposed
cancellation or non-renewal has been malled to the Assoclation, each
Owner and each holder of a Security Interest to whom 3 certificate
or memorandum of Insurance has been issued at thelr last known
addresses,

Section (1.4 Fidelity Bonds. A blanket fidellty bond Is required for anyone
who elther handles or Is responsible for funds held or administered by the
Assoclatlon whether or not they recelve compensadon for thelr services. The bond
shall name the Association as obligee and shall cover the maximum funds that will
be in the custody of the Assoclaton or the manager at any time while the bond Is
In force and In no event less than the sum of three months' assessments plus
reserve funds. The bond shall Include a provislon that calls for ten (10) days
written notice to the Assoclatdon, to each holder of a Security Interest In 3 Lot, 10
each servicer that services 3 FNMA owned or FHLMC owned mortgage on a Lot
and to the Insurance trustee, If any, before the bond can be canceled or
substantlally modifled for any reason.

Section 11.5 Owner Pollcles. Each Owner shail carry fire and extended
coverage Insurance on his Lot Including the exterfor. The Assoclatdon, or Dezlarant
pursuant to lts rights rescrved hereunder, may adopt rules and reguladons
governing the minimum amounts of Insurance required to be canfed by all Owners,
ceruain provislons of which may be required to be included In all such Insurance
policies, and such other terms and provislons pertalning to insurance which may
reasonably be deemed necessary or appropriate (1) to assure that all Lats and sltes
are Insured and that there will be proceeds of Insurance 1o repalr or restore the
same In the event of 2 casualty loss thereto, or (2) otherwlse to assist or to simplify
problems of coordinatng Insurance coverage between the Owners and the
Assoclation.

9428236

s W



Get. 7. 2002 4:35PM  TITLE SEARCH SERVI

1

CE

A

LLC No.3045 P.

Section 11.6 Workers' Compensadon Insurance. The Board shall obtain

and maintaln Workers' compensation Insurance to meet the requirements of the
laws of the State of Indlana.

Secton 11.7 Directors' and Officers' Llabliity {nsurance. The Board may
obtain and malntain directors’ and officers’ Ilabliity Insurance covering all of the
directors and officers «f the Assoclation In sucn limlts as uUie Board In lts sole
discretion may from tima to time determine.

Section 11.8 Other Insurance. The Assoclation may carry other Insurance

which the Board of Directors conslders appropriate to protect the Assoclatlon of
the Owners,

Section 11.9 Premiums, Insurance pre.nlums for Insurance maintalned by
the Assoclation pursuant to this Section 11 shall be a Common Expense.

SECTION 12 DAMAGE TO OR DESTRUCTION OF PROPERTY.

Sectlon 12.1 Duty to Rustore. A portlon of the Common Area for which
Insurance carrled by the Assoclatlon Is In effect that Is damaged or destroyed must
be repalred or replaced promptly by the Assoclation unless:

(a)  Repalr or replacement would be llegal under a state statute or
munricipal ordinance governing health or safety; or,

(b)  Elghry percent (80%) of the Owners including each Owner of a Lot
that wiil not be rebullt vote not to rebulld.

Sectlon 12.2 Cost. The cost of repalr or replacement In excess of
insurance proceeds and reserves Is 3 Common Expense.

Section 12,3 Plans, The Property must be repalred ahd restored In
accordance with elther the original plans and specificadons or other plans and
specifications which have been approved by the Board, a majorty of Owners and
fifty-one percent (51%) of ellgible Mortgagees.

Section 12.4 Replacement of Less than Entire Property.

(3) The Insurance proceeds attributable to the damaged Common Area

shall be used to restore the damaged area to a condition compatible with

the remalnder of the Real Estate,

(b)  Except to the extent that other persons witie distributees,
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{ The Insurance proceeds attributable to a Lot that Is not rebulit
must be distributed to the Owner of the Lot or to llen holders as
thelr Interests may appear,

()  The remalnder of the proceeds must be distributed to each
Lot Owner or llen holder as thelr Interests may appear In proportion
to the Commoun Area interests of all the Lots.

Secton 12.5 Insurance Proceeds. The Trustee, or If there Is no trustee,
then the Board of the Association acting by Its President, shall hold any [nsurance
proceeds In trust for the

Association, Lot Owners and llen holders as thelr [nterests may appear.

Sectlon 12.6 Certlficates by the Board, The Trustee, If any, may rely on
the following certfications In writing made by the Board:

(a) Whether or not damaged or destroyed Property is 1o be repalred or
restored.

(b)  The amount or amounts to be pald for repalrs or restoration and the
names and addrasses of the partles to whom such amounts are to be pald.

Secdon 12,7 Certificates by Attomeys or Title Companles. If payments are
to be made to Owners or mortgagees, the Board and the Trustee, If any, shall
obtaln and may rely on 2 title Insurance company or attomey's title certficate of
dde or a title Insurance policy based on a search of the records of Hamiiton
County, Indiana, from the date of the recording of the original Declaratlon statng
the names of the Owners and the mortigagees.

SECTION 13 RIGHTS TU NOTICE AND COMMENT, NOTICE AND
HEARING. z

Section 13.1 Right to Notice and Comment. Before the Board amends the
By-Laws or whenever the Documents require that an acton be taken after “Notlce
and Comment,” and at any other Ume the Board determings, the Owners have the
right 1o recelve notice of the prunosed actlon and the right to comment orally or In
writing. Notlce of the proposed actlon shall be given to each Owner In wriling and
shall be dellvered personaily or by mall to all Owners at such address as appears in
the records of the Assoclation or published in a newsletter or simllar publication
which Is routinely clrculated to all Owners. The notce shall be glven no less than
five (5) days before the proposed action Is to be taken. it shall Invice comment 1o
the Board orally or In wriung before the scheduled *'me of the mestng. The right
to Notice and Comment does to enttle a Lot (. .er to be heard at 3 formaily
constituted meeting.
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Sectlon 13.2 Right to Notice and Hearing. Whenever the Documents
require that an actlon be tiken after "Notice and Hearing,* the foliowing
procedure shall be observed: The party proposing to take the acdon (e.g., the
Board, a committee, an officer, the Manager, etc.) shall give written notlce of the
proposed actlon to all Lot Owners or occupants of Lots whose Interest wuu'd be
significandy affected by the proposed action. The Notlce shall Include a general
statement of the proposed actlon aud the date, Ume and piace of the .ng. At
the hearing the affected person shall have the rght, personai .r by a
representative, to give testmony orally, In writing or both (as specided in the
nouce), subject to reasonable rules of procedure established by the party
conducting the meeting to assure a prompt and orderly resolution of the lssues.
Such evldence s~a! e considered In making the declslon but shall not bind the
decislon make~, T.e dffected person shall be notified of the decislon Inn the same
manner In whic!: notice of the meeting was given.

Section 13.3 Appeals. Any person having a right to Notlce and Hearing
<hall have vte tight. (o appeal to the Board from a decision of persons other than
tha Beasd v filing a written notlce of appeal with the Board within ten (10) days
sfzer being notifed of the declslon. The Board shall conduct a hearing within thirty
(J0) days giving ve sarne notice and observing the same procedures as were
requied for the orlyinal meeting.

SECTION 14 BOARD OF DIRECTORS.

Sectlon 14,1 Powers and Dutles. The Board of Directors may act In all
Instances on behalf of the Assoclation except as provided In thls Declaration or the
By-Laws. The Board shall have, subject to the limltations contalned In this
Declaration, the powers and duties necessary for the adminlstration of the affalrs of
the Assoclation and of the community which shall Include, but not be limited to,
the followlng:

(3)  Adopt and amend Sy-Laws and rules and regulations;
(b)  Adopt and amend budgets for revenues, expenditures and reserves;
(c)  Collect assessments for Common Expenses from Owners;

(d) Hire and discharge managing agents;

(e)  Hire and discharge employees and agents other than managing agents
and Independent contractors;

(N Institute, defend or Intervene In (ltgatlon or adminlstrative
proceedings or seek Injuncuve rellef for violadon of the Assocladon's
Declaratlon, By-Laws or rules and regulations In the Assoclaton's name on

9428236

No.9045

P.

i



Oct. 7. 2000 4:36PM  TITLE SEARCH SERVICES.LLC No. 9045

behalf of the Assoclation or two or more Owners on matters affecting the
community;

(8) Make contracts aud Incur liabllitles;

(h)  Regulate the use, maintenance, repalr, replacement and modification
of the Common Area;

(1)) Cause additonal Improvements to be made as a part of the Common
Area; .

(I)  Provide or hire others to provide fandscape malntenance services for
Owners;

(k) Acquire, hold, encumber and convey in the Assocladon's name any
right, title or Interest to real property or personal property;

(n Grant easements for any perod of tme Including permanent
easements; and leases, licenses and concessions for no more than one year
through or over the Common Area;

(m) Impose and recelve a payment, fee or charge for the use, rental or
operation of the Common Area and for services provided to Owners;

(n) Impose 3 reasonable charge for late payment of assessments and,
after Notlce and Hearing, levy reasonable fines for violadons of this
Declaration, By-Laws, rules and regulstlons of the Assoclation;

(0) Provide for the Indemnificadon of the Assocladon's officers and
Board and malntaln directors' and offlcers' liablilty Insurance;

{p) Asslgn the Assoclation’s right to future Income, Including the right to
receive Common Expense Assessments; .

(q) Exerclse any other powers conferred by this Declaradon or the By-
Laws;

(r) Exerclse any other powers that may be exercised In this state by legal
entities of the same type as the Assoclation;

(s)  Exerclse any other powers necessary and proper for the governance
and operation of the Assoclation; and,

(t) By resoluton, establish committees of directors, permanent and
standing, to perform any of the above functions under specifically delegated
administrative standards as designated In the resolution establishing the
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committee, All commlttees must maintain and publish notice of thelr actions
to Owners and the Board. However, actlons taken by a committee may be
appealed to the Board by any Owner within forty-five (45) days of
publicadon of such notlce and such committee acton must be racified,
modified or rejected by the Board at Its next regular meeting.

SECTION 15 OPEN MEETINGS.

Secton 15.1 Access. All meetings of the Board at which action Is.to be
taken by vote wlill be open to the Owners except as hereafier provided.

Sectlon 15.2 Notlce. Notlce of every such meeting will be given not less
than 24 hours prior to the tme set for such meeting by posting such notice in a
consplcuous locatlon In the community, except that such notce will not be
required If an emergency sltuatlon requires that the meeting be held without delay.

Sectlon 15.3 Executive Sessions, Meetings of the Board may be held In
executive session without giving notice and without the requirement that they be
open to Owners In elther of the followlng sltuations:

(a) No acton is caken at the executive sesslon requiring the affirmnatlve
vate of Directors; or,

(b)  The actlon taken at the executive sesslon Involves personnel, pending
litlgation, contract negotlatlons, enforcement actlons, or matters Involving
the Invasion of privacy of individual Owners, or matters which are to remain
confidential by request of the affected partes and agreement of the Board.

SECTION 16 CONDEMNATION OF COMMON AREA.,

If all or any portion of the Common Area is taken for any public or quasi-
public use under any statute by right of eminent domain or by purchase In lleu of
eminent domaln, the entre award shall be deposited Into the Assoclaton's
operatng account untl distributed. The Assoclation shall distribute such funds
proportionately to all Owners as their Interests appear according to the respective
fair market values of thelr Lots Immediately prior to the tUme of condemnation as
determined by an Independent appralsal made by a qualified Real Estate Appralser
with Member or the Appralsal Institute certificate or the equlvalent as selected by
the Board. The Assoclation shall represent the Interests of all Owners.

SECTION 17 GENERAL PROVISIONS.

Section 17.1 Duration. This Declaration shall be perpetual, run with and
bind all the Real Estate subject to this Declaratlon and shall inure to the berefit of
and be enforceable by the Developer, its respective successors, assigns, helrs,
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executors, administrators, and personal representatives with the following
exception;

The covenants and restrictions set forth In this Declaration shail have an
Initlal term of forty (40) years from the date this Declaratlon Is recorded in the
Office of the Recorder of Hamliton County, Indiana. At the end of thils period, the
covenants and restrictlons shall be automatcally extended for successive periods of
ten (10) years each unloss at least two-thirds (2/3) of all Owners within the Real
Estate at the dme of the explradon of the Inidal period or any extenslon period
shall sign an Inswrument or Instruments (which may be In counterparts) In which
they shall agree to terminate any or all of sald covenants and restrictdons In any
manner as may be provided by law; however, no such Agreement shall become
binding unless written notice containing the terms of the proposed Agreement Is
sent to every Owner In the Real Estate at least ninery (90) days In advance of the
actlon taken In authorizing sald Agreement, and, In any event, any such Agreement
shall not become effective and binding unti three (3) years after the recording of
the aforesald fully executed Instrument or Instruments contalning such agreement.

Secdon 17.2 Amendment of Declaradon. Except as otherwise provided

hereln, ainendments to thls Declaration shall be proposed and adopted In the
following manner:

17.2.1 Notice of the subject matter of the proposed amendment shall
be glven to each Owner. Any proposed amendment to this Declaration
must be approved by not less than seventy-fse (75%) of the Owners in the
Real Estate. Each amendment to the Declaradon shall be executed by the
Owners casting votes In favor of the amendment and shall be recorded In
the Office of the Recc-der of Hamilton County, Indlana, and such
amendment shall not become effective untll so recorded.

17.2.2 Notwithstanding the foregolng or anything elsewhere
contalned In this Declaratlon, Developer shall have the right acung alone and
without the consent or approval of the Ownerts, Builders or 4ny other
person, to amend or supplement this Declaration from dme to time If such
amendment or supplement Is required to:

(a) provide utllity service to any Lot;

(b) bring this Declaration Into compliance with any statutory
requirements;

() comect clerical or typogrzphical errors In this Declaratdon or
any exhlblt hereto or any supplement or amendment thereto; or,
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(d) make any other amendment which In lts sote discretion It
deems necessary as long as it Is a Class B Member of the Assocladon
pursuant to Section 5.3.2 of this Declaratlon.

Section 17.3 Notice. Any notice required to be senr 2u an, Dwner under
the provisions of thls Declaration shall be deemed to hav. been props..s sent and
notice thereby given when mailed by regular post with postage prepald addressed
to Owner at the last known post office address of the gerson who appears 2as
Resldence Owner in the records of the Hamllton County Auditor's Office. Valld
notice may also be given to an Owner by (1) personal dellvery to any occupant of
his Resldence over fourteen (14) years of age; or, (li) by affixing sald notice to or
sllding same under the front door of his Resldence.

Section 17.4 Severabllity. Should any covenant or restriction contained in
this Declaratlon or any article, section, subsectlon, sentence, clause, priase or term
of this Declaration be declared to be void, Invalld, lliegal, or unenforceable for any
reason by the adjudication of any court or other tribunal having judsdicton over
the parties hereto and the subject matter hereof, such Judgment shall not In any
manner affect the other provisions hereof, which are hereby declared to be
severable and which shall remaln In full force and effect.

Sectlon 17.5 Rule Against Perpetultles. |f any provision of this Declaration
shall be Interpreted to constitute a violaton of the rule against perpetulties, then
such provislons shall be deemed to remaln In effect undl the death JF rae last
survivor of the now living descendants of the persons signing the Declarsi.on on
behalf of Developer plus twenty-one (21) years thereafter,

Sectlon 17.6 Gender and Number. Whenever the context of this
Declaration so requlres, the use of the masculine gender shall be deemed to refer to
the feminine or neuter gender and the use of the singular shall be deemed to refer
to the plural and vice versa, No pronoun usage shall be deemed to exclude a
reference to an insdtution, corporation, partnership, or any other type of business
enticy. T.-« tltles are for convenlence of reference only and shall not be used as an
ald In construlng the provisions thereof.
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IN WITNESS THEREOF, Declarant has executed this Declaration on the
date and year first above written.

\ MERRIMAC CORPORATION

o LT

™ Walter $2aséy, Pregident

miarsmmetecsted_JUN 23 1994

STATE QOF INDIANA ) 8haron K. Cherry, Rect.vdar, Harnion Courliy N -
) §S:

COUNTY OF BARMILTON )
MO o™

Before me, a Notary Public In and for sald County and State, personally
appeared Walter Stasey and M. Kathleen McKinney-Stasey, personally known to
me to be the President and Secretary of Menimac Corporation, and acknowledged
the execution of the foregolng Declaradon of Covenants, Conditlons and

Restrictlons of Merrimac this D day of on ¢ . 1994,
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