DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
OF .
SETTERS PLACE .

THIS DECLARATION, made on the 3 day of May, 2001, Ey DURA DEVELOPMENT
CORPORATION, an Indiana corporation, ("Declarant”),

WITNESSETH: :

WHEREAS, Declarant is the owner of certain real estate, located in Hamilton County,
Indiana, which is more particularly described in Exhibit "A" (hereafter "Property”) attached hereto
and by this reference made a part hereof, upon which Declarant intends to develop a residential
subdivision.

NOW, THEREFORE, Declarant hereby declares that all the Property shall be held,
occupied, sold and conveyed, subject to the following.easements, restrictions, limitations, covenants
and conditions, which are for the purpose of protectifig=he value and desirability of, and which shall
run with the Property and be binding on all parties having any right, title or interest in the Property,
or any part thereof, their heirs, successors, and assigns, and shall inure to the benefit of each owner
thereof.

ARTICLE I
Name
The subdivision of the Property created by this Declaration shall be known and designated-
as Setters Place (hereafter “Subdivision™).
ARTICLE I '
Definitions

The following terms, when used throughout this Declaration, shall have the following
meanings and definitions:



Section 2.11 "Lot” or "Lots” means, as the context requires, any parcel or parcels of land
designated as such upon the Plat (as hereinafter defined) or, after construction, that parcel of land
upon which there is constructed a Dwelling Unit that is conveyed to an Owner (as hereinafter
defined) by the Declarant. Subject to any necessary approval of the appropriate governmental.
authority, a "Lot" may contain portions of real estate greater or less than its originally platted
dimensions should the Declarant deem it advisable in order to accommodate the construction of a
Dwelling Unit. ’

Section 2.12 "Owner" means the record owner, whether one or more persons or entities, of
the fee simple title to any Lot which is a part of the Property, including contract sellers, but
otherwise excluding those having such interest merely as security for the performance of an
obligation. Unless specifically indicated to the contrary, the term "Owner” shall include the
Declarant.

Section 2.13 "Plat" means the subdivision plats of the Property, which are recorded with the
Recorder of the county in which the Property is located, as the same may be hereafter amended or
supplemented pursuant to this Declaration.

ARTICLE III

" Property Richts. Easements. and Encroachments

>

Section 3.1 Owners’ Easements of Enjoyment of Common Area. Every Owner shall have
a nonexclusive right and easement of enjeyment, in commen with all Owners, in and to any
Common Area, which nonexclusive right and easement or enjoyment shall be appurtenant to and
shall pass with title to every Lot (in the form of a right to membership in the Association), subject
to the following provisions:

(a) The right of the Association to suspend the voting rights and right to use of any
recreational facilities, if any, by any Owner (i) for any period during which any assessment remains
unpaid and (ii) for a period not to exceed sixty (60) days for any infraction of its published rules and
regulations; ' ’

(b) The right of the Association to charge reasonable admission and other fees for the use of
recreational facilities, if any, situated upon the Common Area owned by the Association;

(c) The rights of Declarant as provided in this Declaration, as the same may be amended
from time to time;

(d) The right of the Association to promulgate reasonable rules and regulations governing
the use of the Common Area owned by the Association including, without limitation, parking,



at any time in case of emergency, as reasonably required by its officers, directors, employess and -
their agents and independent contractors, to the full extent necessary or appropriate to perform its
obligations and duties as set forth in this Declaration. The easements and rights specified herein aiso
are reserved for the benefit of Declarant so long as Declarant owns any portion of the Property and
for so long as Declarant may be liable under any builder's warranty.

Section 3.4 General Drainage. Utility, Sewer and Other Development Fasement - The
following rights and easements reserved in this Section 3.4 shall not be exercised with respect to a
Lot, after the conveyance of such Lot, in a manner that (i) unreasonably and adversely affects any
Dwelling Unit or portion thereof located upon such Lot or the Owner's use or enjoyment thereof, or
(1) unreasonably restricts the rights of ingress and egress to such Lot. The following rights and
easements reserved by Declarant in this Section 3.4 shall run with the land, and Declarant's right to
further alter or grant easements shall automatically terminate and pass to the Association one (1) year
after Declarant shall have conveyed the last Lot within the Property:

(a) Declarant hereby reserves unto itself, and unto any public or private utility, a general
easement ("General Drainage, Utility, and Sewer Easement”) for drainage, utility and sewer purposes
in, on and over all of the Common Area and any Lot, so as to permit Declarant to properly install
and allow to be installed and maintained all electrical, telephone, water, gas, and sanitary and storm
sewer, to serve any Dwelling Unit constructed on the Property. This General Drainage, Utility, and
Sewer Easement shall include all areas of the Property outside any Dwelling Units, with the
exception of any areds covered by chimneys, or patios. Improvements or permanent structures
mstalled within the Common Area are subject to the rights (including the right to remove where
reasonably necessary without duty of replacement or reimbursenient) of the Declarant and any public
or private utility to construct, maintain, repair or remove any necessary facilities. By virtue hereof,
Declarant reserves the right to install a lake(s) or pond(s) on any Common Area. The righis
hereunder and easements hereby reserved survive the conveyance, by the Declarant to the
Association, of any Common Area. This easement shall be in addition to any easement identified
or designated upon a Plat as a drainage, sewer, utility, cable, landscape, sign, transmission, flowage
or similar type easement. '

(b) Declarant reserves unto itself during the Development Period, and thereafter unto the
Association, an easement ("Lake Easement") and right-of-way in and to any Lake Area (s) or areas
now or hereafter shown on the Plat as a "Block”, "Common Area", "Lake", "Pond", or any other
Common Area within the Property used as a water retention or detention area, or on which a Lake
now exists or is later constructed, for the purpose of fulfilling any maintenance obligations set forth
in this Declaration and/or establishing and maintaining proper surface water drainage throughout the
Property, and an easement of ingress and egress through so much of the remainder of the Property
as is reasonably necessary or appropriate, to perform such actions as Declarant or the Association
deem necessary or appropriate, for the purpose of establishing and maintaining proper surface water
drainage throughout the Property, which such actions shall include the construction, repair and
maintenance of retention and detention ponds or lakes in accordance with the requirements of



Section 3.7 Designated Drainage, Utility, and Sewer Easements. There are strips of ground
designated on the Plat as drainage easements, utility easements, sewer easements, sanitary sewer
easements and storm sewer easements, or any combination thereof (hereafter collectively “DU&E
Fasements™), which are hereby reserved to the appropriate governmental entities, public utilities,
private utilities and Provider(s) for the installation and maintenance of swales, ditches, pipes,
drains, sanitary sewers, manholes, detention and retention areas or other drainage facilities.
Purchasers of Lots in this Subdivision shall take title subject to such easements hereby created and
subject at all times to the rights of proper authorities to service and maintain such drainage facilities
and easements, and no permanent structure of any kind and no part thereof except fences which do
not retard or impede the flow of drainage water and which are approved pursuant to Section 4.2
below, shall be built, erected or maintained on said drainage easements, except by the Declarant or -
its assigns. It shall be the responsibility of the Association and the Owners of the areas enclosed
within such easements to maintain such areas in such condition that the flow of storm drainage
waters on, across and from said areas shall not be impeded, diverted or accelerated. Such use for
storm water movement or retention or detention is hereby declared to be an easement and servitude
upon said land for the benefit of the Owners of other land included within the Plat, upstream or
downstream, affected by such use and for any proper governmental agency or department or any
private or public utility. All proper governmental agencies or departments and public and private
utilities are hereby given the right to obtain access to such areas to perform maintenance and to
perform such maintenance as may be necessary to protect that easement and servitude rights. It shall
be the responsibility of the Association and the Owner of any Lot or parcel of land within the Plat
to comply at all times with the provisions of the drainage plan as approved for the applicable Plat
by the appropriate governmental agency or department and the requirements of all drainage permits
for such Plat issued by those agencies. Failure to so comply shall operate as a waiver and release
of the Declarant, the developer, or their engineers and agents from all liability as to damage caused
by storm waters or storm drainage.

Further, there are easements and servitudes upon the land within the Plat in favor of surface
water runoff along natural valleys and drainage channels running to Owners of other land contained
within the Plat, upstream and downstream. It shall be the responsibility of the Association and the
Owners of these natural valleys and channels to use their land and maintain said natural valleys and
channels in such manner and condition that the flow of storm drainage waters on, across, from and
to such areas shall not be impeded, diverted or accelerated.

Section 3.8 Designated Easements for Landscaping, Mounding, Screening and Signage.
Within any strip of ground shown or designated on the Plat as a landscape easement, landscape
maintenance easement, landscape maintenance access easement, or by any similar language
indicating a landscaping purpose, Declarant hereby reserves unto itself during the Development
Period and thereafter unto the Association, the exclusive and sole right to (i) erect signs which
advertise the Property or availability of Lots, and/or identify the Subdivision and (i) install
landscaping, mounding, walls, and screening. Notwithstanding anything in this Declaration to the
contrary, no planting shall be done, and no hedges, walls, signs, fences or other tmprovements shail
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Section 4.2 Architectural Control. No building, outbuilding, mailbox, fence, satellite dish,
rool, wall or other structure, except original construction of Dwelling Units by or on behalf of the
Declarant, shall be commenced, erected or maintained upon the Property, nor shall any exterior
addition to or change or alteration therein, other than by the Declarant, be made until the plans and
specifications showing the nature, kind, shape, height, materials, color and location of the same shall
Lave been submitted to and approved in writing as to harmony of external design and location in
relation to surrounding structures and topography by the Declarant, until the end of the Development
Period, and thereafter by the Board of Directors of the Association. After the Development Period, '
the Board of Directors may appoint three (3) or more representatives to an Architectural Control
Committee. Any change in the appearance or the color of any part of the exterior of a residence shall
be deemed a change thereto and shall require the approval therefor as ‘above provided. In the event
that written approval is not received as required hereunder within thirty (30) days after complete
~lans and specifications have been submitted, then the request for approval shall be deemed denied.

}very Owner, by the purchase of a Lot, shall be conclusively presumed to have consented to the
exercise of discretion by the Declarant, the Board of Directors, and/or the Architectural Control
Committee. In any judicial proceeding challenging a determination by the Declarant, Board of
Directors, and/or Architectural Control Committee and in any action initiated to enforce this
Declaration in which an abuse of discretion by the Declarant, Board of Directors, and/or
Architectural Control Committee is raised as defense, abuse of discretion may be established only
if a reasonable persor, weighing the evidence and drawing all inferences in favor of the Declarant,

Board of Directors, and/or Architectural Control Comumittee, could only conclude that such,
determination constituted an abuse of discretion.

The Declarant, during the Development Period, and thereafter the Board of Directors and/or the
Architectural Control Comumittee, may in its discretion inspect work being performed without the
Owner’s permission to assure compliance with these restrictions and applicable regulations. All
improvements must be constructed as approved and, therefore, must be constructed per the approved
plans and in the approved location. If construction of an fmprovement is not completed within thirty '
(30) days after approval, then the Declarant, during the Development Period, and thereafier the
Board of Directors or the Architectural Control Committee may, in its discretion, withdraw and
revoke the approval. '

Under no circumstances shall the Declarant, the Board of Directors, and/or the Architectural Control
Committee be lable in any way for costs, fees, damages, delays, or any charges or liability
whatsoever relating to the approval or disapproval of any plans subsitted to it. Under no
circumstances shall the Declarant, the Board of Directors, and/or the Architectural Control
Committee be responsible in any way for any defects in any plans, specifications or other materials
submitted to it, or for any defects in any work done according thereto. Further, the Declarant, the
Board of Directors, and/or the Architectural Control Committee make no comment, representation
or warranty as (i) to the suitability or advisability of the design, the engineering, the method of
construction involved, or the materials to be used and/or (ii) the compliance of any intended
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the Architectural Control Committee, fences may be privately installed but must be constructed to -
. professional levels of quality, design, material, composition, and color as determined by the
Declarant, during the Development Period, and thereafier by the Board of Directors and/or the
Architectural Control Committee. Non-professionally installed fences may be inspected by the
Declarant, during the Development Period, and thereafier by the Board of Directors and/or the
Architectural Control Committee after completion in order to ensure that the fence is of a
professional quality, and final approval of such fence shall be deemed withheld until completion of
this final review. All fences shall be kept in good repair by the Owner. In general, fences shall be
located on the property line, one foot within the property line, or three feet within the property line;
provided, however, that no fence shall be located any closer to the front of a residence than six fest
behind the line of the face of the residence nearest the front line, not counting patios, terraces,
entryways, or steps. !

-ty v))_

Fences are to be wronght iron, cedar, or treated pine. Further, all wooden fences are to be dog-eared,
flattop shadow box style with 1" x 6" vertical boards, and are to remain unpainted. No fence shall
be constructed until its materials, design, and location are first approved by the Declarant, during the
Development Period, and thereafter by the Board of Directors and/or the Architectural Control
Committes. Walls above grade must be constructed of natural stone, masonry, wood or shadow box
fencing. All approvals of landscape screening materials, design, and location shall be on an
individual basis.

The exact location, material, color and height of the fence and rendering or photograph thereof shall

~ be submitted to the Declarant, during the Development Period, and thereafter to the Board of
Directors and/or the Architectural Control Committee for written approval at least thirty (30) days
prior to proposed construction. If however, approval has not been received by applicant in writing
within thirty (30) days after submitted, then said request shall be considered DENIED.

Section 4.9 Garbage and Refuse Disposal. No Lot shall be used or maintained as a dumping
ground for trash. Rubbish, garbage or other waste shall be kept in sanitary containers out of public
view. All equipment for storage or disposal of such materials shall be kept clean and sanitary.

Section 4.10 Home Occupations. No Lot or Dwelling Unit located thereon shall be used for
any purpose other than as a single family residence, except a home eccupation which is both
permitted under the applicable zoning ordinance and which also complies with the following
guidelines:

(1) Any home occupation must be conducted entirely within the residence
and conducted solely by a member of the immediate family residing in
said Dwelling Unit;

2) Any home occupation must be clearly incidental and secondary to the use
of the Dwelling Unit for residential purposes;
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Section 4.13 Mailboxes. All mailboxes installed upon Lots shall be uniform and shall ke -
of a type, color and manufacture approved by the Declarant during the Development Period and,
thereafter, by the Board of Directors and/or the Architectural Control Committee.

Section 4.14 Mini Barns and Qutbuildings. No mini barn, outbuilding, or other structure
which is detached from a Dwelling Unit shall be constructed until after it is approved by the
Declarant, during the Development Period, and thereafter by the Board of Directors and/or the
Architectural Control Committee. Any structure approved under this Section must be compatible
with the Lot’s Dwelling Unit. No more than one (1) such structure may be approved for any one (D
Lot. This structure shall only be permitted in a Lot’s back yard, be no more than 8’ x 10’ in size,
may not be made of metal, must have a pitched roof, and must have evergreen plantings around the
structure’s base. ¢

Section 4.15 Motor Vehicle Repair. The repair of inoperative motor vehicles or material
alteration of motor vehicles shall not be permitted on any Lot unless entirely within a garage
permitted to be constructed per the terms of the Declaration.

Section 4.16 Nuisances. No noxious or offensive activities shall be carried on or be
permitted to exist on any Lot, nor shall anything be done thereon which may be or become an
annoyance or nuisance. Any structure or building permitted to be constructed on any Lot by this
Declaration, which may be all or in part destroyed by fire, wind, storm or any other reason, shall
be rebuilt and restored.to its previous condition within a reasonable length of time, and all debris
accumnulated in connection therewith shall be removed within a reasonable time after any such
occurrence. ‘

Section 4.17 Outside Burning. No trash, leaves, or other materials shall be burned upon a
Lot 1f smoke therefrom would blow upon any other Lot and, then, only in acceptable incinerators
and in compliance with all applicable legal requirements.

Section 4.18 Outside Storage. The use of clotheslines are prohibited. All equipment,
garbage cans, service yards, woodpiles or storage piles shall be kept from view of neighboring
homes and streets. All rubbish, trash or garbage shall be regularly removed from the premises, and
shall not be allowed to accumulate thereon. Trash must be stored in enclosed containers.

Section 4.19 Outside Use of Lots. Except in an individual patio area appurtenant to a
Dwelling Unit, no planting or gardening shall be done, and no fences, hedges, walls or other
improvements shall be erected or maintained upon the Property except such as installed in
accordance with the initial construction of the buildings located thereon or as approved by the
Declarant, during the Development Period, and thereafter by the Board of Directors and/or the
Architectural Control Committee. Above ground swimming pools are prohibited on the Property,
except for small removable kiddie pools. )




Section 4.27 Side Setbacks. The minimum side yard and minimum rear yard requirements -
shall be those established by the applicable zoning and subdivision control ordinances, and as
recorded on the Plat.

Section 4.28 Sicn Limitations. No sign of any kind, other than those installed by Decla:rantj
the Association, or a Builder, may be displayed to public view on any Lot, except that one sign with
an area of not more than six (6) feet may be displayed with the purpose of advertising the Lot for
sale. : "

Section 4.29 Site Visibility. No fence, wall, hedge or shrub planting which obstructs sight
lines at elevations between two (2) feet and nine (9) feet above the street shall be placed or permitted
' to remain on any cormer Lot within the triangular area formed by the street property Iines and a line
connecting points twenty-five (25) feet from the intersection of said strest hines, or in the case of a
rounded property corner from the intersection of the street lines extended. The same sightline
limitations shall apply to any Lot within ten (10) feet from the intersection of a street line with the
edge of a driveway pavement or alley line. No tree shall be permitted to remain within such
distances of such intersections unless the foliage line is maintained at sufficient height to prevent
obstruction of such sight lines. No fences shall be permitted to be constructed between the front set
back line and the street curb.

Section 430  Size. Subject to any further restrictions imposed by any recorded
commitment, every single-family dwelling erected, placed, altered or maintained on any Lot within
shall have a minimum living area, exclusive of open porches, unfinished basements and attached
garages, of not less than what is required by the applicable zoning and subdivision control
ordinances, recorded on the Plat, or as required by Declarant.

Section 4.31 Storage Tanks. All above or below ground storage tanks, with the exception
of gas storage tanks sued solely in connection with gas grills for the purpose of grilling or cooking
food, shall be, and hereby are, prohibited.

Section 432 Temporary Structures and Outbuildings. No structure of a temporary
character, such as a tent or shack shall be erected, placed, or altered upon any Lot for use as a
residence either temporarily or permanently, or at any time be used for such purpose.

Section 4.33 Unsightly Growth. In order to maintain the standards of the Property, no grass
exceeding six (6) inches in height, weeds, underbrush or other unsightly growths shall be permitted
to grow or remain upon any Lot, and no refuse pile or unsightly objects shall be allowed to be placed
or suffered to remain anywhere thereon. Failure to comply shall warrant the Declarant or the
Association to cut grass/weeds or clear the refuse from the Property at the expense of the Owner, and
there shall be a lien against said Lot for the expense thereof, which lien shall be due and payable
immediately. If such lien is not promptly paid, the Association or the Declarant may file suit and
recover such amount together with reasonable attorneys fees and costs of collection.




Section 5.3 Board of Directors. The Board of Directors of the Association shall be appointed
and/or elected as prescribed by the Association's Articles and By-Laws. The Board of Directors
shall manage the affairs of the Association. Directors need not be members of the Association.

Section 5.4 Professional Management. The Association may, in its sole and subjective
discretion, engage or employ a professional manager or management company, possessing
experience in the management of homeowners associations, to assist the Board of Directors in the
management and administration of the Association. No contract or agreement for professional
management of the Association, nor any other contract between Declarant and the Association, shall
be for a term in excess of three (3) years. Any such agreement or contract shall provide for
termination by either party with or without cause and without payment of any termination fee upon
written notice of ninety (90) days or less.

Section 5.5 Fulfillment of Commitments. Notwithstanding the cessation of the Class B
membership and the turnover of the Association, and notwithstanding the conveyance of any
Common Area by the Declarant to the Association, the Declarant reserves the right to enter upon any
Lots and/or Common Areas for the purpose of complying with any written or unwritten
commitments extended to any municipality or zoning jurisdiction in connection with any zoning
approvals, plat approvals, variance approvals, special use or exception approvals, and/or any other
approvals granted by such municipality or zoning jurisdiction.

e

ARTICLE VI

Covenant for Maintenance Assessments

Section 6.1 Creation of the Lien and Personal Obligation of Assessments. Declarant, for
each Lot now or hereafter owned by it within the Property, hereby covenants, and each Owner of any
Lot by acceptance of a deed therefor, whether or not it shall be so expressed in such deed, is deemed
to covenant and agree to pay to the Association:

(a) Regular Yearly Assessments (for maintenance, repairs and ordinary operating expenses,
including Common Expenses); and

(b) Special Assessments for capital improvements and operating deficits and for special
maintenance or repairs as provided in this Declaration; and

(c) One Time Assessment for purposes specified below.

Such assessments shall be established, shall commence upon such dates and shall be
collected as hereinafter provided. All such assessments, together with prejudgment interest at eight
percent (8%) per annum, costs and reasonable attorneys' fees, shall be a charge on the land and shall
be a continuing lien upon the property against which each such assessment is made. Each such
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Assessment applicable to that year only for the purpose of defraying, in whole or in part, the cost of -
any construction, reconstruction, repair or replacement of any capital improvement which the
Association is required to maintain, or to recover any operating deficits which the Association may
from time to time incur, provided that any such assessment shall have the approval of two- thirds
(2/3) of the votes entitled to be cast by those members who cast votes in person or by proxy at a
meeting duly called for this purpose.

Section 6.5 One-Time Assessment. Upon the closing of the initial conveyance of each Lot
by Declarant, the purchaser of such Lot shall pay to the Association, in addition to any other
amounts then owed or due to the Association, as a contribution to its working capital and start-up
fund, an amount of One Hundred and Fifty Dollars ($§150.00), which payment shall be
non-refundable and shall not be considered as an advance payment of any assessment or other charge
owed the Association with respect to such Lot. Such working capital and start-up fund shall be held
and used by the Association for payment of, or reimbursement to Declarant for advances made to
pay, expenses of the Association for its early period of operation of the Association and the Property,
to enable the Association to have cash available to meet unforseen expenditures, or to acquire
additional equipment or services deemed necessary by the Board of Directors.

Section 6.6 Quorum. Written notice of any meeting called for the purpose of taking any
action authorized under this Article shall be sent to all Members not less than thirty (30) days nor
more than sixty (60) days in advance of the meeting. At the first such meeting called, the presence
of Members or of proxies entitled to cast sixty percent (60%) of the total number of votes entitled
to be cast (Class A and Class B votes combined) shall constitute a quorum. If the required quorum
is not present, another meeting may be called subject to the same notice requirement, and the
required quorum at the subsequent meeting shall be one-half (%4) of the required quorum at the
preceding meeting. No such subsequent meeting shall be held more than sixty (60) days following
the preceding meeting.

Section 6.7 Uniform Rate of Assessment. Regular Yearly Assessments and Special
Assessments for capital improvements and to recover operating deficits must be fixed at a uniform
rate for all Lots, except that Declarant and any individual or entity purchasing a Lot or Lots solely
for the purpose of construction of a for-sale Dwelling Unit thereon (a "Builder") shall pay only
twenty-five percent (25%) of the Regular Yearly Assessments and Special Assessments so long as
any Dwelling Unit constructed upon a Lot by Declarant or Builder has not been conveyed to an
Owner intending to occupy or rent said Dwelling Unit as a residence or leased to an individual or
entity for use as a residence.

Section 6.8 Date of Commencement of Yearly Assessments; Due Dates. The Regular Yearly
Assessment provided for herein shall commence as to each Lot within a recorded Plat on the first
day of the first month following the recording of such Plat. The Board of Directors shall fix any
increase in the armount of the yearly assessments at least thirty (30) days in advance of the effective
date of such increase. Written notice of any increase in the Regular Yearly Assessment, and writen
notice of any Special Assessment and such other assessment notices as the Board of Directors shall
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Section 7.1 Bv Owners. Except as specifically provided in this Declaration, each Owner -
shall furnish and be responsible for the maintenance of all portions of his Lot. All fixtures and
equipment installed within or as part of the Dwelling Unit, commencing at the points where the
utility lines, pipes, wires, conduits or systems enter the Lot upon which said Dwelling Unit is
located, shall be maintained and kept in repair by the Owner thereof. Each Owner shall promptly
perform all maintenance and repair of his Lot and Dwelling Unit which, if neglected, might
adversely affect any other Lot or Dwelling Unit or any part of the Common Area owned by the
Association. Such maintenance and repairs include, but are not limited to, all exterior surface,
siding, roof, gutters, internal water lines, plumbing, electric lines gas lines, appliances, and all other
fixtures, equipment and accessories belonging to the Owner and a part of or appurtenant to his
Dwelling Unit or Lot.

Section 7.2 Common Properties and Lawns bv the Association.

(a) The Association, as part of its duties, and as part of the Common Expenses, shall provide
for:

(1) Maintenance of the Common Area. Maintenance of the Common Area shall
include, but shall not be limited to, fertilizing, treating any Lakes, mowing and replanting
when necessary of the grass and trees and maintenance of any other improvement within the
Common Area;

(ii) Maintenance of the entry signs, permanent subdivision identification sign, and
landscaping installed by the Declarant in any Common Area, or any Landscape Easement,

Landscape Maintenance Easement, Landscape Maintenance Access Easement or similar
easement;

(i1i) The maintenance of any street lights which are installed by Declarant and which
are not located upon any Lot; and,

(iv) The maintenance of any brick surface installed by Declarant on any internal

street or entryway.

The Board of Directors may adopt such other rules and regulations concerning maintenance,
repair, use and enjoyment of the Common Area owned by the Association (or any items deemed
Common Area for purposes of maintenance only) as it deems necessary.

(b) Notwithstanding any obligation or duty of the Association to repair or maintain any of
the Commmon Area owned by the Association (or any items deemed Common Area for purposes of
maintenance only), if, due to the willful, intentional or negligent acts or omissions of an Owner or
a member of his family or of a guest, tenant, invitee or other occupant or visitor of such Owner,
damage shall be caused to the Common Area owned by the Asscciation (or any items deemed as
such for purposes of maintenance only), or if maintenance, repairs or replacements shall be required
thereby which would otherwise be at the Common Expense, then such Owner shall pay for such
damage and such maintenance, repairs and replacements, as may be determined by the Association,
unless such loss is covered by the Association’s insurance with such policy having a waiver of
subrogation clause. If not paid by such Owner upon demand by the Association, the cost of repairing
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benefit of the Association, its Board of Directors and any managing agent acting on behaif of the _
Association. The premiums for all such insurance coverage shall be a Commeon Expense.

Section 8.4 Casualty and Restoration. Damage to or destruction of any Commen Area
actually owned by the Association due to fire or any other casualty or disaster shall be promptly
repaired and reconstructed by the Association and the proceeds of insurance, if any, shall be applied
for that purpose. The same obligation shall apply to an Owner, and not the Association, for damage
or destruction to the Owner's Dwelling Unit. For purposes of this Section, repair, reconstruction and
restoration shall mean construction or rebuilding of the damaged property to as near as possible the
same condition as it existed immediately prior to the damage or destmction with the same or a
similar type of architecture.

Section 8.5 Insufficiency of Insurance Proceeds. If the insurance proceeds received by the
Association as a result of any such fire or any other casnalty or disaster are not adequate to cover the
cost of repair and reconstruction, or in the event there are no insurance proceeds, the cost for
restoring the damage and repairing and reconstructing the Common Area actually owned by the
Association or any improvements damaged or destroyed (or the costs thereof in excess of insurance
proceeds received, if any) shall be paid by the Association which shall then have the right to levy
a Special Assessment against all Lots for such deficiency.

Section 8.6 Surplus of Insurance Proceeds. In the event that there is amy surplus of
insurance proceeds affer the reconstruction or repair of the damage has been fully completed and all
costs paid, such sums may be retained by the Assoctation as a reserve or may be used in the
maintenance and operation of the Property. The action of the Board of Directors in proceeding to
repair or reconstruct damage shall not constitute a waiver of any rights against any Owner for
committing willful or malicious damage.

ARTICLE IX

Morteagoes

Section 9.1 Mortgagee Rights. In addition to any other rights provided elsewhere in this
Declaration to mortgagees, any lender or lenders holding a first mortgage or first mortgages upon
any Lot or Lots, jointly or singly, may pay any real estate taxes or other taxes or charges which are
in default and which may or have become a charge or lien against any Common Area owned by the
Association or any other property owned by the Association; and may pay any overdue premiums
on any hazard, casualty, liability or other mmsurance policies or secure new insurance coverage on the
lapse of any policies for any such property owned by the Association or covering any property for
which the Association has an obligation to maintain insurance coverage. Any such lender or lenders
making payments in accordance with this Section shall be entitled to immediate reimbursement
therefor from the Association along with any costs incurred, including reasonable attorneys' fees.




conditions and resirictions contained herem, and pursue any and all remedies, at law or in equity,
available under applicable Indiana law, with or without proving any actual damages, including the
right to secure injunctive relief or secure removal by due process of any structure not in compliance
with the covenants, conditions and restrictions contained herein, and shall be entitled to recover
reasonable attorneys’ fees and the costs and expenses mcurred as a result thereof. ‘

Section 10.2 Severability and Waiver. The Declaration shall be enforceable to the fullest
extent permitted at law or in equity. Invalidation of any one of the covenants, restrictions or
provisions contained in this Declaration by judgment or court order shall not in any way affect any
of the other provisions hereof, which shall remain in full force and effect. No delay or failure by any
person to enforce any of the restrictions or to invoke any available remedy with respect to a violation
or violations thereof shall under any circumstances be deemed or held to be a waiver by that person
of the right to do so thereafter, or as estoppel of that person to assert any right available to him upon
the occurrence, recurrence or continuation of any violation or violations of the restrictions.
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Section 10.3 Assignment. Declarant may at any time assign some or all of its rights and
obligations under this Declaration. Such assignment shall be effective after it is executed and
recorded by Declarant with the Recorder of the County in which the Property is located. After such
assignment is recorded with the Recorder of the County in which the Property is located, Declarant
shall have no further obligations or liabilities under the Declaration with respect to the rights or
obligations assigned.

Section 10.4 Amendment. This Declaration and the covenants, conditions and restrictions
set forth in this Declaration, as from time to time amended in the manner hereafter set forth, shall
run with the land and shall be binding upon the persons owning any portion of the Property and all
parties closing under them. This Declaration may be amended or modified at any time by an
mstrument recorded in the Office of the Recorder of the County in which the Property is located,
approved and signed by at least seventy-five percent (75%) of the then Owners. Provided, however,
that none of the easements, rights, or duties of Declarant reserved or set out hereunder may be
amended or changed without Declarant's prior written approval. Except as prohibited in the
paragraph immediately below, the Declarant reserves the right and power to amend this Declaration
without the approval of the Owners: (i) to correct or clarify the legal description of the Property or
the Additional Real Estate; (ii) to correct clerical or typographical errors; (iii) to make nominal
changes in the Declaration; (iv) to the extent necessary to conform to any requirements imposed or
requested by any governmental agency, public authority or financial institution (including the U.S.
Department of Housing and Urban Development, the U.S. Veterans Administration, Federal National
Mortgage Association, Federal Home Loan Mortgage Corporation, or similar agency); or (v) to the
extent necessary to enable the Declarant to meet any other reasonable need or requirement, including
those associated with the completion of the development of the Property and to facilitate the making
or marketing of first mortgages upon any lots. Any amendment must be recorded.




IN WITNESS WHEREOF, DURA DEVELOPMENT CORPORATION, an Indiana
corperation, has caused this Declaration to be executed as of the date first written above.

DURA DEVELOPMENT CORPORATION,
an Indiana corporation

By: >
1 Shoopman, President

STATE OF INDIANA )
) SS:
COUNTY OF MARION )

Before me the undersigned, a Notary Public in and for said County and State, personally
appeared Paul Shoopman, the President of Dura Development Corporation, an Indiana corporation,
and having been duly swom, acknowledged execution of this Declaration of Covenants, Conditions
and Restrictions of Setters Place.

‘Witness my hand and Notarial Seal this 3 day of Ay , 2001.

My Commission Expires: £

C-22-0of Notary Public

Residing in _{¥\WWeio n County @ b Cin /"QL{’ Tn L (_.[<,._..L€

Printed Name

Prepared By: Brian Giffin, 5740 Decatur Boulevard, Indianapolis, Indiana 46241
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