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AL DECLARATION OF

E?ﬁgo 8328 i?:m in

LAGE OF WESTCLAY  jaufl;
MARY L pLamk Y TNDIANR .

This Supplemental Declaration,
2001_, by BRENWICK TND CO.

08-14-2001 09;
DEC COv Res " ‘5785

ted as of the _3rd day of Aug wt
, LLC, an Indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts

right to acquire the real estate located in Hamilton County,
ibit A attached hereto and incorporated herein by this

pplemental Declaration as that term is defined in the

T/s
bdivide the Parcel into Lots upon each of which a Living Unit

A Declarant owns or has the
Indiana, more particularly described in
reference.

B. This Declaration is a SH
Declaration of Covenants and Restrictions.

C. Declarant intends to sul
may be constructed.

NOW, THEREFORE, Declarant

1. Definitions. Words, p!
Covenants and Restrictions have the s

ereby makes this Supplemental Declaration as follows:

es and terms that are defined in the Declaration of
e meaning in this Supplemental Declaration except as

herein otherwise pravided. The following words, phrases and terms, as used in this Supplemental

Declaration, unless the context clearly

uires otherwise, mean the following:

“Accessory Dwelling" megns a Living Unit which is attached to orlocated on

the same Lot as a Principal Dwe
owned by the Owner of the Princi!

ing, has an independent means of access and is
pal Dwetling but occupied by another.

“Board of Directors” meats the Board of Directors of the Corporation.
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"Declaration of Covendnts and Restrictions” means the Declaration of
Covenants and Restrictions of The Village of WestClay dated as of August 9, 1999
and recorded in the Office of the Recorder of Hamilton County, Indiana as
Instrument Number 9946964, asj amended from time to time,

“Degignated Lot means p Lot which is subject to a Supplemental Declaration
which authorizes the use of such Lot for a use permitted by Section 5.1 of the Zoning
Ordinance other than a use specified in Section 5.1A(1), (2), ar (4).

located on the same Lot as a single-family detached Living Unit from which a

“Horne-Based Office” c}:ans an office incorporated in or attached to, or
business activity is conducted ol a substantially regular basis,

“Home-Based Office " means that part of the Parcel which is within the
arca denoted on the General Plap of Development as an area where Home-Based
Offices may be located.

“Lot” means a numerically designated subdivided parcel of land depicted on a
Plat,

“Owner" means any Perspn, including Declarant, who at any time owns the
fee simple title to a Lot.

“Parcel’ means that part gf the real estate described in Exhibit A which is at
any time subject to the covenants, restrictions, easements, charges and liens imposed
by the Declaration of Covenants and Restrictions.

"Plat" means the secondafy plat of a Section within the Parcel,

“Principal Dwelling” meahs a Living Unit (other than a Living Unit which is
located in a Multi-family Structire or Multiuse Structure or is & Condominium)
designed as the principal structure on the Lot.

“Section” means that part of the Parcel which is depicted on a Plat,

“Tract” means the real estate, including all or any part of the Parcel, that is subject to
the covenants, restrictions, easements, charges and liens imposed by the Declaration of
Covenants and Restrictions.

2, Declaration. Declarant heteby declares that, in addition to the covenants, restrictions,
easements, charges and liens imposed by the Declaration of Covenants and Restrictions, the Parcel
shall be held, transferred, sold, conveyed and occupied subject to the covenants, restrictions,
casements, charges and liens hereinafter 3t forth.
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i Land Use. Except for Degignated Lots which may be used for any use authorized by a
Supplementa] Declaration encumbering such Designated Lots, Lots may be used only for residential
purposes as provided in Section 5.1A(1), (2) and (4) of the Zoning Ordinance and for Home-Based
Offices accessory to residential use of Lots as provided in Paragraph 6 of this Supplemental
Declaration. Not more than one (1) Principal Dwelling and not more than one (1) Accessory
Dwelling may be located on a Lot which fs not a Designated Lot, and no Accessory Dwelling may be
located on a Lot unless a Principal Dwelling is also located thereon. No Accessory Dwelling may be
erected in front of the Principal Dwelligg or in the required front yard of a comer Lot unless the
Accessory Dwelling is attached to the Prncipal Dwelling by a common wall. No home occupation
shall be conducted or maintained on g Lot which is not a Designated Lot other than a home
oaccupation which does not constitute a ‘{special use” and is incidental to a business, profession or
accupation of the Owner or Occupant of| such Lot and whuch is generally or regularly conducted at
another location which is away from such Lot. No signs of any nature, kind or description shall be
erected, placed, or permitted to remain on any Lot advertising a permitted home occupation,

4, its.

{a) Lot Development Plans. Except to the extend such requirement is waived by
Declarant, prior to commencement of any Building Activity on a Lot, a Lot Development
Plan shall be submitted to the Architectural Review Board in accordance with the
requirements of Paragraph 20 of the Declaration of Covenants and Restrictions. The
Architectural Review Board may require as a part of a Lot Development Plan a report of
subsurface soils investigation of the Lot made by a qualified soils engineer, which report
shall include recommendations fpr the foundations of the proposed improvements, Each
Owner shall coraply with the tems and provisions of Paragraph 20 of the Declaration of
Covenants and Restrictions and the requirements of the Architectural Review Board
established pursuant to the authority granted by the Declaration of Covenants and
Restrictions.

b) Size of Living Unit. No Principal Dwelling may be constucted on any Lot
unless such Principal Dwelling, exclusive of open porches, attached garages and basements,
shall have a gross floor area equial to or greater than the square footage specified in the
Building Guidelines applicable fo the Lot as of the date construction of the Principal
Dwelling on the Lot commences; No Accessory Dwelling may contain more than eight
hundred fifty (850) square feet of floor area unless otherwise permitted by the Building
Guidelines.

(c)  Buildi idelines, Each Owner shall at all times comply with the
requirements of the Building Guidelines applicable to such Owner’s Lot.

(d) Building Activity. |All Building Activity shall be undertaken and completed
strictly in accordance with the Building Guidelines and the Lot Development Plan approved
by the Architectural Review Board. Unless a delay is caused by strikes, war, court injunction
or acts of God, ot is authorized in writing by Declarant, the Owner of any Lot which on the

3
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date of purchase from Declarant {s not improved with a Principal Dwelling shall commence
construction of & Principal chiling upon the Lot within six (6) months from the date the
Owner acquired title thereto and shall complete construction of such Principal Dwelling
within one (1) year after the dateof commencement of the building process, butin no event
later than eighteen (18) months after the date the Owner acquired title to the Lot unless such
Lot is adjacent to a Lot upon which the Owner has constructed a Principal Dwelling in which
such Owner permanently resides; If the Owner fails to commence or complete construction
of a Principal Dwelling within the time pedods specified herein, or if the Owner should,
without Declarant's written approval, sell, contract to sell, convey, or otherwise dispose of,
or attempt to sell, convey or otherwise dispose of, the Lot before completion of construction
of Principal Dwelling on the Lot| then, in any of such e¢vents, Declarant may:

() re-enter the Lot and divest the Owner of title thereto by tendeting
to the Owner or tg the Clerk of the Circuit Court of Hamilton
County the lesser pf (a) the same net dollar amount as was
received by Declarant from such Owner as consideration for the
conveyance by Ddclarant of the Lot, together with such actual
costs if any, as the Owner may prove to have incurred in
connection with the commencement of construction of a
Principal Dwellinp on the Lot and (b) the then fair market
value of the Lot, as determined by averaging two (2)
appraisals made bly qualified appraisers appointed by the
Judge of the Circyit or Superior Court of Hamilton County.

(ii)  obtain injunctive relief to force the Owner to proceed with
construction of any Principal Dwelling, a Lot Development Plan
for which has beejn approved by the Architectural Review
Board upon applidation by such Owner; or

(iii)  pursue such otherremedies at law or in equity as may be
available to Declarant.

The failure of the Qwner of 2 Lot to apply for approval of, ot receive approval frora,
the Architectural Review Board pf a Lot Development Plan shall not relieve such Owner
from his obligation to complete cqnstruction of a Principal Dwelling upon the Lot within the
time period specified herein. For the purposes of this subparagraph (d), construction of a
Principal Dwelling will be deemefl “completed” when the exterior of the Principal Dwelling
(including but not limited to the foundation, walls, roof, windows, entry doors, gutters,
downspouts, exterior trim, paved (iriveway, landscaping and yard light) has been completed
in conformity with the Development Plan,

(e)  Septic Systems. No septic tank, absorption field or any other on-site sewage
disposal system (other than a latespl main connected to a sanitary sewerage collection system
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operated by the Clay Township Regional Waste District or a successor public agency or
public utility) shall be installed or maintained on ay Lot.

1$3] Water Systems. |No private or semi-private water supply system may be
located upon any Lot which is not in compliance with regulations or procedures adopted or
established by the Indiana State Board of Health, or other civil authority having jurisdiction.
To the extent that domestic watgr service is available from 2 water line located within 200
feet of the lot line maintained by a public or private utility company, each Owner shall
connect to such water line to prbvide water for domestic use on the Lot and shall pay all
connection, availability or othen charges lawfully established with respect to connections
thereto. Notwithstanding the [foregoing, an Owner with the prior approval of the
Architectural Review Board may establish roaintain and use an irrigation water well on his
Lot as long as the well daes not aflversely affect the normal pool level of the Lake or a Pond.

() Drainage. In the event storm water drainage from any Lot or Lots flows
across another Lot, provision shall be made by the Owner of such Lot to pemmit such
drainage to continue, without restriction or reduction, across the downstream Lot and into the
natural drainage channel or course, although no specific drainage easement for such flow of
water is provided on the Plat. | To the extent not maintained by the Drainage Board,
“Drainage Easements” reserved 43 drainage swales shall be maintained by the Owner of the

Lot upon which such easements
adequate drainage along such sw;
established by the Drainage Bo

located such that water from any adjacent Lot shall have
e. Lots within the Parcel may be included in a legal drain
. In such event, each Lot in the Parcel will be subject to

assessment by the Drainage Boarg for the costs of maintenance of the portion of the Drainage

System and/or the Lakes includeq

in such legal drain, which assessment will be alien against

the Lot. The ¢clevation of a Lot Jhall not be changed so as to affect materially the surface

elevation or grade of surroundin

Lots. Each Owner shall maintain the subsurface drains and

tiles located on his Lot and shall pe Hable for the cost of all repairs thereto or replacements

thereof.

(h)  Geothermal Systems. No open loop geothermal heating and cooling system

shall be instalied on a Lot.
5. Maintenance of Lots,

{a) Vebicle Parking, |
% ton in weight, trailer, boat or di

on any Lot in open public view.

(b)  Signs. Except fo
display in connection with the dey
sale of Lots therein, such signs as

property during construction and

No recreational vehicle, motor home, truck which exceeds
abled vehicle may be parked or stored overnight or longer

r such signs as Declarant may in its absolute discretion
elopment of the Village of WestClay or the Parcel and the
may be located on the Community Area and such signs as

ale of Liviog Units and the maintenance of mode] homes,

may, with the consent of Declarlnt, be displayed by a Designated Builder to advertise the

no sign of any kind shall be disg|

layed to the public view on any Lot without the prior

5
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approval of the Architectural R
square feet may be displayed at
or for rent.

(©) Sight Lines. Nc
lines at elevations between thir

property lines and a line connec
in the case of a street line with t
be permitted to remain within s
maintained at sufficient height

) Vegetation. An
trees and bushes on his Lot, an
growth at all times. If an Owner

eview Board except that one sign of not more than four (4)

any time for the purpose of advertising the property for sale

fence, wall, hedge or shrub planting which obstructs sight

ly (30) and seventy-two (72) inches above the street shall be
placed or permitted to remain on

any corner Jot within the triangular area formed by the street

ting points 25 feet from the intersection of said street lines, or
he edge of a driveway pavement or alley line. No tree shall
uch distances of such intersections unless the foliage line is

o prevent obstruction of such sight lines.

Owner shall not permit the growth of weeds and volunteer

d shall keep his Lot reasonably clear from such unsightly
fails to comply with this Restriction, the Board of Directors

shall canse the weeds to be cut and the Lot cleared of such growth at the expense of the
Owner thereof and the Corporat!ion shall have a lien against the cleared Lot for the expense
thereof.

(¢)  Nuisances. Nonpxiousoroffensive activity shall be carnied on upon any Lot
nor shall anything be done thereon which may be, or may become, an annoyance or nuisance
to the neighborhood. Barking dogs shall constitute a nuisance.

o Garbage and Refuse Disposal, No Lot shall be used or maintained as a
dumping ground for trash. Rubbish, garbage or other waste shall be kept in sanitary
containers out of public view. Al equipment for storage or dispasal of such materials shall
be kept clean and sanitary.

(g)  Animals, No animals, livestock or poultry of any kind shal) be raised, bred or
kept on any Lot, except that dogs, cats or ather household pets designated by the Board of
Directors may be kept provided that they are not kept, bred or maintained far any commercial

purpose. The owners of such pe:
that they will not be a nuisance,
avoid barking which will annoy

(h)  Quiside Burning.
Lot if smoke therefrom would

incinerators and in compliance ¥

(i)  Enteror Lights.
Building Guidelines, no exterior
line and rear lot line so as to shin

tted pets shall confine them to their respective Lots such
Owners of dogs shall so contro!l or confine them so as to
or disturb adjoining Owners.

Na trash, leaves, or other materials shall be burned upon a
blow upon any other Lot and, then, only in acceptable
ith all applicable legal requirements,

Except for such alley lights as may be required by the
lights shall be erected or maintained between the building
e or reflect directly upon another Lot.
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® Electric Bug Killers. Electric bug lillers “zappers” and other similar devices
shall not be installed at a location or locations which will result in the operation thereof
becoming a nuisance or annoyarce to other Owners and shall only be operated when outside
activities require the use thereof and not continuously.

k) Air ConditiuneJ. No room air conditioning unit shall be installed so as to

protrude from any structure locafed on a Lot (including but not limited to the window of any
Living Unit, garage or Home-baSed office) if the same would be visible from a public way, a
Community Area or any othcrL&t; provided, however, that this Restriction shall not apply to
central air conditioning units.

()] Fences and Walls. No walls or fences shall be erected on any Lot without the
prior approval of the Architec! Review Board. Each Owner shall maintain any approved
wall or fence in good and sightly condition and in compliance with the requirements of the

Building Guidelines.
(m) Swimming Pools! No above ground swimming pools, other than a children’s

wading pool, shall be installed dr maintained on a Lot.

{n) Basketball Goalst No basketball goal shall be placed or maintained in the
front driveway of a Lot or within the right-of-way of any street. Unless the Architectural
Review Board establishes a palicy establishing other specifications, backboards of all
basketball goals shall be of a translucent material such as fiberglass or Lexan and attached to
a block pole or a similar type of post. The location of a basketball goal on the Lot is subject
1o approval of the Architectural Review Board if it would be visible from a public right-of-
way adjoining the Lot,

6. Home-Based Office. A Home-Based Office is permitted on a Lot within the Home-
Based Office Area subject to the conditipns that: (a) the proposed use of the Home-Based Office is
approved by the Architectural Review Board in accordance with written standards for permitted uses
not inconsistent with this Paragraph 6: (l:l) the Home-Based Office is not used as a medical, dental, or
real estate office or for the retail sale of 3; (c) the Principal Dwelling to which the Home-Based
Office is accessory to the principal place of residence of the Persons conducting the business in the
Home-Based Office; (d) in addition to the Persons occupying the Principal Dwelling to which the
use of the Home Based Office; (d) in addition to the Persons occupying the Principal Dwelling to
which the use of the Home-Based Office is accessory, there are not more than three (3) outside
employees in the Home-Based Office; (£) employees and clients of the business park in on-street
curbside parking spaces or in a rear or{side yard parking area and do not park in the driveway
forward of the front facade of the Principal Dwelling; (f) signage is limited to one-wall mounted
signed with a sign area not exceeding (3) square feet approved by the Architectural Review
Board in accordance with its Sign reguiations; (g) the Home-Based Office docs not exceed one
thousand (1,000) square feet of thirty percent (30%) of the total square footage of the Principal
Dwelling if attached to or incorporated|in the Principal Dwelling, or. if located in an accessory
building on the Lot, does not exceed six hundred (600) square feet; (h) there is no outside storage or

7
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outside display, and (i) all exterior aspec}s of the Home-Based Office operation is consistent with the
ich the Lot is located.

es. Each Lot shall be subject to the guidelines, rules,
regulations and procedures adopted by Declarant, the Corporation and the Architectural Review
Board pursuant to authority granted by the Declaration of Covenants and Restrictions and all
Supplemental Declarations, and each Otwner of a Lot shall at all times comply therewith.

8. Agsessments. The Boary of Directors may make Assessments to caver any costs
incurred in enforcing these Restrictions jor in undertaking any maintenance or other activity that is
the responsibility of the Owner of a Lo} hereunder but which such Owner bas not undertaken as
required hereunder, Any such Assessment shall be assessed only against those Owners whose failure
to comply with the requirernents of these covenants necessitated the acton to enforce these
covenants or the undertaking of the maihtenance or other activity.

9. Electoral Parcel. The Parcel shall constitute an Electoral Parcel for the purpose of
clection of the Board of Directors.

10.  Enforcement. The right tp enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by due process of law of structures erected or maintained
in violation thereof, is reserved to Declatant, the Corporation, the Architectural Review Board, the
Ownuers of the Lots in the Parcel, their heirs and assigns, and to the Zoning Authority, their
successors and assigns, who are entitled to such relief without being required to show any damage of
any kind to Declarant, the Corporation, the Architectural Review Board, any Owner or Owners, or
such Zoning Authority by or through| any such violation or attempted violation, Under no
circumstances shall Declarant, the Corgoration or the Architectural Review Board be liable for
damages of any kind to any Person for fatlure to abide by, enforce or carry out any provision or
provisions of this Supplemental Declaration. There shall be no rights of reversion or forfeiture of
title resulting from any violations.

11.  Sevembility. Invalidation of any of these covenants and restrictions or any part
thereof by judgment or court order shall|not affect or.render the remainder of said covenants and
restrictions invalid or inoperative,

12, Non-Liability of Declarant. Declarant shall have no.duties, obligations or liabilities
hereunder except such as are expressly jassumed by Declarant, and no duty of, or warranty by,
Declarant shall be implied by or inferred from any term or provision of this Supplemental
Declaration.

13.  Genersl Provisions. This Supplemental Declaration may be amended at any time in
the manner provided in Paragraph 29 of the Declaration of Covenants and Restrictions except thatno
amendment adopted pursuant to Paragraﬂh 29(a) of the Declaration of Covenants and Restrictions
shall be effective as against a Mortgagee who subsequently acquires title to a Lot unless approved by
at least two-thirds (2/3) of the Mortgagees who hold first mortgages on the Lats in the Parcel (based
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on one vote for each first mortgage owned) or at least two-thirds (2/3) of the Owners of the Lots in
the Parcel (exciuding Declarant).

Except as the same may be amended from time to time, the foregoing restrictions will be in
full force and effect until January 1, 2030, at which time they will be sutomatically extended for
successive periods of ten (10) years, unless by a vote of the majority of the then Owners of Lots in
the Parcel it is agreed that these Restrictions shall terminate in whole or in part,

IN WITNESS WHEREOF, this Supplemental Declaration has been executed as of the date

first above written.
BRENWICK TND COMMUNITIES, JL1L.C
Tom Charles Huston, Cu-Manager\x
STATE OF INDIANA )
) 8S:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared Tom
Charles Huston, a Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged execution of the foregoing Supplemental Declaration of Covanants
and Restrictions for and on behalf of said limited partnership.

WITNESS my hand and Notarial Seal this _3r4day of __a; mrn:f

My Commission Expires:

May 24, 2007

This mstrument prepared by Tom Charles Huston, Attorney at Law, 12821 East New Market Street,
Suite 200, Carmel, IN 46032.
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EXHIBIT A
BEST POSSIBLE IMAGE

Real Estate Description . — —om— - =

Village of WestClay Electoral Parcel P-3

A part of the Southwest Quarter of Section 28, Toewnship 18 North, Range 3 East, of the Second Principal Meridian,
Clay Township, Hamilton County, Indiana, being more particularly described as follows:

Commencing at the Southrwest corner of said Quarter; thence North 00 degrees 11 minutes 59 seconds West along the
West line thereof 1130.84 feet; thence North 89 degrees 48 minutes 01 seconds East perpendicular to the previousiy
described course 55.89 feet to the Point of Beginning; thence South 45 degrees 08 minutes 09 seconds East 70.71 feet;
thence North 89 degrees 51 minutes 51 seconds East 625,29 feet to the westerly boundary of the Village of WestClay
Section 3004, Village Center, Part 1, the Secondary Plat of which is recorded a3 Instrument Number 199909965089,
Plat Cabinet 2, Slide 345, in the Office of the Recorder of said County; (the following twelve courses are alopg the
boundary thereof) (1) thence North 00 degrees 08 minutes 09 seconds West 311.21 feet; (2) thence North 45 degrees 08
minutes 09 seconds West 25.14 feet; (3) thence North 44 degrees 51 mimutes 51 seconds East 50.00 feet; (4) thence
South 45 degrees 08 minutes 09 seconds East 4.50 feet; (5) thence North 44 degrees 51 minutes St seconds East 238.20
feet; (6) thence North 45 degrees 08 minutes 09 seconds West 4.50 feet; (7) thence North 44 degrees 51 minutes 51
seconds East 52,00 feet; (8) thence Sauth 45 degrees 08 minutes 09 seconds East 4.50 feet; (9) thence North 44 degrees
51 minutes 51 seconds East 250.21 feet to a curve to the left having  radius of 74.00 feet the radius point of which
bears North 45 degrees 08 minutes 09 seconds West; (10) thence northeasterly along said curve an arc distance of 32.33
feet to a point which bears South 70 degrees 10 minutes 11 secands East from said radius point; {11) thence South 70
degrees 10 minutes 11 seconds East 52.00 feet to a curve to the right having a redius of 126.00 feet the radius point of
which bears North 70 degrees [0 minutes 11 seconds West; (12) thence southwesterly along said curve an arc distance
of 6.49 feet to a point which bears South 67 degrees 13 minutes 13 sccoads East from said radius point;thence North 89
degrees 51 minutes 51 seconds East along the boundary of said Section 3004 and along the boundary of the Villege of
WestClay Section 10005, the Secondary Plat of which is recorded as Instrument Number 199909946966, Plat Cabinet
2, Slide 297, ir said Office 128.94 feet; (the following five courses are along the boundary thereof) (1) thence North 00
degrees 08 minutes 09 seconds West 399.00 feet; (2) thence South 89 degrees 51 minutes 51 seconds West 16.00 feet;
(3) theace North 00 degrees 08 minutes 09 seconds West 50.00 fest; (4) thence North 89 degrees 51 minutes 51
seconds East 26.00 feet; ($) thence North 00 degrees 08 minutes 09 seconds West 317.46 feet to 2 point 45.00 feet
southerly by perpendicular measure to the North line of said Quarter; theace South B9 degrees 14 minutes $9 seconds
West paralle] with the North line of said Quarter 1254.38 feet; thence South 44 degrees 33 minutes 47 seconds West
37.74 feet; thence South 00 degrees 08 minutes 09 seconds East 1422.75 feet 1o the Polat of Beginning. Containing
35.609 acres, more or less.

I\ 238001 \DOCS\egals\clectoral\P-3_{and description.doc
87720101 kdk
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This Supplemental Declaration, dated as of the _3»4 day of Au?us“‘
2004_, by BRENWICK TND COMMUNITIES, LLC, an Indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts are true:

A. Declarant owns or has the right to acquire the real estate located in Hamilton County,
Indiana, more particularly described in Exhibit A attached hereto and incorporated herein by this
reference.

B. This Declaration is a Supplemental Declaration as that term is defined in the
Declaration of Covenants and Restrictions.

C. Declarant intends to subd:vxda the Parcel into Lots upon each of which a Living Unit
may be constructed.

NOW, THEREFORE, Declarant hereby makes this Supplemental Declaration as follows:

1. Definitions. Words, phrases and terms that are defined in the Declaration of
Covenants and Restrictions have the same meaning in this Supplemental Declaration except as
herein otherwise provided. The following words, phrases and terms, as used in this Supplemental
Declaration, unless the context clearly requires otherwise, mean the following:

“Accessory Dwelling” means a Living Unit which is attached to or located on
the same Lot as a Principal Dwelling, has an independent means of access and is
owned by the Owner of the Principal Dwelling but occupied by another.

“Board of Directors” means the Board of Directors of the Corporation.
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"Declaration of Covenants and Restrictions” means the Declaration of
Covenants and Restrictions of The Village of WestClay dated as of August 9, 1999
and recorded in the Office of the Recorder of Hamilton County, Indiana as
Instrument Number 9946964, as amended from time to time.

“Designated Lot” means a Lot which is subject to a Supplemental Declaration
which authorizes the use of such Lot for a use permitted by Section 5.1 of the Zoning
Ordinance other than a use specified in Section 5.1A(1), (2), or (4).

“Home-Based Office” means an office incorporated in or attached to, or
located on the same Lot as a single-family detached Living Unit from which a
business activity is conducted on a substantially regular basis.

*“Home-Based Office Area” means that part of the Parcel which is within the
area denoted on the General Plan of Development as an area where Home-Based
Offices may be located.

“Lot” means a numerically designated subdivided parcel of land depictedona
Plat,

“Owner” means any Person, including Declarant, who at any time owns the
fee simple title to a Lot.

“Parcel” means that part of the real estate described in Exhibit A which is at
any time subject to the covenants, restrictions, casements, charges and liens imposed
by the Declaration of Covenants and Restrictions.

“Plat" means the secondary plat of a Section within the Parcel,

“Principal Dwelling” means a Living Unit (other than a Living Unit which is
Jocated in a Multi-family Structure or Multiuse Structure or is a Condominium)
designed as the principal structure on the Lot.

“Section” means that part of the Parcel which is depicted on a Plat.

“Tract” means the real estate, including all or any part of the Parcel, that is subject to
the covenants, restrictions, easements, charges and liens imposed by the Declaration of
Covenants and Restrictions.

2. Declaration. Declarant hereby declares that, in addition to the covenants, restrictions,
easements, charges and liens imposed by the Declaration of Covenants and Restrictions, the Parcel
shall be held, transferred, sold, conveyed and occupied subject to the covenants, restrictions,
easements, charges and liens hereinafter set forth.
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3. Land Use. Except for Designated Lots which may be used for any use authorized by a
Supplemental Declaration encumbering such Designated Lots, Lots may be used only for residential
purposes as provided in Section 5.1A(1), (2) and (4) of the Zoning Ordinance and for Home-Based
Offices accessory to residential use of Lots as provided in Paragraph 6 of this Supplemental -
Declaration. Not more than one (1) Principal Dwelling and not more than one (1) Accessory
Dwelling may be located on a Lot which is not a Designated Lot, and no Accessory Dwelling may be
located on a Lot unless a Principal Dwelling is also located thereon. No Accessory Dwelling maybe
erected in front of the Principal Dwelling or in the required front yard of a comer Lot unless the
Accessory Dwelling is attached to the Principal Dwelling by a common wall. No home occupation
shall be conducted or maintained on a Lot which is not a Designated Lot other than a home
occupation which does not constitute a “special use” and is incidental to a business. profession or
occupation of the Owner or Occupant of such Lot and which is generally or regularly conducted at
another location which is away from such Lot. No signs of any nature, kind or description shall be
erected, placed, or permitted to remain on any Lot advertising a permitted home occupation.

4. Construction of Living Units.

(a)  LotDevelopment Plans, Except to the extend such requirement is waived by
Declarant, prior to commencement of any Building Activity on a Lot, a Lot Development
Plan shall be submitted to the Architectural Review Board in accordance with the
requirements of Paragraph 20 of the Declaration of Covenants and Restrictions. The
Architectural Review Board may require as a part of a Lot Development Plan a report of
subsurface soils investigation of the Lot made by a qualified soils engineer, which report
shall include recommendations for the foundations of the proposed improvements. Each
Owner shall comply with the terms and provisions of Paragraph 20 of the Declaration of
Covenants and Restrictions and the requirements of the Architectural Review Board
established pursuant to the authority granted by the Declaration of Covenants and
Restrictions.

()  Size of Living Unit. No Principal Dwelling may be constracted on any Lot
unless such Principal Dwelling, exclusive of open porches, attached garages and basements,
shall have a gross floor area equal to or greater than the square footage specified in the
Building Guidelines applicable to the Lot as of the date construction of the Principal
Dwelling on the Lot commences. No Accessory Dwelling may contain more than eight
hundred fifty (850) square feet of floor area unless otherwise permitted by the Building
Guidelines.

() Building Guidelines, Bach Owner shail at all times comply with the
requirements of the Building Guidelines applicable to such Owner’s Lot.

(d)  Building Activity. All Building Activity shall be undertaken and completed
strictly in accordence with the Building Guidelines and the Lot Development Plan approved
by the Architectural Review Board. Unless a delay is caused by strikes, war, court injunction
or acts of God, or is authorized in writing by Declarant, the Owner of any Lot which on the

3
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date of purchase from Declarant is not improved with a Principal Dwelling shall commence
construction of a Principal Dwelling upon the Lot within six (6) months from the date the
Owner acquired title thereto and shall complete construction of such Principal Dwelling
within one (1) year after the date of commencement of the building process, but in no event
later than eighteen (18) months after the date the Owner acquired title to the Lot unless such
Lot is adjacent to a Lot upon which the Owner has constructed a Principal Dwelling in which
such Owner permanently resides. If the Owner fails to commence or complete construction
of a Principal Dwelling within the time periods specified herein, or if the Owner should,
without Declarant’s written approval, sell, contract to sell, convey, or otherwise dispose of,
or attempt to sell, convey or otherwise dispose of, the Lot before completion of construction
of Principal Dwelling on the Lot, then, in any of such events, Declarant may:

) re-enter the Lot and divest the Owner of title thereto by tendering
to the Owner or to the Clerk of the Circuit Court of Hamilton
County the lesser of (a) the same net dollar amount as was
received by Declarant from such Owner as consideration for the
conveyance by Declarant of the Lot, together with such actual
costs if any, as the Owner may prove to have incurred in
connection with the commencement of construction of a
Principal Dwelling on the Lot and (b) the then fair market
value of the Lot. as determined by averaging two (2)
appraisals made by qualified appraisers appointed by the
Judge of the Circuit or Superior Court of Hamilton Couaty.

(i)  obtain injunctive relief to force the Owner to proceed with
construction of any Principal Dwelling, a Lot Development Plan
for which has been approved by the Architectural Review
Board upon application by such Owner; or

(ifi)  pursue such other remedies at law or in equity as may be
available to Declarant,

The failure of the Owner of a Lot to apply for approval of, or receive approval from,
the Architectural Review Board of a Lot Development Plan shall not relieve such Owner
from his obligation to complete construction of a Principal Dwelling upon the Lot within the
time period specified herein. For the purposes of this subparagraph (d), construction of a
Principal Dwelling will be deemed “completed” when the exterior of the Principal Dwelling
(including but not limited to the foundation, walls, roof, windows, entry doors, gutters,
downspouts, exterior trim, paved driveway, landscaping and yard light) has been completed
in conformity with the Development Plan.

(e) Septic Systems. No septic tank, absorption field or any other on-site sewage
disposal system (other than a lateral main connected to a sanitary sewerage collection system
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operated by the Clay Township Regional Waste District or & successor public agency or
public utility} shall be installed or maintained on ay Lot.

()  Water Systems. No private or semi-private water supply system may be
located upon any Lot which is not in compliance with regulations or procedures adopted or
established by the Indiana State Board of Health, or other civil authority having jurisdiction,
To the extent that domestic water service is available from a water line located within 200
feet of the lot line maintained by a public or private utility company, each Owner shall
connect to such water line to provide water for domestic use on the Lot and shall pay all
connection, availability or other charges lawfully established with respect to connections
thereto. Notwithstanding the foregoing, an Owner with the prior approval of the
Architectural Review Board may establish maintain and usc an irrigation water well on his
Lot as long as the well does not adversely affect the normal pool level of the Lake or a Pond.

() Drainage. In the event storm water drainage from any Lot or Lots flows
across another Lot, provision shall be made by the Owner of such Lot to permit such
drainage to continue, without restriction or reduction, across the downstream Lot and into the
natural drainage channel or course, although no specific drainage casement for such flow of
water is provided on the Plat. To the extent not maintained by the Drainage Board,
“Drainage Easements” reserved as drainage swales shall be maintained by the Owner of the
Lot upon which such easements are located such that water from any adjacent Lot shall have
adequate drainage along such swale. Lots within the Parcel may be included in a legal drain
established by the Drainage Board. In such event, each Lot in the Parcel will be subject to
assessment by the Drainage Board for the costs of maintenance of the portion of the Drainage
System and/or the Lakes included in such legal drain, which assessment will be a lien against
the Lot. The elevation of a Lot shall not be changed so as to affect materially the surface
elevation or grade of surrounding Lots. Each Owner shall maintain the subsusface drains and
tiles located on his Lot and shall be liable for the cost of all repairs thereto or replacements
thereof.

()  Geothermal Systems. No open loop geothermal heating and cooling system
shall be instailed on a Lot.

5. Maintenance of Lots,

(a) Vehicle Parking. No recreational vehicle, motor home, truck which exceeds
% ton in weight, trailer, boat or disabled vehicle may be parked or stored overnight or longer
on any Lot in open public view.

(b)  Signs. Except for such sigos as Declarant may in its absolute discretion
display in connection with the development of the Village of WestClay or the Parce] and the
sale of Lots therein, such signs as may be located on the Community Area and such signs as
may, with the consent of Declarant, be displayed by a Designated Builder to advertise the
property during construction and sale of Living Units and the maintenance of model homes,
no sign of any kind shall be displayed to the public view on any Lot without the prior

5
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approval of the Architectural Review Board except that one sign of not more than four (4)
square feet may be displayed at any time for the purpose of advertising the property for sale
or for rent.

{c)  Sight Lines. No fence, wall, hedge or shrub planting which obstructs sight
lines at elevations between thirty (30) and seventy-two (72) inches above the street shall be
placed or permitted to remain on any corner lot within the triangular area formed by the street
property lines and a line connecting points 25 feet from the intersection of said street lines, or
in the case of a street line with the edge of a driveway pavement or alley line. No tree shall
be permitted to remain within such distances of such intersections unless the foliage line is
maintained at sufficient height to prevent obstruction of such sight lines.

(d)  Vegetation. An Owner shall not permit the growth of weeds and volunteer
trees and bushes on his Lot, and shall keep his Lot reasonably clear from such unsightly
growth at all times. If an Owner fails to comply with this Restriction, the Board of Directors
shall cause the weeds to be cut and the Lot cleared of such growth at the expense of the
Owner thereof and the Corporation shall have a lien against the cleared Lot for the expense
thereof.

()  Nuisances. No noxious or offensive activity shall be carried on upon any Lot
nor shall anything be done thereon which may be, or may become, an annoyance or nuisance
to the neighborhood. Barking dogs shall constitute a nuisance.

® Garbage and Refuse Disposal, No Lot shall be used or maintained as a
dumping ground for trash. Rubbish, garbage or other waste shall be kept in sanitary
containers out of public view. All equipment for storage or disposal of such materials shall
be kept clean and sanitary.

()  Animals, No animals, livestock or poultry of any kind shall be raised, bred or
kept on any Lot, except that dogs, cats or other houschold pets designated by the Board of
Directors may be kept provided that they are not kept, bred or maintained for any commercial
purpose. The owners of such permitted pets shall confine them to their respective Lots such
that they will not be a nuisance. Owners of dogs shell so control or confine them so as to
avoid barking which will annoy or disturb adjoining Owners.

(h)  Outside Burning. No trash, leaves, or other materials shall be burned upon a
Lot if smoke therefrom would blow upon any other Lot and, then, only in acceptable
incinerators and in compliance with all applicable legal requirements.

(i) Exterior Lights. Except for such alley lights as may be required by the
Building Guidelines, no exterior lights shall be erected or maintained between the building
line and rear lot line so as to shine or reflect directly upon another Lot.
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()] Electric Bug Killers. Electric bug killers “zappers” and other similar devices
shall not be installed at a location or locations which will result in the operation thereof
becoming a nuisance or annoyance to other Owners and shall only be operated when outside
activities require the use thereof and not continuously.

(k)  Air Conditioners. No room air conditioning unit shall be installed so as to
protrude from any structure located on a Lot (including but not limited to the window of any
Living Unit, garage or Home-based office) if the same would be visible from a public way, a
Community Area or any other Lot; provided, however, that this Restriction shall not apply to
central air conditioning units.

o Fences and Walls. No walls or fences shall be erected on any Lot without the
prior approval of the Architectural Review Board. Each Owner shall maintain any approved
wall or fence in good and sightly condition and in compliance with the requirements of the
Building Guidelines.

(m) Swimming Pools. No above ground swimming pools, other than a children’s
wading pool, shall be installed or maintained on a Lot.

(n)  Basketball Goals, No basketball goal shall be placed or maintained in the
front driveway of a Lot or within the right-of-way of any street. Unless the Architectural
Review Board establishes a policy establishing other specifications, backboards of all
basketball goals shall be of a translucent material such as fiberglass or Lexan and attached to
a block pole or a similar type of post. The location of a basketball goal on the Lot is subject
to approval of the Architectural Review Board if it would be visible from a public right-of-
way adjoining the Lot.

6. Home-Based Office. A Home-Based Office is permitted on a Lot within the Home-
Based Office Area subject to the conditions that: (a) the proposed use of the Home-Based Office is
approved by the Architectural Review Board in accordance with written standards for permitted uses
not inconsistent with this Paragraph 6: (b) the Home-Based Office is not used as a medical, dental, or
real estate office or for the retail sale of goods; (c) the Principal Dwelling to which the Home-Based
Office is accessory to the principal place of residence of the Persons conducting the business in the
Home-Based Office; (d) in addition to the Persons occupying the Principal Dwelling to which the
use of the Home Based Office; (d) in addition to the Persons occupying the Principal Dwelling to
which the use of the Home-Based Office ig accessory, there are not more than three (3) outside
employees in the Home-Based Office; (¢) employees and clients of the business park in on-strest
curbside parking spaces or it a rear or side yard parking area and do not park in the driveway
forward of the front facade of the Principal Dwelling; (f) signage is limited to one-wall mounted
signed with a sign area not exceeding three (3) square feet approved by the Architectural Review
Board in accordance with its Sign regulations; (g) the Home-Based Office does not exceed one
thousand (1,000) square feet of thirty percent (30%) of the total square footage of the Principal
Dwelling if attached to or incorporated in the Principal Dwelling, or, if located in an accessory
building on the Lot, does not exceed six hundred (600) square feet: (h) there is no outside storage or
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outside display, and (i) all exterior aspects of the Home-Based Office operation is consistent with the
residential character of the Section in which the Lot is located.

7. General Community Rules. Each Lot shall be subject to the guidelines, rules,
regulations and procedures adopted by Declarant, the Corporation and the Architectural Review
Board pursuant to authority granted by the Declaration of Covenants and Restrictions and all
Supplemental Declarations, and each Owner of a Lot shall at all times comply therewith.

8. Assessments, The Board of Directors may make Assessments to cover any costs
incurred in enforcing these Restrictions or in undertaking any maintenance or other activity that is
the responsibility of the Owner of a Lot hereunder but which such Owner has not undertaken as
required hereunder. Any such Assessment shall be assessed only against those Owners whose failure
to comply with the requirements of these covenants necessitated the action to enforce these
covenants or the undertaking of the maintenance or other activity.

9. Electoral Parcel. The Parcel shall constitute an Electoral Parcel for the purpose of
election of the Board of Directors.

10.  Enforcement. The right to enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by due process of law of structures erected or maintained
in violation thereof, is reserved to Declarant, the Corporation, the Architectural Review Board, the
Owners of the Lots in the Parcel, their heirs and assigns, and to the Zoning Authority, their
successors and assigns, who are entitled to such relief without being required to show any damage of
any kind to Declarant, the Corporation, the Architectural Review Board, any Owner or Owners, or
such Zoning Authority by or through any such violation or attempted violation. Under no
circumstances shall Declarant, the Corporation or the Architectural Review Board be liable for
damages of any kind to any Person for failure to abide by, enforce or carry out any provision or
provisions of this Supplemental Declaration. There shall be no rights of reversion or forfeiture of
title resulting from any violations.

11.  Seversbility. Invalidation of any of these covenants and restrictions or any part
thereof by judgment or court order shall not affect or-render the remainder of said covenants and
restrictions invalid or inoperative.

12. Non-Liability of Declarant. Declarant shall have no duties, obligations or liabilities
hereunder except such as are expressly assumed by Declarant, and no duty of, or warranty by,
Declarant shall be implied by or inferred from any term or provision of this Supplemental
Declaration.

13.  General Provisions. This Supplemental Declaration may be amended at any time in
the manner provided in Paragraph 29 of the Declaration of Covenants and Restrictions except that no
amendment adopted pursuant to Paragraph 29(a) of the Declaration of Covenants and Restrictions
shall be effective as against a Mortgagee who subsequently acquires title to a Lot unless approved by
at least two-thirds (2/3) of the Mortgageas who hold first mortgages on the Lots in the Parcel (based
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on one vote for each first mortgage owned) or at least two-thirds (2/3) of the Owners of the Lots in
the Parcel (excluding Declarant).

Except as the same may be amended from time to time, the foregoing restrictions will be in
full force and effect until January 1, 2030, at which time they will be automatically extended for
successive periods of ten (10) years, unless by a vote of the majority of the then Owners of Lots in
the Parcel it is agreed that these Restrictions shall terminate in whole or in part.

IN WITNESS WHEREOF, this Supplemental Declaration has been executed as of the date

first above written.
BRENWICK TND COW
Tom Charles Huston, Co-Manager\\__
STATE OF INDIANA )
) §S:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared Tom
Charles Huston, 2 Co-Manager of Brenwick TND Commuaities, LLC, an Indiana limited Lability
company, who acknowledged execution of the foregoing Supplemental Declaration of Covenants
and Restrictions for and on behalf of said limited partnership. b

¥,

WITNESS my hand and Notarial Seal this _3raday of SAugust

/Yy Y2/
Notary Public Residing

My Commission Expires:

May 24, 2007

This instrument prepared by Tom Charles Huston, Attorney at Law, 12821 East New Market Street,
Suite 200, Carmel, IN 46032,
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EXHIBIT A

BEST POSSIBLE IMAGE

Real Estate Description

Village of WestClay Electoral Parcel P-3

A part of the Southwest Quarter of Section 28, Township 18 North, Range 3 East, of the Second Principal Meridian,
Clay Township, Hamilton County, Indiana, being more particularly described as follows:

Commencing at the Southwest comer of said Quarter; thence North 00 degrees 11 minutes 59 seconds West along the
West line thereof 1130.84 feet; thence North 89 degrees 48 minutes 01 seconds East perpendicular to the previously
described course 55.89 feet to the Point of Beginning; thence South 45 degrees 08 minutes 09 seconds East 70.7% feet;
thence North 89 degrees 51 minutes 51 seconds East 625.29 feet to the westerly boundary of the Village of WestClay
Section 3004, Village Center, Part 1, the Secondary Plat of which is recorded as Instrument Number 199909965089,
Plat Cabinet 2, Slide 345, in the Office of the Recorder of said County; (the following twelve courses are alopg the
boundary thereof) (1) thence North 00 degrees 08 minutes 09 seconds West 311.21 feet; (2) thence Notth 45 degrees 08
minutes 09 seconds West 25.14 feet; (3) thence North 44 degrees 51 minutes 51 seconds East 50.00 feet: (4) thence
South 45 degrees 08 minutes 09 seconds East 4.50 feet; (5) thence North 44 degrees 51 minutes 51 seconds East 23820
feet; (6) thence North 45 degrees 08 minutes 09 seconds West 4,50 feet; (7) thence North 44 degrees 51 minutes 51
seconds East 52.00 feet; (8) thence Sauth 45 degrees 08 minutes 09 seconds East 4.50 feet; (9) thence North 44 degrees
51 minutes 51 seconds East 250.21 feet to a curve to the left having a radius of 74.00 feet the radius point of which
bears North 45 degrees 03 minutes 09 seconds West; (10) thence northeasterly along said curve an arc distance of 32.33
feet to & point which bears South 70 degrees 10 minutes 11 seconds East from said radius point; (11) thence South 70
degrees 10 minutes 11 seconds East 52.00 feet to a curve to the right having a radius of 126.00 feet the radius point of
which bears North 70 degrees 10 minutes 11 seconds West: (12) thence southwesterly along said curve an arc distance
of 6.49 feet to a point which bears South 67 degrees 13 minutes 13 seconds East from said radius point;thence North 89
degrees 51 minutes 51 seconds East along the boundary of said Section 3004 and along the boundary of the Village of
WestClay Section 10005, the Secondary Plat of which is recorded as Instrument Number 199909946966, Plat Cabinet
2, Slide 297, in said Office 128.94 feet; (the following five courses are along the boundary thereof) (1) thence North 00
degrees 08 minutes 09 seconds West 399.00 feet; (2) thence South 89 degrees 51 minutes 51 seconds West 16.00 feet;
(3) thence North 00 degrees 08 minutes 09 seconds West 50.00 feet; (4) thence North 89 degrees 51 minutes 51
seconds East 26.00 feet; (5) thence North 00 degrees 08 minutes 09 seconds West 317.46 feet to a point 45.00 feet
southerly by perpendicular measure to the North line of said Quarter; thence South 89 degrees 14 minutes 59 seconds
West parallel with the North line of said Quarter 1254.38 feet; thence South 44 degrees 33 minutes 47 seconds West
37.74 feet; thence Sonth 00 degrees 08 minutes 09 seconds East 1422.75 feet to the Point of Beginning. Containing
35.609 acres, more or less.

JA1238W01\DOCS\egals\electoral\P-3_{and description.doc
07720/01 kdk
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A

SUPPLEMENTAL DECLARATION OF HﬂgILTDN EDUNTY, INDIANA

COVENANTS AND RESTRICTIONS 05 L LRk
THE VILLAGE OF WESTCLAY DEC COv Res ' OF, 3

This Supplemental Daclaration, dated as of the 29th day of August, 2001, by
BRENWICK TND COMMUNITIES, LLC, an indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts are true:

A. Declarant owns the real estate located in Hamilton County, Indiana,
constituting the Section as particutarly described in Paragraph 1 below.

B.  This instrument is a Supplemental Declaration as that term is defined in
the Declaration of Covenants and Restrictions.

C. Declarant intends to subdivide the Section into Block Lots upon each of
which a Living Unit may be constructed.

NOW, THEREFORE, Declarant hereby makes this Supplemental Declaration as
follows:

1. Definitions. Words, phrases and terms that are defined in the Declaration
of Covenants and Restrictions have the same meaning in this Supplemental Declaration
except as herein otherwise provided. The following words, phrases and terms, as used
in this Supplemental Declaration, unless the context clearly requires otherwise, mean
the following:
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Directors may designate for the custody and disposition, as herein
provided, of insurance procesds.

“Maijority of the Qwners” means the Owners of not less than 51% of
the Block Lots.

“Parcel” means, for the purpose of Paragraph 16, the Section
together with all other real estate designated by Daclarant for
development of townhomes which is subject to a Supplemental
Declaration (Townhomaes). For the purposes of Paragraph 12, the Section
shall be desmed a Parcel within the contemplation of Paragraph 19(e) of
the Declaration.

“Primary Area Supplementai Degclaration” means the Supplemental
Declaration for Parcal 1 of the Primary Area recorded in the Office of the

Recorder of Hamilton County as Instrument Number 9967430.

“Restoration” means (re)construction or (re)buliding of Living Units
to not less than the same condition as they existed immediately prior to
any loss, damage or destruction with the same type of architecture and
using, where appropriate, new materials of fike kind and quality.

“Section” means Block “J° of The Village of WestClay, Section
3001-A, Village Center, Part 2, per plat thersof recorded as Instrument #
199909969687, Plat Cabinet 2, Slide 363, in the Office of the Recorder of
Hamilton County, Indiana.

“Section Assessment” means the Parcel Assessment applicable to
the Section pursuant to the provisions of Paragraph 12,

“Stryctures™ means the foundations, exterior walls (exclusive of
glass but inclusive of doors, door frames and window frames), balconies,
porches, and roofs of Living Units.

2. Declaration. Declarant hereby declares that, in addition to the covenants,
restriclions, easements, charges and liens imposed by the Declaration of Covenants
and Restrictions and the Parce!l Supplemental Daclaration. the Section shall be held,
transferred, sold, conveyed and occupied subject to the covenants, restrictions,
easements, charges and lians hereinafter set forth.

3. scription of Block Lots. Declarant plans to subdivide the Section into
ten {10) Blocks designated “1” through “10" containing not more than forty (40) Block
Lots. The boundaries of each Block Lot shall be as shown on a Final Secondary Plat.
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. 4. Land Use. No portion of any Block Lot may be sold or subdivided such
that there will be thereby a greater number of Living Units in the Section than the
number of original Block Lots shown on the Final Secondary Plats.

5. Party Walls.
(8}  General Rules of Law to Apply. Each wall that is built

as a part of the original construction of a Living Unit and placed on
the dividing line between Block Lots shall constitute a party wall
and, to the extent not inconsistent with the provisions of this
Paragraph 5, the general rules of Indiana law regarding party walls
shall apply therato.

(o)  Sharing of Repair and Maintenance. The cost of

routine repair and maintenance of a party wall shall be shared
equally by the Owners who make use of the wall.

(c)  Destruction by Fire or Other Casualty. If a party wall

is destroyed or damaged by fire or other cause, and the affected
Living Units are to be restored pursuant to the provisions of
Paragraph 6, then the Corporation shall restore it. If the
Corporation is not required to so restore the party wall, then either
Owner who has used the wall may restore it, and if the other Owner
thereafter makes use of the wall, he shall contribute equally to the
cost of restoration thereof unless the restoring Owner has the right
to call for a larger contribution from the subsequent user under a
rule of law regarding liability for negligent or willful acts or
omissions, in which event the subsequent user shall make such
larger contribution as may be lawfully determined.

(d) Weatherproofing. An Owner who by his negligent or
wiliful act or omission causes the party wall to be exposed to the
elements shall fumish the necessary protection against such
elements and shall bear the entire cost thereof.

() Rights and Duties Run with Land. The rights and

duties of an Owner with respect to a party wall under this
Paragraph 5 shall be appurtenant to such Owner’s Block Lot and
shall pass to the successor in title of such Owner.

6. Damage_and Restoration. in the event of damage or destruction of a
Living Unit by fire or other cause, the following provisions shall be applicable:

(a) Partia] Destrugtion. In the event that less than all of

the Living Units in a Blotk are completely destroyed by the
occurrence of fire or other cause, then the Corporation shall cause
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the damaged Living Units fo be promptly repaired and restored as
nearly as possible to the quality, ufility, value, condition and
character as existed prior to such damage. Such restoration shall
conform to the Lot Development Plan originally approved for each
damaged Living Unit except to the extent that deviations therefrom
have been approved in writing by the Architectural Review Board.
The proceeds of the insurance carried by the Corporation shall be
applied to the cost of such Restoration. If the insurance proceeds
are not adequate to cover the cost of Restoration, or in the event
there are no proceeds. the cost for restoring the damage shall be
paid by all of the Owners of the Living Units directly affected by the
damage in the proportion that the gross area of each affected
Living Unit bears to the gross area of all affected Living Units,
Living Units shall be desmed to be directly affected if, and only if,
such Living Unit is located within the Block in which the fire or other
damage occurs. If any Owner refuses or falils to make the required
payments, the other Owners shall (or the Corporation, if such other
Owners fail to do so) complete the Restoration and pay the cost
thereof, and the costs attributable to the Owner or Owners who
refuse or fall to make such payments at the ime required by the
Board of Directors shall become a lien on such defauiting Owner's
Living Unit and may be foreclosed in the same manner as provided
for the lien for Assessmants.

(b) Restoration in the Event of Complate Destruction. In

the event of complete destruction of all the Living Units in a Block,
no Owner shall be required to rebuiid his Living Unit, but he shali be
required to remove in a timely manner all debris from the Block Lot
and promptly landscape his Block Lot in accordance with a
landscaping plan approved by the Architectural Review Board.

(c) Determination of Complete Destruction. It shall be

conclusively presumed that complete destruction of all Living Units
did not occur unless it is determined by vote of not less than ninety
percent (90%) all Owners of Block Lots in the Section at a special
meeting of such Owners held within one hundred twenty (120) days
following the date of damage or destruction that all Living Units
have been completely destroyed. In the event of a determination of
complete deslruction, insurance proceeds shall be payable in
|acoordance with the terms of the insurance policy covering such
oss.

7. Insurance.

(a) Coverage. The Board of Directors on behalf of the
Owners and as a Common Expense shall causs to be obtained and
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kept in full force and effect at all times casualty or physical damage
insurance in an amount equal to the full replacement cost of the
Living Units as initially constructed, without deduction or allowance
for depraciation in excess of One Thousand Dollars ($1,000.00),
such coverage to be underwritten by a company or companies duly
authorized to do business in Indiana and to afford protection
against at least the following:

(i) loss of damage by fire or other hazards
covered by the standard extended coverage
endorsement; and

(i) such other risks as are customarlly
covered with respect to projects similar in
construction, location and use, as the Board may from
time to time determine.

The provisions of this Paragraph 7 shall not be construed to limit
the power or authority of the Board to obtain and maintain
insurance coverage, in addition to any insurance coverage required
hereunder, in such amounts and in such forms as the Board or a
Majority of the Owners may deem appropriate from time to time.

As used in this subparagraph (a), the term “Living Units as
initially constructed® means the Structures, and the standard
partition walls, fixtures, pipes, wires, conduit and installations
initially installed in Living Units by the original bullder thereof, as
shown on the Lot Development Plan as amended from time to time,
and replacements thereof, but does not mean any fixtures,
alterations, installations or additions in or to the Living Unit made by
an individual Owner of that Living Unit or any personal property of
such Owner.

(b) Form. Insurance shall be camied in a form or forms
naming as the insured the Board of Directors as trustee for all
Ownere and Mortgagees according 1o the loss or damage to their
respective Living Units and payable in case of loss to the
Insurance Trustee. Every such policy of insurance shall, if
obtainable at a reasonable cost;

U] provide that the liability of the insurer
thereunder shall not be affected by, and that the
insurer shall not claim any right of set-off,
counterclaim, apportionment, proration,  or
contribution by reason of any other insurance
obtained by or for any Owner;
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(i) contain no provisions relieving the
Insurer from liability for (oss accurring while the
hazard to such building is increased, whether or not
within the knowledge or control of the Board, or
because of any breach of warranty or condition or any
other act or neglect by the Board or any Owner or any
other Person under either of them;

(i) provide that such policy may not be
canceled (whether or not requested by the Board)
except by the insurer giving at ieast thirty (30) days’
prior written notice thereof to the Board, all Owners,
all Mortgagees and every other Person in interest
who shall have requested such notice of the insurer;

(iv) contain a waiver by the insurer of any
right of subrogation to any right of the Board or
Owners against any of them or any other Person
under them;

(v} provide that notwithstanding any
provision thereof giving the insurer an slection to
restore damage in lieu of a cash settlement, such
option shall not be exercisable in the event the
Owners do not elect o restore pursuant to Paragraph
6 of this Supplemsental Declaration;

(vi) contain a standard mortgagee clause
which shall:

(A) provide that any reference
to a morlgagee in such policy shall
mean and include any Morigagee,
whether or not named therein;

(8) provide that such
insurance as to the interest of any
Mortgagee shall not be invalidated by
any act or neglect of the Beard or any
Owner, or any Persons under any of
them;

(C) walve any provision
invalidating such mortgagee clauses by
reason of the fallure of any Mortgagee
to notify the insurer of any hazardous
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use or vacancy, and requirement that
the Morigagee pay any premium
thereon, and any contribution clause;
and

(D) provide that  without
affecting any protection afforded by
such mortgagee clause, any proceeds
payable under such policy shall be
payable to the insurance Trustee.

()  Allocation of Insurance Proceeds. [n the event of

damage or destruction by fire or other cause to Living Units
covared by insurance written in the name of the Board as trustee
for Owners and their Mortgagees, proceeds on account of such
damage 1o Living Units shall be allocated as follows:

() If the Living Unit is fo be restored,
insurance proceeds shall be allocated to such Living
Unit in the proportion that the cost of Restoration of
such Living Unit bears to the cost of Restoration of all
damaged Living Units, such cost to be determined by
the Board. In determining such cost. the Board shall
not take into consideration the cost of repairing any
items specifically excluded from insurance coverage
pursuant to the provikion of subparagraph (a).

(i)  If the Living Unit is not to be restored,
insurance proceeds shall be allocated to such Living
Unit in accordance with the terms of the policy
insuring such loss.

(i) In the event a mortgage endorsement
has been issued with respect to a particular Living
Unit, the amount of the insurance proceeds allocated
to the Owner of such Living Unit shall be held in trust
for the mortgagee and the Owner as their interesis
may appear; provided, however, that no morigagee
shall have the right to determine or participate in the
determination as to whether or not any damaged
property shall be restored or repaired, and no
mortgagee shall have any right to apply or to have
applied to the reduction of a mortgage debt any
insurance proceeds axcept distributions thereof made
to the Owner and mortgagee pursuant to the
provisions of this Supplemental Declaration.
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(d) Distribution of insurance Proceeds. Proceeds of

insurance policies received by the Insurance Trustee shall be
distributed to or for the benefit of the Owners and their mortgagees
as their respective interests appear, in the following manner:

()] Expense of Trust. All expenses of the

insurance Trustee shall be first paid or provision
made therefore.

(i) Reco lon _or Repair. if the
damage for which the proceeds are paid is to be
repaired or reconstructed, the remaining proceeds
shall be paid to defray the cost thereof pursuant to the
provisions of Paragraph 8.

(i)  Failure to Reconstruct or Repair. If it is

determined that the damage for which the proceeds
are paid shall not be reconstructed or repaired, the
remaining procesds shall be distributed to the
Owners in the proportions that the proceeds were
aliocated to the Owners pursuant to Paragraph
B(c)ii).

(ivy Cettificate. In making distributions to
Owners and their mortgagees, the insurance Trustee
may rely upon a ceriificate issued by the Board as to
the names of the Owners and their respective shares
of the distribution, and, with respect to the names of
mortgagees, may rely upon a cenificale from an
attomey-at-law, or tille insurance company, who has
examined the Morigage Records in the office of the
Recorder of Hamilton County, Indiana, as to the
names of the holders of mortgages of record.

(8) Comoration as Owners Agent. The Corporation,
acting by its Board of Diractors, is hereby irrevocably appointed

agent for each Owner and for each owner of a morigage or other
lien upon a Living Unit and for each owner of any other interest in a
Living Unit to negotiate all claims arising under insurance policies
purchased by the Board, and to execute and deliver releases upon

the payment of claims,
4] Individual Policles - Recommengation of Declarant.

Any Owner or Mortgagee may obtain at his own expense additional
insurance for improvements and betterments to a Living Unit made
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or acquired at the expense of the Owner. The Board of Directors
may require that such insurance provide that it shall be without
contribution as against the insurance maintained by the Board of
Directors. Such insurance shall contain the same waiver of
subrogation provision as that set forth in subparagraph (b)(iv). If an
insured loss is sustained to a Living Unit and the amount of
insurance proceeds that would otherwise be payable to the
Insurance Trustee is reduced due to proration of insurance
purchased pursuant to this subparagraph, the Owner shall assign
the proceeds of the personally purchased insurance, to the extent
of the amount of the reduction, to the Insurance Trustee to be
distributed as praovided in subparagraph (d). The Declarant
recommends that each Owner obftain, in addition to the insurance
hereinabove provided to be obtained by the Board of Dirsctors, a
policy insuting against loss or damage to personal property used or
incidental to the occupancy of the Living Unit and insuring the
Owner against loss as a result of fire, extended caoverage perils,
vandalism or malicious mischief, theft, personal liability and the like.
Such policy should also cover losses to improvements and
betterments to the Living Unit made or acquired at the expense of
the Owner.

8. Procedure for Restoration or Repair. f as a result of damage or
destruction to a Living Unit by fire or other cause, Restoration or repair of the Living Unit

Is required or authorized pursuant to Paragraph 6, such Restoration or repair shall be
underiaken in accordance with the foliowing provisions:

(a) Estimate of Gost. Promptly after the occurrence of
the damage or destruction to the Living Unit that the Corporation
has the responsibility to rastore or repair, the Board shall obtain
reliable and detalled estimates of the cost to restore or repair. In
the event of damage to any Living Units exceeding Fifty Thousand
Dollars ($50.000.00), the Board shall retain the services of an
architect to supervise the Restoration or repair and the
disbursement of the construction funds.

(b) Plans and Specifications. Any Restoration or repair
must be either substantiaily in accordance with the original Lot
Development Plan for the Living Unit or according to plans and
specifications approved by the Architectural Review Board and by a
Majority of the Owners of .the Living Units in the Block, which
approval shall not be unreasonably withheld.

{c) Sealed Bids. The Board shall advertise for sealed
bids with licensed contractors, and then may negotiate with any
contractor, who may be required to provide a full performance and

10
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payment bond for the Restoration or repair of the damaged Living
Units.

{d  Responsibility. |f the damage is only to those paris of
a Living Unit for which the responsibifity of maintenance and repair
is that of an Owner, then the Owner of the Living Unit shall be
responsible for the cost of Restoration and repair. The Restoration
or repair of a damaged Living Unit shall be subject to approval by
the Architectural Review Board.

(e) Construction Funds. The funds for payment of the
costs of Restoration or repair, which shall consist of the proceeds of
insurance held by or payable to the Insurance Trustee, such
amounts from the reserve for replacements as are authorized by
the Board for the purpose of Restoration or repalr, and the funds
collected by the Board from any Special Assessments against
Owners desmed necessary by the Board to satisfy its Restoration
or repair obligations under this Supplamental Declaration, shall be
deposited with the Insurance Trustee who shall disburse the same
in payment of the costs of Restoration or repair as provided in this
Paragraph 8.

) Ceortificates. The Insurance Trustee may rely upon a
certificate from the Board 1o determine whether or not the damaged
Living Unit is to be restored or repaired and upon a certificate from
the architect employed by the Board to supervise the Restoration or
repair with respect to the payments to be made to contractors
undaertaking the Restoration and/or repair.

(9) Insurance Trustes. The Insurance Trustee shall not
be liable for payment of insurance premiums, the renewal or the
sufficlency of insurance policies, nor for the failure to collect any
insurance proceeds. The duty of the Insurance Trustee shall be to
receive such proceeds as are paid and to hold the same in trust for
the purposes herein stated, and for the banefit of the Owners and
their Mortgagees as herein provided.

9, Advisory Committes. In order to assist the Board in establishing the
budget for annual maintenance and repair of the Living Units, subsequent to the
Applicable Date there shall be created an Advisory Committee consisting of three (3)
Persons elected annually by the Owners of Living Units in the Section. The Owners of
each Living Unit in the Section shall have one (1) vote and the thrae (3) Persons
receiving the largest number of voles cast by Owners of Living Units in the Section shall
be elected to the Advisory Committee. The members of the Advisory Committee shall
slect from among their membership a President, a Sscretary and such other officers as
they may deem appropriate. The Advisory Committee shall perform such functions as

11
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. are specified herein and such other functions as are not in conflict with the terms of the
Declaration of Covenants and Restrictions, the Primary Area Supplemental Declaration
or this Supplemental Declaration, or in derogation of the rights of the Corporation, as
they may by majority vote determine.

10.  Maintenance, Repairs and Replacements.

(a) Living Unit Interiors. Each Owner shall, at his own
expense. be responsible for all maintenance, repair, decoration and
replacement within his own Living Unit. and each Owner shall
promptly perform all maintenance and repair thersin which, if
neglected, might adversely affect the structural integrity of his
Living Unit. in the event that the maintenance or repair of any
Living Unit is reasonably necessary In the discretion of the Board of
Directors to preserve the structural integrity of a Living Unit, or is
otherwise necessary for the health and safety, or in the interest of
general welfare, of the Owners of Block Lots in the Section, the
Board of Directors shall have the power to underlake such
maintenance or repair; provided that no such maintenance or repair
shall be undertaken without a resolution of the Board of Directors
and reasonable written notico to the Owner of the Living Unit
proposed to be maintained and, provided further, that the cost
thereof shall be assessed as a Special Assessment against the
Living Unit on which such maintenance or repalr is performed and,
when so assessed, a statément for the amount thereof shall be
renderad promptly to the then Owner of said Living Unit at which
time the Assessment shall become due and payable and a
continuing lien and obligation of said Owner in all respects as
provided in Paragraph 9(j) of the Declaration of Covenants and
Restrictions,

(b)  Lawn Maintenance. At the request of an Owner, the
Corporation may arrange for maintenance of the lawn of such
Owner's Block Lot and assess the cost thereof directly to the
Owner requesting such service.

(c)  Structures. Each Owner shall, at his own expense,
be responsible for all maintenance of and repairs to the Structures
necessitated by his negiligence, misuse or neglect except to the
extent covered by insurance maintained by the Corporation
pursuant to Paragraph 7. All other maintenance, repairs and
feplacements to the Structures shall be fumished by the
Comoration and the cost thereof shall be a Common Expense. The
Board of Directors may adopt rules and regulations concerning the
maintenance, repair and replacement of the Structures and may

12
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establish reserves with respect thereto as part of the Common
Expanses for which Assessments shall be made against the
Owners of Living Units as provided in Paragraph 12.

(d) Right of Entry. The Board of Directors, the
Architectural Review Board, any managing agent employed by the
Board of Directors, or any other Parson authorized by the Board of
Directors or such managing agent shall have the right, at
reasonable times and upon reasonable prior notice {except in
cases of emergency in which no notice shall be required), to enter
upon the Block Lots and to have access fo the Structures for the
purposes of inspection thereof and replacement, repair and
maintenance of the same.

11.  Architeclural Review Board. The Architectural Review Board shall have
full power and authority to adopt and enforce rules and regulations appropriate to the
Section. In addition, the Architectural Review Board shall have full power and authority
to interpret, administer and enforce the Restrictions set forth in the Dsclaration of
Covenants and Restrictions, as arnended and supplemented. Nothing contained in this
Supplementary Declaration is intended to, or shall be construed as, In any manner
limiting the regulatory authority of the Architectural Review Board as that authority Is set
forth in the Declaration of Covenants and Restrictions.

12,  Section Assessment.

(a) Pumpose. The Annual Section Assessment shall be
used exclusively for the improvement, maintenance, repair,
replacement and operation of the Structures and the payment of
Common Expenses and other costs and expenses incurred by the
Corporation In performing its rights and duties hereunder.

(b)  Preparation of Annual Budget. Each year prior to the
Applicable Date Declarant, and subsequent to the Applicable Date

the Advisory Committes, shall cause to be prepared an annual
budget estimating the total amount of the Common Expenses for
the ensuing fiscal year (induding without limitation an amount for
working capital, a general operating reserve, a reserve for
replacements and the sums nacassary to make up any deficit in the
Common Expenses for any prior year). Not less than ten (10) days
prior to the date of a meeting of the Board of Directors at which the
annual budget of the Corporation will be adopted which occurs
subsequent to the Applicable Date, the Advisory Committee shall
hold a public hearing, after having given due notice, at which
Owners may comment upon the proposed budget, a copy of which
shall have been provided to each Owner at loast five (5) days prior
to such public hearing. Following such public hearing and prior to

13
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the date of the budget meeting of the Board of Directors, the annual
budget shall be approved by not less than a majority of the
members of the Advisory Committee then serving for
recommendation to the Board of Directors as the basis for the
Annual Section Assessment for the ensuing assessment year.

{c) Basis for Assessment.

() improved Block Lots. Each Block Lot
upon which a Living Unit has been constructed shall
be assessed at a rate which is uniform for the type of
Living Unit located thereon, adjusted to reflect special
services provided, if any, and differences in per Living
Unit insurance premiums.

(i) Unimproved Block Lots. A Block Lot

upon which a Living Unit has not been canstructed
shall not be subject to assessment.

(d) Annual Section Assessments. The annual budget as
determined by Declarant or, subsequent to the Applicable Date,

recommended by the Advisory Commitiee shall, based on the
estimated requirement for Common Expenses in the ensuing fiscal
year as set forth in such budget, contain a proposed assessment
against each Block Lot subject to assessment determined on the
basis set forth in subpardgraph (c). Immediately following the
adoption of the budget by the Board of Directors pursuant to the
provisions of subparagraph (e), the Secretary of the Corporation
shall give each Owner written notice of the Annual Section
Assessment against sach Block Lot subject to assessment for the
ensuing fiscal year of the Corporation. The Annual Section
Assessment against each such Black Lot shall be paid in equal
monthly instaliments commencing on the first day of the first
calendar month of each assessment year and on the first day of
each calendar month thereafter through and including the first day
of the twelfth calendar month of such assessment year. Payment
of the monthly installmants of the Annual Section Assessment shall
be made to the Corporation or otherwise as directed by the Board
of Directors. The Annual Skction Assessment for the assessment
year shall become a lien on bach Block Lot subjact thereto as of the
first day of the first calendar:month of each assessment year.

()  Adoption of Budget. Declarant or the Advisory
Commitiee, as applicable, shall submit the annual budget to the
Board of Directors for addption. The Board of Directors shail
review such budget and if a majority thereof determines that the

14
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budgst and the assessments proposed thersin are sufficient to
meet the obligations imposed by this Supplemental Declaration
upon the Corporation, then the Board of Directors shall adopt such
budget. If a majority does not so determine, then the budget shall
gither be retumed to Declarant or the Advisory Commitiee, as
applicable, for revision in accordance with the recommendations of
the Board of Directors or the Board of Directors may, by a vote of
not less than two-thirds of all members thereof then serving, amend
the proposed budget and adopt it as thus amended. In the event
the Advisory Committee fails to follow the procedures outlined in
this Paragraph 12 for the preparation of a budget and the
recommendation thereof to the Board of Directors, the Board of
Directors shall by the vote of not less than two thirds of its members
present and voting at a duly constituted mesting of the Board of
Directors, adopt a budget and fix the amount of the Annual Section
Assessment for the ensuing assessment year.

13. Encroachments. A perpetual easement is hereby created on each Block
Lot or other parcel of land in the Section upon which an Encroachment exists for the
benefit of Declarant, the Corporation and any Owner of a Block Lot containing an
improvement which constitutes the Encroachment. In the event an encroaching Living
Unit or other improvement shall be partially or totally destroyed as a result of fire or
other casualty or as a result of the exercise of the power of eminent domain or a
conveyance in anticipation thersof, and then rebuilt in its original configuration or
substantially in accordance with a Lot Development Plan approved by the Architectural
Review Board, any resuiting Encroachment shall be permitted and a perpetual
easement therofore is hereby created for the benefit of the Owner of the encroaching
structure.

14. General Community Rules. Each Block Lot shail be subject to the
guidelines, rules, regulations and: procedures adopted by Declarant, the Corporation
and the Architectural Review Board pursuant to authority granted by the Declaration of
Covenants and Restrictions and &t Supplemental Declarations, and each Owner of a
Lot shall at all times comply therewith.

15. Section Specific Restrictions.

(a) Vehicles. No inoperable, junk, unregistered or
unlicensed vehicle shall be kept on or adjacent to the Section. No
portion of the Section shall be used for the repair of a vehicle.

(b) Commejcial %nicleg. No commercial or industrial
vehicle, such as but not limited to moving vans, trucks, tractors,
trailers, vans, wrackers, tow trucks, hearses and buses, shall be
regularly or habitually parked or parked ovemight on or adjacent to

15
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the Section except upon the prior written approval of the Board of
Directors.

(c) Recreational Vehicles. No recreational vehicles or
equipment, such as but not limited to boats, boating equipment, jet-
skis, wave runners, travel trallers, camping vehicles or camping
equipment shall be parked on or adjacent to the Section without the
prior, written approval of the Architectural Review Board, as to
location, size, screening and other relevant criteria. The
Corporation shall not be required to provide a storage area for
these vehicles.

(d) Towing. The Board of Dirsctors shall have the right to
tow any vehicle parked or kept in violation of the covenants
contained in this Supplemental Declaration upon twenty-four (24)
hours' notice and at the vehicle owner's sole expense.

(e) Garage Usage. Any conversion of any garage that
will preciude the parking of vehicles within that garage is prohibited.
Owners shall keep their garages at all fimes in & manner that will
permit the usage of such garage for parking of passenger
automobiles, vans and/or trucks.

f Rental Agreements. Any rental agreement for a Living
Unit must be for an initial period of at least six (6) months, must be

in writing and must be subjéct to the rules and regulations set forth
in or adopted pursuant to the Declaration, this Supplemental
Declaration, the Articles, thé Bylaws, the Building Guidelines and all
regulations adopted by the Board of Directors and the Architectural
Review Board. Every such rental agreement must include a
provision stating that any faiiure by the tenant, its housshold
members or guests, to comiply with the terms of document shall be
a default under the rental agreement, and the Owner shall be
responsible for enforcing that provision.

16. Electoral Parcel. The Parcel shall consiitute an Electoral Parcsl for the
purpose of election of the Board of Directors.

17. Enforcement. The right to enforce each of the foregoing Restrictions by
injunction, tagether with the right to cause the removal by due process of law of
structures erected or maintained in violation thereof, is reserved to Declarant, the
Corporation, the Architectural Review Board, the Owners of the Lots in the Section, their
heirs and assigns, and to the Zoning Authority, their successors and assigns, who are
entitted to such relief without belng required to show any damage of any kind to
Declarant, the Corparation, the Arthitectural Review Board, any Owner or Owners, or
such Zoning Authority by or through any such violation or attempted violation. Under no

16
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circumstances shall Daclarant, the Comoration or the Architectural Review Board be

* liable for damages of any kind to any Person for failure to abide by, entorce or carry out
any provision or provisions of this Supplemental Declaration. There shall be no rights of
reversion or forfeiture of title resulting from any violations.

18. Severability. Invalidation of any of these covenants and restrictions or any
part thereof by judgment or court order shall not affect or render the remainder of said
covenants and restrictions invalid or inoperative.

19. Non-Liability of Declarant. Declarant shall have no duties, abligations or
liabilities hereunder except such as are expressly assumed by Declarant, and no duty
of, or warranty by, Declarant shall be implied by or inferred from any term or provision of
this Supplemental Declaration,

20. General Provisions. This Supplemental Declaration may be amended at
any time In the manner provided In Paragraph 29 of the Declaration of Covenants and
Restrictions except that no ameridment adopted pursuant to Paragraph 29(a) of the
Daclaration of Covenants and Rastrictions shall be effective as against a Morigagee
who subsequently acquires title to a Block Lot unless approved by at least two-thirds
(2/3) of the Morigagees who hold first mortgages on the Block Lots in the Section
(based on one vote for each first morigage owned) or at least two-thirds (2/3) of the
Owners of the Block Lots in the Saction (excluding Declarant).

Except as the same may be amended from time to time, the foregoing
restrictions will be in full force and effect until January 1, 2030, at which time they will be
automatically extended for successive periods of ten (10) years, unless by a vote of a
Majority of the Owners It is agreed that these Restrictions shall terminate in whole or in
part.

IN WITNESS WHEREOF., this Supplemental Declaration has been executed as
of the date first above written.

BRENWICK TND COMMUNITIES, LLC

R WA

Tom Charles Huston, Co-Manager —

17
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STATE OF INDIANA )
) §S:
COUNTY OF HAMILTON )

Before me. a Notary Public in and for said County and State, personally
appeared Tom Charles Huston, the Co-Manager of Brenwick TND Communities, LLC,
an Indiana limited liability companly, who acknowledged execution of the foregoing
Supplemental Declaration of Covenants and Restrictions for and on behalf of said
limited partnership.

WITNESS my hand and Notarial Seal this_£94  day of August, 2001.

* .

Notayy Public Residing in
___ALA..L__County
‘e

nhﬂt 4 _\j' 1007 {printed signature)

My Commission Expires:

This instrument prepared by Tom Charles Huston, Attorney at Law, 12821 East New
Market Street. Suite 200, Carmel, Indiana 46032.

18
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Parcel No. 2.

SUPPLEMENTAL DECLARATION OF
COVENANTS AND RESTRICTIONS
THE VILLAGE OF WESTCLAY

This Supplemental Declaration, dated as of the 2éMday of _MNayawmbax
2001, by BRENWICK TND COMMUNITIES, LLC, an Indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts are truc:

A Declarant owns or has the right to acquire the real estate located in Hamilton County,
Indiana, more particularly described in Exhibit A attached hereto and incorporated herein by this
reference.

B. This Declaration is a Supplemental Declaration as that term is defined in the
Declaration of Covenants and Restrictions.

C. Declarant intends to subdivide the Parcel into Lots upon each of which a Living Unit
may be constructed.

NOW, THEREFORE, Declarant hereby makes this Supplemental Declaration as follows:

1. Definitions. Words, phrases and terms that are defined in the Declaration of
Covenants and Restrictions have the same meaning in this Supplemental Declaration except as
herein otherwise provided. The following words, phrases and terms, as used in this Supplemental
Declaration, unless the context clearly requires otherwise, mean the following:

“Accessory Dwelling” means a Living Unit which is attached to or located on
the same Lot as a Principal Dwelling, has an independent means of access and is
owned by the Owner of the Principal Dwelling but occupied by another.

“Board of Directors™ means the Board of Directors of the Corporation.
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"Declaration of Covenants and Restrictions” means the Declaration of
Covenants and Restrictions of The Village of WestClay dated as of August 9, 1999

and recorded in the Office of the Recorder of Hamilton County, Indiana as
Instrument Number 9946964, as amended from time to time.

‘“Designated Lot” means a Lot which is subject to a Supplemental Declaration
which authorizes the use of such Lot for a use permitted by Section 5.1 of the Zoning
Ordinance other than a use specified in Section 5.1A(1), (2), or 4).

“Home-Based Office” means an office incorporated in or attached to, or
located on the same Lot as a single-family detached Living Unit from which a
business activity is conducted on a substantially regular basis,

“Home-Based Office Area” means that part of the Parcel which is within the
area denoted on the General Plan of Development as an area where Home-Based
Offices may be located,

“Lot” means a numerically designated subdivided parcel of land depictedon a
Plat.

“Qwner” means any Person, including Declarant, who at any time owns the
fee simple title to a Lot.

“Parcel” means that part of the real estate described in Exhibit A which is at
any time subject to the covenants, restrictions, easements, charges and liens imposed
by the Declaration of Covenants and Restrictions.

"Plat” means the secondary plat of a Section within the Parcel.
“Principal Dwelling” means a Living Unit (other than a Living Unit which is
located in a Multi-family Structure or Multiuse Structure or is a Condominium)
designed as the principal structure on the Lot.

“Section” means thet part of the Parcel which is depicted on a Plat.

“Tract” means the real estate, including all or any part of the Parcel, that is subject to
the covenants, restrictions, easements, charges and Hens imposed by the Declaration of
Covenants and Restrictions.

2. Declaration. Declarant hereby declares that, in addition to the covenants, restrictions,
easements, charges and liens imposed by the Declaration of Covenants and Restrictions, the Parcel
shall be held, transferred, sold, conveyed and occupied subject to the covenants, restrictions,
easements, charges and liens hereinafter set forth.
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3. Land Use. Except for Designated Lots which may be used for any use authorized by a
Supplemental Declaration encumbering such Designated Lots, Lots may be used only for residential
purposes as provided in Section 5.1A(1), (2) and (4) of the Zoning Ordinance and for Home-Based
Offices accessory to residential use of Lots as provided in Paragraph 6 of this Supplemental
Declaration. Not more than one (1) Principal Dwelling and not more than one (1) Accessory
Dwelling may be located on aLot which is not a Designated Lot, and no Accessory Dwelling may be
located on a Lot unless a Principal Dwelling is also located thereon. No Accessory Dwelling may be
erected in front of the Principal Dwelling or in the required front yard of a corner Lot unless the
Accessory Dwelling is attached to the Principal Dwelling by a common wall. No home occupation
shall be conducted or maintained on a Lot which is not a Designated Lot other than a home
occupation which does not constitute a “special use” and is incidental to a business, profession or
occupation of the Owner or Occupant of such Lot and which is generally or regularly conducted at
another location which is away from such Lot. No signs of any nature, kind or description shall be
erected, placed, or permitted to remain on any Lot advertising a permitted home occupation.

4. Construction of Livi its.

(a8) LotDevelopment Plans. Except to the extend such requirement is waived by
Declarant, prior to commencement of any Building Activity on a Lot, a Lot Development
Plan shall be submitted to the Architectural Review Board in accordance with the
requirements of Paragraph 20 of the Declaration of Covenants and Restrictions. The
Architectural Review Board may require as a part of a Lot Development Plan a report of
subsurface soils investigation of the Lot made by a qualified soils engineer, which report
shall include recommendations for the foundations of the proposed improvements. Each
Owner shall comply with the terms and provisions of Paragraph 20 of the Declaration of
Covenants and Restrictions and the requirements of the Architectural Review Board
established pursuant to the authority granted by the Declaration of Covenants and
Restrictions.

()  Size of Living Unit. No Principal Dwelling may be constructed on any Lot
unless such Principal Dwelling, exclusive of open porches, attached garages and basements,
shall have a gross floor area equal to or greater than the square footage specified in the
Building Guidelines applicable to the Lot as of the date construction of the Principal
Dwelling on the Lot commences. No Accessory Dwelling may contain more than eight
hundred fifty (850) square feet of floor area unless otherwise permitted by the Building
Guidelines.

{c)  Building Guidelines, Each Owner shall at all times comply with the
requirements of the Building Guidelines applicable to such Owner's Lot.

(d)  Building Activity. All Building Activity shall be undertaken and completed
strictly in accordance with the Building Guidelines and the Lot Development Plan approved
by the Architectural Review Board. Unless a delay is caused by strikes, war, court injunction
or acts of God, or is authorized in writing by Declarant, the Owner of any Lot which on the
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date of purchase from Declarant is not improved with a Principal Dwelling shail commence
construction of a Principal Dwelling upon the Lot within six (6) months from the date the
Owner acquired title thereto and shall complete construction of such Principal Dwelling
within one (1) year after the date of commencement of the building process, but in no event
later than eighteen (18) months after the date the Owner acquired title to the Lot unless such
Lot is adjacent to a Lot upon which the Owner has constructed a Principai Dwelling in which
such Owner permanently resides, If the Owner fails to commence or complete construction
of 2 Principal Dwelling within the time periods specified herein, or if the Owner should,
without Declarant’s written approval, sell, contract to sell, convey, or otherwise dispose of,
or attempt to sell, convey or otherwise dispose of, the Lot before completion of construction
of Principal Dwelling on the Lot, then, in any of such events, Declarent may:

() re-enter the Lot and divest the Owner of title thereto by tendering
to the Owner or to the Clerk of the Circuit Court of Hamilton
County the lesser of (a) the same net dollar amount as was
received by Declarant from such QOwner as consideration for the
conveyance by Declarant of the Lo, together with such actuel
costs if any, as the Owner may prove to have incurred in
connection with the commencement of construction of a
Principal Dwelling on the Lot and (b) the then fair market
value of the Lot, as determined by averaging two (2)
appraisals made by qualified appraisers appointed by the
Judge of the Circuit or Superior Court of Hamilton County.

(ii)  obtain injunctive relief to force the Owner to proceed with
construction of any Principal Dwelling, a Lot Development Plan
for which has been approved by the Architectural Review
Board upon application by such Owner; or

(iii)  pursue such other remedies at law or in equity as may be
available to Declarant.

The failure of the Owner of a Lot to apply for approval of, or receive approval from,
the Architectural Review Board of a Lot Development Plan shall not relieve such Owner
from his obligation to complete construction of a Principal Dwelling upon the Lot within the
time period specified herein. For the purpases of this subparagraph (d), construction of a
Principal Dwelling will be deemed “completed” when the exterior of the Principal Dwelling
(including but not limited to the foundation, walls, roof, windows, entry doors, guiters,
downspouts, exterior trim, paved driveway, landscaping and yard light) has been completed
in canformity with the Development Plan.

(e)  Septic Systems. No septic tank, absorption field or any other on-site sewage
disposal system (other than a lateral main connected to a sanitary sewerage collection system
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operated by the Clay Township Regional Waste District or a successor public agency or
public utility) shall be installed or maintsined on ay Lot.

()  Water Systems. No private or semi-private water supply system may be
located upon any Lot which is not in compliance with regulations or procedures adopted or
established by the Indiana State Board of Health, or other civil authority having jurisdiction.
To the extent that domestic water service is available from a water line located within 200
feet of the lot line maintained by a public or private utility company, each Owner shail
connect to such water line to provide water for domestic use on the Lot and shall pay all
connection, availability or other charges lawfully established with respect to connections
thereto. Notwithstanding the forcgoing, an Owner with the prier approval of the
Architectural Review Board may establish maintain and use an irrigation water well on his
Lot as long as the well does not adversely affect the normal pool level of the Lake ora Pond.

(g Drainage. In the event storm water drainage from any Lot or Lots flows
across another Lot, provision shall be made by the Qwner of such Lot to permit such
drainage to continue, without restriction or reduction, across the downstream Lot and into the
natural drainage channel or course, although no specific drainage easement for such flow of
water is provided on the Plat. To the extent not maintained by the Drainsge Board.
“Drainage Easements"” reserved as drainage swales shall be maintained by the Owner of the
Lot upon which such easements are located such that water from any adjacent Lot shall have
adequate drainage along such swale. Lots within the Parcel may be included in a legal drain
established by the Drainage Board. In such event, each Lot in the Parcel will be subject to
assessment by the Drainage Board for the costs of maintenance of the portion of the Drainage
System and/or the Lakes included in such legal drain, which assessment will be alien against
the Lot. The elevation of a Lot shall not be changed so as to affect materially the surface
elevation or grade of surrounding Lots. Each Owner shall maintain the subsurface drains and
tiles located on his Lot and shall be liable for the cost of all repairs thersto or replacements
thereof.

(h)  Geothermal Systems. No open loop geothermal heating and cooling system
shall be installed on a Lot.

5. Maintenance of Lots.

(a)  Vehicle Parking. No recreational vehicle, motor home, truck which exceeds
% ton in weight, trailer, boat or disabled vehicle may be parked or stored overnight or longer
on any Lot in open public view,

(b)  Signs. Except for such signs as Declarant may in its absolute discretion
display in connection with the development of the Village of WestClay or the Parcel and the
sale of Lots therein, such signs as may be located on the Community Area and such signs as
may, with the consent of Declarant, be displayed by a Designated Builder to advertise the
property during construction and sale of Living Units and the maintenance of model homes,
no sign of any kind shall be displayed to the public view on any Lot without the prior

5




Requested By: paula 2001-77771 06\158\2002

approval of the Architectural Review Board except that one sign of not more than four (4)
square feet may be displayed at any titne for the purpose of advertising the property for sale
or for rent.

(c)  Sight Lines. No fence, wall, hedge or shrub planting which obstructs sight
lines at elevations between thirty (30) and seventy-two (72) inches above the street shall be
placed or permitted to remain on any corner lot within the triangular area formed by the street
property lines and a line connecting points 25 feet from the intersection of said street lines, or
in the case of a street line with the edge of a driveway pavement or alley line. No tree shall
be permitted to remain within such distances of such intersections unless the foliage line is
maintained at sufficient height to prevent obstruction of such sight lines.

(d)  Vegetation. An Owner shall not permit the growth of weeds and volunteer
trees and bushes on his Lot, and shall keep his Lot reasonably clear from such onsightly
growth at all times, If an Owner fails to comply with this Restriction, the Board of Directors
shall cause the weeds to be cut and the Lot cleared of such growth at the expense of the
Owmer thereof and the Corporation shall have a lien against the cleared Lot for the expense
thereof.

(e)  Nuisances. No noxious or offensive activity shall be carried on upon any Lot
nor shall anything be done thereon which may be, or may become, an annoyance or nuisance
to the neighborhood. Barking dogs shall constitute a nuisance.

(f)  Garbage and Refuse Disposal. No Lot shall be used or mainteined as a
dumping ground for trash. Rubbish, garbage or other waste shall be kept in sanitary
containers out of public view. All equipment for storage or disposal of such materials shall
be kept clean and sanitary.

(&)  Animals. No animals, livestock or poultry of any kind shall be raised, bred or
kept on any Lot, except that dogs, cats or other household pets designated by the Board of
Directors may be kept provided that they are not kept, bred or maintained for any commercial
purpose. The owners of such permitted pets shall confine them to their respective Lots such
that they will not be a nuisance. Owners of dogs shall so contyol or confine them 8o as to
avoid barking which will annoy or disturb adjoining Owners.

()  Quiside Burning. No trash, leaves, or other materials shall be burned upon a
Lot if smoke therefrom would blow upon any other Lot and, then, only in acceptable
incinerators and in compliance with all applicable legal requirements.

(i) Exterior Lights, Except for such alley lights as may be required by the
Building Guidelines, no exterior lights shall be erected or maintained between the building
line and rear lot line so as to shine or reflect directly upon another Lot.
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()  EBlectric Bug Killers. Blectric bug killers “zappers” and other similar devices
shall not be installed at a location or locations which will result in the operation thereof
becoming a nuisance or annoyance to other Owners and shall only be operated when outside
activitics require the use thereof and not continuously.

&) Air Conditioners. No room air conditioning unit shall be installed so as to
protrude from any structure located on a Lot (including but not limited to the window of any
Living Unit, garage or Home-based office) if the same would be visible from a public way, a
Community Area or any other Lot; provided, however, that this Restriction shall not apply to
central air conditioning units.

o Pences and Walls, No walls or fences shall be erected on any Lot without the
prior approval of the Architectural Review Board. Each Owner shall maintain any approved
wall or fence in good and sightly condition and in compliance with the requirements of the
Building Guidelines.

(m) SwimmingPools. No above ground swimming pools, other than a children’s
wading pool, shall be installed or maintained on a Lot.

(n)  Basketball Goals, No basketball goal shall be placed or maintained in the
front driveway of a Lot or within the right-of-way of any street. Unless the Architectural
Review Board establishes a policy establishing other specifications, backboards of all
basketball goals shall be of a translucent material such as fiberglass or Lexan and attached to
ablock pole or a similar type of post. The location of a basketball goal on the Lot is subject
to approval of the Architectural Review Board if it would be visible from a public right-of-
way adjoining the Lot.

6. Home-Based Offics. A Home-Based Office is permitted on a Lot within the Home-
Based Office Area subject to the conditions that: (a) the proposed use of the Home-Based Office is
approved by the Architectural Review Board in accordance with written standards for permitted uses
pot inconsistent with this Paragraph 6: (b) the Home-Based Office is not used as a medical, dental, or
real estate office or for the retail sale of goods; (c) the Principal Dwelling to which the Home-Based
Office is accessory to the principal place of residence of the Persons conducting the business in the
Home-Based Office; (d) in addition to the Persons occupying the Principal Dwelling to which the
use of the Home Based Office; (d) in addition to the Persons occupying the Principal Dwelling to
which the use of the Home-Based Office is accessory, there are not more than three (3) outside
employees in the Home-Based Office; (e) employees and clients of the business park in on-street
curbside parking spaces or in a rear or side yard parking area and do not park in the driveway
forward of the front facade of the Principal Dwelling; (f) signage is limited to one-wall mounted
signed with a sign area not exceeding three (3) square feet approved by the Architectural Review
Board in accordance with its Sign regulations; (g) the Home-Based Office does not excesd one
thousand (1,000} square feet of thirty percent (30%) of the total square footage of the Principal
Dwelling if attached to or incorporated in the Principal Dwelling, or, if located in an accessory
building on the Lot, does not exceed six hundred (600) square feet; (h) there is no outside storage or

7




Requested By: paula 2001-77771 061912002

outside display, and (i) all exterior aspects of the Home-Based Office operation is consistent with the
residential character of the Section in which the Lot is located.

7. General Community Rules. BEach Lot shall be subject to the guidelines, rules,
regulations and procedures adopted by Declarant, the Corporation and the Architectural Review
Board pursuant to authority granted by the Declaration of Covenants and Restrictions and all
Supplemental Declarations, and each Owner of a Lot shall at all times comply therewith.

8. Assesgments. The Board of Directors may make Assessments to cover any costs
incurred in enforcing these Restrictions or in undertaking any maintenance or other activity that is
the responsibility of the Owner of a Lot hereunder but which such Owner has not undertaken as
required hereunder. Any such Assessment shall be assessed only against those Owners whose failure
to comply with the reguirements of these covenants necessitated the action to enforce these
covenants or the undertaking of the maintenance or other activity.

9. Electoral Parcel. The Parcel shall constitute an Electoral Parcel for the purpose of
election of the Board of Directors.

10.  Enforcement. The right to enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by due process of law of structures erected or maintained
in violation thereof, is reserved to Declarant, the Corporation, the Architectural Review Board, the
Owners of the Lots in the Parcel, their heirs and assigns, and to the Zoning Authority, their
successors and assigns, who are entitled to such relief without being required to show any damage of
any kind to Declarant, the Corporation, the Architectural Review Board, any Owner or Owners, or
such Zoning Authority by or through any such violation or attempted violation. Under no
circumstances shall Declarant, the Corporation or the Architectural Review Board be Liable for
damages of any kind to any Person for failure to abide by, enforce or carry out any provision or
provisions of this Supplernental Declaration. There shall be no rights of reversion or forfeiture of
title resuiting from any violations.

11.  Severability, Invalidation of any of these covenants and restrictions or any part
thereof by judgment or court order shall not affect or render the remainder of said covenants and
restrictions invalid or inoperative.

12.  Non-Liability of Declatant. Declarent shall have no duties, obligations or liabilities
hereunder except such as are expressly assumed by Declarant, and no duty of, or warranty by,
Declarant shall be implied by or inferred from any term or provision of this Supplemental
Declaration.

13.  General Provisions. This Supplemental Declaration may be amended at any time in
the manner provided in Paragraph 29 of the Declaration of Covenants and Restrictions except that no
amendment adopted pursuant to Paragraph 29(a) of the Declaration of Covenants and Restrictions
shall be effective as against a Mortgagee who subsequently acquires title to a Lot unless approved by
at least two-thirds (2/3) of the Mortgagees who hold first mortgages on the Lots in the Parcel (based
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on one vote for each first mortgage owned) or at least two-thirds (2/3) of the Owners of the Lots in
the Parcel (excluding Declarant).

Except as the same may be amended from time to time, the foregoing restrictions will be in
full force and effect until January 1, 2030, at which time they will be automatically extended for
successive penods of ten (10) years, unless by a vote of the majority of the then Owners of Lots in
the Parcel it is agreed that these Restrictions shall terminate in whole or in part,

IN WITNESS WHEREOF, this Supplemental Declaration has been executed as of the date

first above written.
FKK A
Tom Charlw Huston, C
STATE OF INDIANA )
) SS:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared Tom
Charles Huston, a Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged execution of the foregoing Supplemental Declaration of Covenants
and Restrictions for and on behalf of said limited partnership.

WITNESS my hand and Notarial Seal this

My Commission Expires:
__Mu'_,&_‘{l_;u.u

This instrument prepared by Tom Charles Huston, Attorney at Law, 12821 East New Market Street,
Suite 200, Carmel, IN 46032,
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EXHIBIT A
Real Estate Descripti
Village of Westclay — Electoral Parcel P-2

A part of the Southwest Quarter and the Southeast Quarter of Section 28, Township 18 North, Range 3 East,
of the Second Principal Meridian, Clay Township, Hamilton County, Indiana, being more particularly
described as follows:

Commencing at the northeast comer of said Southwest Quarter; thence South 89 degrees 14 minutes 59
seconds West (assumed bearing) along the north line thereof 940.18 feet to the northwesterly comer of the
Village of WestClay Section 10006, the Secondary Plat of which is recorded as Instrument Number
199909949853, Plat Cabinet 2, Slide 304, as recorded in the Office of Recorder of said County and the
northeasterly corner of the Village of WestClay Section 10005, the Secondary Plat of Which is recorded as
Instrument Number 199909946966, Plat Cabinet 2, Slide 297; (the following twelve courses being along the
boundary of said Section 10006) (1) thence South 00 degrees 08 minutes 09 seconds East along the
boundary between the two aforementioned sections 676.76 feet to the Point of Beginning; (2) thence South
82 degrees 47 minutes 45 seconds East 96.19 feet; (3) thence South 69 degrees 03 minutes 22 seconds East
91.36 feet; (4) thence South 55 degrees 40 minutes 21 seconds East 91.36 feet; (5) thence South 42 degrees
17 minutes 19 seconds East 91.36 fect; (6) thence South 28 degrees 54 minutes 18 seconds East 91.36 feet;
(7) thence South 86 degrees 03 minutes 47 seconds East 60.02 feet; (8) thence North 32 degrees 16 minutes
02 seconds Bast 114.16 feet; (9) thence North 66 degrees 57 minutes 46 seconds East 174.90 feet; (10)
thence South 40 degrees 43 minutes 49 seconds East 181.14 feet; (11) thence South 33 degrees 11 minutes
44 seconds East 20.52 feet; (12) thence North 49 degrees 25 minutes 40 scconds East 242.64 feet to the
boundary of the Village of WestClay Section 10009, the Secondary Plat of which is recorded as Instrument
Number 199909971387, Plat Cabinet 2, Slide 371; (the following thirteen courses being along said
boundary) (1) thence South 51 degrees 58 minutes 07 seconds East 91.47 feet to the point of curvature of a
curve to the right having a radius of 25.00 feet, the radius point of which bears South 38 degrees O1 minutes
53 seconds West; (2) thence southeasterly along said curve an arc distance of 40.90 feet to a point which
bears South 48 degrees 14 minutes 39 seconds East from said radius point; (3) thence South 48 degrees 14
minutes 39 seconds East 52.00 feet to a non-tangent curve to the left, having a radius of 1026.00 feet, the
radius point of which bears North 48 degrees 14 minutes 39 seconds West; (4) thence northeasterly along
said curve an arc distance of 6.48 feet to a point of reverse curvature and a curve to the right haviiig a radius
of 25.00 feet, the radius point of which bears South 48 degrees 36 minutes 22 seconds East; (5) thence
northeasterly along said cusve an arc distance of 37.80 feet to a point which bears North 38 degrees 01
minutes S3 seconds Bast from said radius point; (6) thence South 51 degrses 58 minutes 07 seconds East
1.81 feet; (7) thence North 38 degrees 01 minutes 53 seconds East 50.00 feet to a non-tangent curve to the
right, having a radius of 25.00 feet, the radius point of which bears North 38 degrees 01 minutes 53 seconds
East; (8) thence northwesterly along said curve an arc distance of 39.27 feet 1o a point which bears North 51
degrees 57 minutes 55 seconds West from said radius point; (9) thence North 38 degrees 02 minutes 05
seconds Bast 1.52 feet to the point of curvature of a curve to the right having a radius of 299.00 feet, the
radius point of which bears South 51 degrees 57 minutes 55 seconds East; (10) thence northeasterly along
said curve an arc distance of 482.58 feet to a point of compound curvature and a curve to the right having a
radius of 25.00 feet, the radius point of which bears South 40 degrees 30 minutes 33 seconds West; (11)
thence southeasterly along said curve an arc distance of 35.61 feet to a point of reverse curvature and a curve
to the left having a radius of 216.00 feet, the radius point of which bears South 57 degrees 52 minutes 53
seconds East; (12) thence southeasterly along said curve an arc distance of 242.70 feet to a point of reverse
curvature and a curve to the right having a radius of 25.00 feet, the radius point of which bears South 57
degrees 44 minutes 26 seconds West: (13) thence southwesterly along said curve an arc distance of 35.13
feet to a point of compound curvature and a curve to the right having a radius of 1974.00 feet, said point
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being a corner of the Village of WestClay Section 3004. Village Center, Part 1, the Secondary Plat of which
is recorded as Instrument Number 199909965089, Plat Cabinet 2, Slide 345, the radius point of which bears
North 41 degrees 44 minutes 11 seconds West; (the following ninetecn courses being along the boundary
thereof ) (1) thence southwesterly along said curve an arc distance of 227.54 feet to a point which bears
South 35 degrees 07 minutes 55 seconds East from said radius point; (2) thence South 54 degrees 52 minutes
05 seconds West 424.82 feet to the point of curvature of a curve to the right having a radius of 1324.00 feet,
the radius point of which bears North 35 degrees 07 minutes 55 seconds West: (3) thence southwesterly
along said curve an arc distance of 165.41 feet to a point which bears South 27 degrees 58 minutes 26
seconds East from said radius point; (4) thence North 21 degrees 55 minutes 19 seconds West 5.51 feet: &)
thence South 68 degrees 04 minutes 41 seconds West 50.00 feet; (6) thence South 21 degrees 55 minutes 19
seconds Bast 9.86 feet to a non-tangent curve to the right, having a radius of 1324.00 feet, the radius point of
which bears North 25 degrees 48 minutes 07 seconds West: (7) thence southwesterly along said curve an arc
distance of 144.08 feet to a point which bears South 19 degrees 34 minutes 01 seconds East from said radius
point; (8) thence North 21 degrees 55 minutes 19 seconds West 8.38 feet; (9) thence South 68 degrees 04
minutes 41 seconds West 50.00 feet; (10) thence South 21 degrees 55 minutes 19 seconds East 5.37 feetto a
non-tangent curve to the right, having a radius of 1324.00 feet, the radius point of which bears North 17
degrees 23 minutes 57 seconds West; (11) thence southwesterly along said curve an arc distance of 281.19
feet to a point of compound curvature and a curve to the right having a radius of 20.00 feet, the radius point
of which bears North 05 degrees 13 minutes 51 seconds West; (12) thence northwesterly along said curve an
arc distance of 33.19 feet to a point which bears South 89 degrees 51 minutes 51 seconds West from said
radius point; (13) thence North 00 degress 08 minutes 09 seconds West 430.32 feet to a non-tangent curve to
the left, having a radius of 1026.00 feet, the radius point of which bears North 04 degrees 06 minutes 39
seconds West; (14) thence northeasterly along said curve an arc distance of 13.78 feet to a point which bears
South 04 degrees 52 minutes 49 seconds East from said radius point; (15) thence North 04 degrees 52
minutes 49 seconds West 52.00 fest to a non-tangent curve to the right, having a radius of 974.00 feet, the
radius point of which bears North 04 degrees 52 minutes 49 seconds West; (16) thence southwesterly along
said curve an arc distance of 80.65 feet to a point which bears South 00 degrees 08 minutes 09 seconds East
from said radius point; (17) thence South 89 degrees 51 minutes 51 seconds West 56.17 feet; (18) thence
North 00 degrees 08 minutes 09 seconds West 106.36 feet to the point of curvature of a curve to the left,
having a radius of 253.00 feet, the radius point of which bears South 89 degrees 51 minutcs 51 seconds
West; (19) thence northwesterly along said curve an arc distance of 378.67 fet to a comer of the aforesaid
Section 10005 which bears North 04 degrees 06 minutes 30 seconds East from said radius point; (the
following two courses are along the boundary thereof) (1) thence continuing northwesterly along said curve
an arc distance of 16.74 feet to a point which bears North 00 degrees 19 minutes 01 seconds East from said
radius point; (2) thence North 00 degrees 08 minutes 09 seconds West 139.00 feet to the Point of
Beginning, Containing 19.520 acres, more or less.
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’é‘ @ SUPPLEMENTAL DECLARATION OF

COVENANTS AND RESTRICTIONS
THE VILLAGE OF WESTCLAY

!! QEKS ua " and u§u

This Supplemental Declasation. dated as of the {337 day of March, 2002, by BRENWICK
TND COMMUNITIES, LLC, en Indiana limited linbility company,

WITNESSES THAT:

WHEREAS, the following facts are wue:

A Declarant is the owner of the fee simple title to the real estate located in Hamilton
County, Indiana, more particularly described in Exhibit A satrached hereto and incorporated herein by
this reference.

B. This instrument i$ a Supplemental Declaration as that term is defined in the
Declaration of Covenants and Restrictions.

C. Declarant intends to cause the Parcel 10 be developed with Muitifamily Structures.
NOW, THEREFORE, Declarant hereby makes this Supplemental Deciaration as follows:

L. Definitions. Words, phrases and terms that are defined in the Declaration of
Covenants and Restrictions have the same meanng i this Supplemental Declaration except as
herein otherwise provided. The following words, phrases and terms, as used in this Supplemental
Declaration, unless the context clearly requires otherwise, mean the following:

“Association” means WestClay Village Center Owners Association, Inc., an Indiana
nonprofit corporation.

“Board of Directors™, “Board”, and *“Directors” each means the Board of Directors of
the Corporation.

“Corporation™ means the Village of WestClay Owners Association, Inc., an Indiana
nonprofit corporation,

i
i
i
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"Declarstion of Covenants and Restrictions” or *Declaration” means the Declaration
of Covenants and Restrictions of The Village of WestClay dnled asof August 9, 1999 and
recorded in the Office of the Recorder of Hamilton County, I as]

9946964, as amended from time to time.

Y " means that entity established pursuant to Paragraph 6 of the
Village Center Supplemenud Declaration.

“Lot" means, prior to any authorized subdivision thereof (including establishment of
a Honzontal Property Regime), each of Block "A” and Block "B™; otherwise, “Lot” has the
meenung set forth 1n the Declaration.

“Members” means members of the Association.

*Owner” means any Person, including Declarant, who ot any time owns the fee simple title to
alot

“Parcel” means Blocks A" and “B" 1n Section 3004 Village Center, Part {, per the plat
thereof recorded as Mstrument Number 9965089 in the Office of the Recorder of Hamilton County,
Indiana.

“Plang” meaus the plans and specifications for the Project approved by the Design Review
Board, as the same may be supplemented and/or revised from time to time with the written approval
of the Design Review Board.

"Plat" means the secondary plat of Section 3004 Village Center, Part L.
“Project" means the apartment project to be developed in accordance with the Plens.

*Tract" means the real estate, including all or any part of the Parcel, that is'subject to
the covenants, restrictions easements, charges and liens imposed by the Declaration.

“Village Center” means the real cstate described in Exhibit A to the Village Center
Supplemental Declaration.

“Vijllage Center Supplemental Declaration” means the Supplemental Decfaration dated
November 22, 1999 and recorded December 3, 1999, as Instrument No. 9969688 in the Office of the
Recorder of Hamilton County.

2. Dsclaration. Declarant hereby declares that, in addition ta the covenents, restnctions,
easements, charges and liens imposed by the Declaration and the Village Center Supplemental
Declaration, the Parce! shall be held, transferred, sold, conveyed and occupied subject to the
covenants, restrictions, easements, cherges and liens hereiafter set forth.
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3. Use. For a period of twenty (20) years subsequent to the date of recordation of this
Supptemental Declaration, the Parcel shall, unless a Horizontal Property Regime 15 established
therson as pesmitted by this Suppl ] Declaration, be used exclusively for the construction,
operation, maintenance, repair and replacement of Multifamily Structuces contaimng Living Units
for rent, together with structures and improvements incidental to an apartment commurty, and for
10 other use or purpose without the prior written consent of Declasant, which consent may be
conditioned or denied in the unfettered discretion of Declarant. Not more than 186 Living Units
shall be Jocated on the Parcel and cach Living Unit located therein shall contain not less than 750
gross square feet of living arca. Subsequent 1o Septermber 30, 2003,a residential Horizontal Propenty
Regime may be located on the Pascel, but at no time may any Lot be subdivided except in connection
with establishment of a residentiel Horizontal Property Regime, If a residential Horizontal Property
Regime is established on the Parcel, then such regime shall extend to the entire Parcel and include
the entire Project (For purposes of the Supplemental Declasation of Covenants and Restnctions for
Primary Area Parcel No. 1, as amended, the Parcel is a Designated Lot which may be used for the
use permitted by Section 5.1A(3) of the Zoning Ordinance.)

4, Pevelopment.

(a) Construction. The Parcei shall be developed strictly in accordance with the
Plans. Construction of the Project shall commence on or before April 1, 2002, end shall
be diligently prosecuted to completion without interruption or delay subject only to delays
caused by conditions beyend the control of the Qwner. All construction shall be
performed in a goad, wotkmanlike and first class manner and in conformity with The
Village of WestClay Building Guidclines and Requir

(b) Build-to Line. The build-to line for each of Block “A" and Block “B” is
established at 2 point ten (10) feet distant from and parallel to the property line of such
Blocks.

() Threshold Elements. A drainage, utility and sewer easement having a width
of five fest has been created on the Plat along the perimeter of each of Block “A” and
Black “B". Devclopment of the Parcel does not require use of such Plat easement, such
easement is not currently being used for any purpose for which it was created, and no
such use 13 contemplated in the future. Accordingly, threshold elements may encroach on
such Plat easement and no such cacroachment shall be deemed violative of any provision
of Paragraph 23 of the Declaration. As used herein, “threshold el " means porct
stoops, stairs, balconies, eves. comices, loggias, arcades, chimneys, awnings, doors and
windows which are placed at or near the build-to line, a side yard

5. Flags and Banners. Except to the extent otherwise authorized by the Design Review
Board, no flags, flag poles, or banners shall be located on the Parcel except for such United States
Flags as may be tastefully displeyed on recognized public holidays.
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6.  Maintenance, Repairs and Replacements.

(@)  Buildings. Each Owner shall, at his own expense, be responsible for the
maintenance, repair, decoration and replacement of the Multifamily Szuctures and other
structures and improvements owned by him, and cach Owner shall promptly perform all
maintenance and repair which, if neglected, might adversely affect the structural integnity or
the exterior, appearance thereof, including but not limited to painting of extenor wood
surfaces and repainting on a regular basis of all other exterior painted surfaces 30 s (0
maintain all painted surfaces in first-class condition and appearance with na flaking, cracked
or worn surfaces. In the event that the maintensnce or repair of any Multifamily Structure or
other structure or improvement is reasonably necessary in the discretion of the Board of
Directors to preserve the structural integrity or sightlines thereof, or is otherwise necessary
for the health and safety, or in the interest of the general welfare, of the owners of lots the
Tract, the Board of Directors shall have the power 1o seck injunctive relief to compel
compliance with this Restriction or the Board may undertake such maintenance or repairs
provided that no such maintenance or repair shall be undertaken without a resolution of the
Board of Directors and reasonable written notice to the Owner and, provided fusther, that the
cost thereof shall be assessed against the Lot on which such maintenance or repair 1s
performed and, when so assessed, a statement for the amount thereof shall be rendered
promptly to the then Owner of said Lot at which tirue the Assessment shall become due and
payable and & continuing lien and cbligation of said Owner 1n all respects as provided in
Paragraph 19(i) of the Declaration.

()  Grounds. The Owner of cach Lot shall at his expensc properly imgate and
keep the grass, trees, shrubs and other plantings tocated thereon or in a tee lawn adjacent
thereto nourished and neatly cut, cultivated or trimmed a3 reasonably necessary to maintain
the same at all times in a good and sightly condition appropriate to & first-class residential
community and, if such Owner fails 10 do o, the Corporation may undertake such
maintenance and assess the Maintenance Costs thereof as a Special Assessment agamst the
Lot, or the Corporation may seek injunctive rolief to compel compliance with this
Restaction.

(&) DamageorDesyuction. If the improvements focated on s Lot are damaged ot
destroyed as a consequence of fire, storm or other event ("Casualty™) to the extent that the
cost of restoration or replacement thercof s less than the fair market vatue of all
improvements located on the Lot prior to the Casualty, then the Owner thereof shall promptly
restore, repair, replace and rebuild the portion of the Project so damaged or destroyed as
nearly as possible to its quality, utility, value, condition and character immediately prior to
such Casualty. Such restoration shall conform to the Plans except to the extent thut
deviations therefrom have been approved in writing by the Design Review Board, Ifthe cost
of restoration or replacement excecds the fair market value of all improvements located on
the Lot prior to the Casualty, then the Owner shall not be required to repair or restore (but if
1telects to so repair or restore, it shall do so in accordance with the Paragraph 6(c), and in the
event the Owner elects not {0 repair or restore the improvements, it shall, as soon as practcai

4
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after such Casualty, remove all debnis from the Lot and take such aclions as are necessary (o
make the undamaged portion of the Project into a functional economuc unit msofar as it1s
possible under the circurastances. Areas of the Lot previousty occupied by improvements
damaged by Casuaity end not restored shall be promptly landscaped in accordance with &
landscaping plan spprove by the Design Review Board.

7 Amendments.

@ Generally. This Supplemental Deciaration may, with the consent of all
Owners of Lots in the Parcel, be amended at any time by an instrument signed by (i) such
Owners, (i) the appropriate officers of the Association acting pursuant to authority granted
by (A)Q) if prior to the Applicable Date, by Declarant or (ii) if subsequent to the Applicable
Date, by not less than two-thirds (2/3) of the votes of the Members cast at meeting duly .
called for the purpose of amending this Supplemental Declaration and (B) by a majority of 1
the Directors of the Corporation and (jif) to the extent required by Paragraph 27 of the
Deciaration, Declarant.

®  ByDeclamnt. This Supplemental Declarstion may, with the consent of all
Owners of Lots in the Parcel, be amended at any time prior to the Applicable Date by
Deciarant as provided in Paragraph 29(b) of the Decleration.

(c) Limitations_on Amendments. The right to amend this Suppiemental
Declaration is subject to the provisions of subparagraphs (c} and (d) of Paragraph 29 of the
Declaration.

B. Enforcement. The right to enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by dus process of faw of structures erected or maintmned
1 violation thereof, 18 reserved to Declarant, the Corporation, the Association, the Design Review
Board, the Owners of the Lots in the Parcel, their hews and assigns, and to the Zoning Authonty,
their successors and assigns, who are entitled to such relief without being sequired to show any
damage of any kind to Declarent, the Corporation, the Associatian, the Design Review Board, any
Owner or Owners, or such Zoning Authority by or through any such violation or attempted violation,
Under no circumstances shall Declarant, the Corporation, the Association or the Design Review
Board be liable for damages of any kind to any Person for failure to abide by, enforce or carry out
any provision or provisions of this Supplemental Declaration. There shall be no nghts of reversion
or forfeiture of title resulting from any violations.

9, Seversbility. Invalidation of any of these covenamts and restrictions or any pant
thereof by judgment or court order shall not affect or render the der of said co wd
restrictions invalid or inoperative.

10.  Non-Liability of Declargnt. Declarant shall have no dutics, obligations or liabilities
hereunder except such as are expressly assumed by Declacant, and no duty of, or warranty by, ]
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Declarant shall be implied by or inferred from any term or provision of this Supplemental
Declaration.

11.  General Provisions. Except as the same may be amended from time to time, the
foregoing restrictions will be in full force and effect until January 1, 2031, at which ume they willbe
automatically extended for successive periods of ten (10) years, unless by a vore of the majority of
the then Owners of Lots in the Parcel it is agreed that these Restnictions shall terminate tn whole or
1n part.

12.  Prepavment of Gemeral Assessment, The payment, on or about the date of recordation
of this Suppiemental Declaration, to the Corporation of the sum of One Hundred Thousand Four
Hundred Forty Dollars ($100,440.00) on account of the Generai Assessment payable with respect to
the Parcei through June 30, 2003, shall be in complete payment and exchunge of the Owner's
liability for payment of the General Assessment for such period. In no event shall any Owner be
entitled to any refund on account of such prepsyment or any further credit on account thercof.

IN WITNESS WHEREOF. this Supplemental Declaration has been executed as of the date
first above written.

BRENWICK TND COMMUNITIES, LLC,

o (o (1)

Tom Charles Huston, Co-Manager

STATE OF INDIANA )
) 88:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appearcd Tom
Chartes Huston, a Co-Manager of Brenwick TND Communities, LLC, an Indizna limited liability
company, who acknowledged exccution of the foregoing Supplemental Declaration of Covenants
and Restrictions for and on behalf of said company.

WITNESS my hand and Notenel Sea this [t day of _ Y/ ane b, 2002,

N 7PN /PR YR
Notary Public Residing in Hepd's'wmty

AR

My Commission Expires:

’ 7 d. s
‘This instrument prepared by Tom Charles Huston, Attomney at Law, 12821 East Ne’vfMafk 'S
Suite 200, Carmel, IN 46032, .
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EXHIBIT A
Legal Description

Block “A” and Block “B° In The Village of WestClay, Section 3004 Viliage Center,
Part 1, the plat af which Is recarded as instrument Number 199909065088, Plat
Cabinst 2, Stide 345, in the Office of the Recarder of Hamilton County, Indiang.
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Cross Reference: 2002
PC 3 Slide 40
Townhomes:
(Block C)
dd.00 ARG Bk
: TY.
SUPPLEMENTAL DECLARATION OF  MARY L Cuawc’ ' /%@
i @ COVENANTS AND RESTRICTIONS 922 Boy ses 15,55
THE VILLAGE OF WESTCLAY :

This Supplemental Declaration, dated as of the 10th day of September, 2002, by
BRENWICK TND COMMUNITIES, LLC, an Indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts are true:

A, Declarant owns the real estate located in Hamilton County, Indiana,
constituting the Section as particularly described in Paragraph 1 below.

B.  This instrument is a Supplemental Declaration as that term is defined In
the Declaration of Covenants and Restrictions.

C. Declarant intends o subdivide the Section into Block Lots upon each of
which a Living Unit may be constructed.

NOW, THEREFORE, Daclarant hereby makes this Supplemental Declaration as
follows:

1. Definitions. Words, phrases and terms that are defined in the Declaration
of Covenants and Restrictions have the same meaning in this Supplemental Declaration
except as herein otherwise provided. The following words, phrases and terms, as used
in this Supplemental Declaration, uniess the context clearly requires otherwise, mean
the following:
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“Board of Directors® or “Board” means the board of directors of the
Corporation.

“Block” means each of Blocks Nos. 11 through 21 as depicted on
the Conditional Secondary Plat.

“Block Lot" means any Lot located on a Block, as depicted on the
Final Secondary Plat.

“Owner’ means any Person who at any time owns the fee simple
title to a Block Lot,

“Conditional _Secondary Plat" means the plat depicting the
subdivision of the Section into Blocks recorded in_the Office of the

Recarder of Hamilton County as instrument Numberx200200062158.

“Common Expenses” means expenses for the improvement,
maintenance, repair, replacement and operation of the Structures and afl
sums lawfully assessed against the Owners by the Corporation or as
declared by this Supplemental Declaration, including but not limited to
premiums on insurance maintained by the Board pursuant to Paragraph 7.

“Declaration of Covenants and Restrictions or “Declaration” means
the Declaration of Covenants and Restrictions of The Village of WestClay
dated as of August 9, 1999 and recorded in the Office of the Recorder of
Hamilton County, Indiana as Instrument Number 9946964, as amended
from time to time.

“Encroachment’ means the encroachment upon a Block Lot, public
right-of-way, Common Parking Lot or Community Area by any Living Unit
or any stoop, porch, steps, arcade, overhang or other structure or
improvement constituting a part thereof or an appurtenance thereto as a
result of the construction of a Living Unit substantially in accordance with a
Lot Development Plan approved by the Architectural Review Board, or as
a result of the settling or shifting thereof.

“Final_Secondary Plat” means a plat depicting the subdivision of
one or more Blocks into Block Lots recorded in the Office of the Recorder
of Hamilton County.

“Insurance Trustee” means such bank with trust powers authorized
to do business in Hamilton or Marion Countles, Indiana, as the Board of
Directors may designate for the custody and disposition, as herein
provided, of insurance proceeds.
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“Majority of the Qwners” means the Owners of not less than 51% of
the Block Lots.

“Parcel’ means, for the purpose of Paragraph 16, the Section
together with all other real estate designated by Declarant for
development of townhomes which is subject to a Supplemental
Declaration (Townhomes). For the purposes of Paragraph 12, the Section
shall be deemed a Parcel within the contemplation of Paragraph 19(e) of
the Declaration.

“Primary Area Supplemental Declaration” means the Supplemental
Declaration for Parcel 2 of the Primary Area recorded in the Office of the
Recorder of Hamilton County as Instrument Number 200100077771,

“Restoration” means (re)construction or (re)building of Living Units
to not less than the same condition as they existed immediately prior to
any loss, damage or destruction with the same type of architecture and
using, where appropriate, new materials of like kind and quality.

“Section” means Block “C” of The Village of WesiClay, Section
3004-A. Village Center, Part 1, per plat thereof recorded as Instrument #
199909965089, Plat Cabinet 2, Slide 345, in the Office of the Recorder of
Hamilton County, Indiana.

“Section Assessment” means the Parcel Assessment applicable to
the Section pursuant to the provisions of Paragraph 12.

“Structures” means the foundations, exterior walls (exclusive of
glass but inclusive of doors, door frames and window frames), baiconies,
porches, and raofs of Living Units.

2. Declaration. Declarant hereby declares that, in addition to the covenants,
restrictions, easements, charges and liens imposed by the Declaration of Covenants
and Restrictions and the Primary Area Supplemental Declaration, the Section shall be
held, transferred, sold, conveyed and occupied subject to the covenants, restrictions,
easements, charges and fiens hereinafter set forth.

3. Description of Block Lots. Declarant plans to subdivide the Section into
eleven (11) Blocks designated “11” through “21" containing not more than forty (40)
Block Lots. The boundaries of each Block Lot shall be as shown on a Final Secondary
Plat.

4. tand Use. No portion of any Block Lot may be scld or subdivided such
that there will be thereby a greater number of Living Units in the Section than the
number of original Block Lots shown on the Final Secondary Plats.
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5. Pa alls.

{ (a)  General Rules of Law to Apply. Each wall that is built
as a part of the original construction of a Living Unit and placed on

the dividing line between Block Lots shall constitute a parly wall
and. to the extent not inconsistent with the provisions of this
Paragraph 5, the general rules of Indiana law regarding party walls
shall apply thereto,

(b) Sharing of Repair and Maintenance. The cost of
routine repair and maintenance of a party wall shall be shared

equally by the Owners who make use of the wall.

()  Destruction by Fire or Other Casualty. if a party wall
is destroyed or damaged by fire or other cause, and the affected
Living Units are to be restored pursuant to the provisions of
Paragraph 6, then the Corporation shall restore it. If the
Corporation is not required 1o so restore the party wall. then either
Owner who has used the wall may restore it, and if the other Owner
thereafter makes use of the wall, he shall contribute equally to the
cost of restoration thereof unless the restoring Owner has the right
1o call for a farger contribution from the subsequent user under &
rule of law regarding liability for negligent or willful acts or
omissions, in which event the subseguent user shall make such
larger contribution as may be lawfully determined.

(d)  Weatherproofing. An Owner who by his negligent or
willfut act or omission causes the party wall to be exposed to the
elements shall fumnish the necessary protection against such
elements and shall bear the entire cost thereof.

(¢) Rights and Duties Run with Land. The rights and
duties of an Owner with respect to a parly wall under this
Paragraph 5 shall be appurtenant to such Owner's Block Lot and
shall pass to the successor in title of such Owner.

6. Damage and Restoration. in the event of damage or destruction of a
Living Unit by fire or other cause, the following provisions shall be applicable:

(a) Partial Destruction. In the event that less than all of
the Living Units in a Block are completely destroyed by the
accurrence of fire or other cause, then the Corporation shall cause
the damaged Living Units to be promptly repaired and restored as
nearly as possible 1o the quality, utility, vaiue, condition and
character as existed prior to such damage. Such restoration shall
conform 1o the Lot Development Plan originally approved for each
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damaged Living Unit except to the extent that deviations therefrom
have been approved in writing by the Architectural Review Board.
The proceeds of the insurance carried by the Corporation shall be
applied to the cost of such Restoration. If the insurance proceeds
are not adequate to cover the cost of Restoration, or in the event
there are no proceeds, the cost for restoring the damage shall be
paid by all of the Owners of the Living Units directly affected by the
damage in the proportion that the gross area of each affected
Living Unit bears to the gross area of all affected Living Units.
Living Units shall be deemed to be directly affected if, and only if,
such Living Unit is located within the Block in which the fire or other
damage occurs. If any Owner refuses or fails to make the required
payments, the other Owners shall (or the Corporation, if such other
Owners fail to do so) complete the Restoration and pay the cost
thereof, and the costs attributable to the Owner or Owners who
refuse or fail to make such payments at the time required by the
Board of Directors shall become a lien on such defaulting Owner's
Living Unit and may be foreclosed in the same manner as provided
for the lien for Assessments.

(b)  Restoration in the Event of Compiete Destruction. In
the event of complete destruction of all the Living Units in a Block,
no Owner shall be required to rebuild his Living Unit, but he shall be
required to remove in a timely manner all debris from the Block Lot
and promptly landscape his Block Lot in accordance with a
landscaping plan approved by the Architectural Review Board.

(c)  Determination of Complete Destruction. It shall be
conclusively presumed that complete destruction of ail Living Units
did not occur unless it is determined by vote of not less than ninety
percent (90%) all Owners of Block Lots in the Section at a special
meeting of such Owners held within one hundred twenty (120) days
following the date of damage or destruction that all Living Units
have been completely destroyed. In the event of a determination of
complete destruction, insurance proceeds shall be payable in
accordance with the terms of the insurance poficy covering such
loss.

7. Insurance.

(a) Coverage. The Board of Directors on behalf of the
Owners and as a Common Expense shall cause to be obtained and
kept in full force and effect at all times casualty or physical damage
insurance in an amount equal to the full replacement cost of the
Living Units as initially constructed, without deduction or allowance
for depreciation in excess of One Thousand Dollars ($1,000.00),
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such coverage to be underwritten by a company or companies duly
authorized to do business in Indiana and to afford protection
against at least the following:

{1 loss of damage by fire or other hazards
covered by the standard extended coverage
endorsement; and

(i) such other risks as are custornarily
covered with respect to projects similar in
construction, location and use, as the Board may from
time to time determine.

The provisions of this Paragraph 7 shall not be construed to limit
the power or authority of the Board to obtain and maintain
insurance coverage, in addition to any insurance coverage required
hereunder, in such amounts and in such forms as the Board or a
Majority of the Owners may deem appropriate from time to time.

As used in this subparagraph (a), the term “Living Units as
initially constructed” means the Structures, and the standard
partition walls, fixtures, pipes, wires, conduit and installations
initially installed in Living Units by the original builder thereof, as
shown on the Lot Development Pian as amended from time to time,
and replacements thereof, but does not mean any fixtures,
alterations, installations or additions in or to the Living Unit made by
an individual Owner of that Living Unit or any persona! property of
such Owner.

{b) Fomm. Insurance shall be carried in a form or forms
naming as the insured the Board of Directors as trustee for all
Owners and Morigagees according to the loss or damage to their
respsctive Living Units and payable in case of loss to the
Insurance Trustee. Every such policy of insurance shali, if
obtainable at a reasonable cost:

(i) provide that the liability of the insurer
thersunder shall not be affected by, and that the
insurer shall not claim any right of set-off,
counterclaim, apportionment, proration, or
contribution by reason of any other insurance
obtained by or for any Owner;

(i) contain no provisions relieving the
insurer from liability for loss occurring while the
hazard to such building is increased, whether or not
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within the knowledge or control of the Board, or
because of any breach of warranty or condition or any
other act or neglect by the Board or any Owner or any
other Person under sither of them;

{ii) provide that such policy may not be
canceled (whether or not requested by the Board)
except by the insurer giving at least thirty (30) days’
prior written notice thereof to the Board, all Owners,
all Mortgagees and every other Person in interest
who shall have requested such notice of the insurer:

(iv) contain a waiver by the insurer of any
right of subrogation to any right of the Board or
Owners against any of them or any other Person
under them;

(v) provide that notwithstanding any
provision thereof giving the insurer an election to
restore damage in fieu of a cash settiement, such
option shall not be exercisable in the event the
Owners do not elect to restore pursuant to Paragraph
6 of this Supplementai Declaration;

(vij contain a standard mortgagee clause
which shall:

(A}  provide that any reference
to a mortgagee in such policy shall
mean and include any Mortgagee,
whether or not named therein;

(B) provide that such
insurance as to the interest of any
Mortgagee shall not be invalidated by
any act or neglect of the Board or any
Owner, or any Persons under any of
them;

(C) waive any  provision
invalidating such mortgagee clauses by
reason of the failure of any Morigages
to notify the insurer of any hazardous
use or vacancy, and requirement that
the Mortgagee pay any premium
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thereon, and any contribution clause;
and

(D) provide that  without
affecting any protection afforded by
such mortgagee clause, any proceeds
payable under such policy shall be
payable to the Insurance Trustee.

(c)  Allocation of Insurance Proceeds. In the event of
damage or destruction by fire or other cause to Living Units

covered by insurance writien in the name of the Board as trustee
for Owners and their Mortgagees, proceeds on account of such
damage 1o Living Units shall be allocated as follows:

(i) If the Living Unit is to be restored,
insurance proceeds shall be allocated to such Living
Unit in the proportion that the cost of Restoration of
such Living Unit bears to the cost of Restaration of all
damaged Living Units, such cost to be determined by
the Board. In determining such cost, the Board shall
not take into consideration the cost of repairing any
items specifically excluded from insurance coverage
pursuant to the provision of subparagraph (a).

(ii) If the Living Unit is not to be restored,
insurance proceeds shall be allocated to such Living
Unit in accordance with the terms of the policy
insuring such loss.

(i)  In the event a mortgage endorsement
has been issued with respect to a particular Living
Unit, the amount of the insurance proceeds allocated
to the Owner of such Living Unit shall be held in trust
for the mortigagee and the Owner as their interests
may appear; provided. however, that no morigagee
shall have the right to determine or participate in the
determination as to whether or not any damaged
properly shall be restored or repaired, and no
mortgagee shall have any right to apply or to have
applied to the reduction of a morigage debt any
insurance proceeds except distributions thereof made
to the Owner and morigagee pursuant to the
provisions of this Supplemental Declaration.




Requested By: paula 2002-66955 0510912003

(d) Distribution of insurance Proceeds. Proceeds of

insurance policies received by the Insurance Trustee shall be
distributed to or for the benefit of the Owners and their morigagees
as their respective interests appear, in the following manner:

)] Expense of Trust. All expenses of the
Insurance Trustee shall be first paid or provision
made therefore.

(i)  Beconstruction or _Repair. If the
damage for which the proceeds are paid is to be

repaired or reconstructed, the remalning proceeds
shail be paid to defray the cost thereof pursuant to the
provisions of Paragraph 8.

iy  Failure to Reconstruct or Repair. if itis
determined that the damage for which the proceeds

are paid shall not be reconstructed or repaired, the
remaining proceeds shall be distributed to the
Owners in the proportions that the proceeds were
allocated to the Owners pursuant to Paragraph
8(c)(ii).

(iv) Cerificate. In making distributions to
Owners and their mortgagees, the Insurance Trustes
may rely upon a certificate issued by the Board as to
the names of the Owners and their respective shares
of the distribution, and, with respect to the names of
mortgagees, may rely upon a certificate from an
attorney-at-law, or title insurance company, who has
examined the Mortgage Records in the office of the
Recorder of Hamilton County, Indiana, as to the
names of the holders of mortgages of record.

(¢) Corporation as Qwners Agenl. The Corporation,
acting by its Board of Directors, is hereby irrevocably appointed
agent for each Owner and for each owner of a mortgage or other
fien upon a Living Unit and for each owner of any other interestin a
Living Unit to negotiate all claims arising under insurance policies
purchased by the Board, and to execute and deliver releases upon
the payment of claims.

] Individual Policies - Recommendation of Declarant.
Any Owner or Mortgagee may obtain at his own expense additional
insurance for improvements and betterments to a Living Unit made
or acquired at the expense of the Owner. The Board of Directors
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may require that such insurance provide that it shall be without
contribution as against the insurance maintained by the Board of
Directors. Such insurance shall contain the same waiver of
subrogation provision as that sel forth in subparagraph (b)(iv). If an
insured loss is sustained to a Living Unit and the amount of
| insurance proceeds thal would otherwise be payable to the
! Insurance Trustee is reduced due to proration of insurance
! purchased pursuant 1o this subparagraph, the Owner shall assign
! the proceeds of the personally purchased insurance, to the extent
of the amount of the reduction, to the insurance Trustee to be
distributed as provided in subparagraph (d). The Declarant
recommends that each Owner obtain, in addition to the insurance
hereinabove provided to be obtained by the Board of Directors, a
policy insuring against loss or damage to personal property used or
incidental to the occupancy of the Living Unit and insuring the
Owner against loss as a result of fire, extended coverage perils,
vandalism or malicious mischief, theft, personal liability and the like.
Such policy should also cover losses to improvements and
betterments to the Living Unit made or acquired at the expense of
the Owner.

8. Procedure for Restoration or Repair. W as a result of damage or
destruction to a Living Unit by fire or other cause, Restoration or repair of the Living Unit
is required or authorized pursuant to Paragraph 6, such Restoration or repair shall be
undertaken in accordance with the following provisions:

(a) Estimate of Cost. Promptly after the occurrence of
the damage or destruction to the Living Unit that the Corporation
has the responsibility to restors or repair, the Board shall obtain
reliable and detailed estimates of the cost to restore or repair. In
the event of damage to any Living Units exceeding Fifty Thousand
Dollars ($50,000.00), the Board shall retain the services of an
architect to supervise the Hestoration or repair and the
disbursement of the construction funds.

(b) Plans and Specifications. Any Restoration or repair

must be either substantially in accordance with the original Lot
Development Plan for the Living Unit or according to plans and
specifications approved by the Architectural Review Board and by a
Majority of the Owners of the Living Units in the Block, which
approval shail not be unreasonably withheld.

{c) Sealed Bids. The Board shall advertise for sealed

bids with licensed contractors, and then may negotiate with any
contractor, who may be required to provide a full performance and

10
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payment bond for the Restoration or repair of the damaged Living
Units.

(d)  Responsibility. If the damage is only to those parts of
a Living Unit for which the responsibility of maintenance and repair
is that of an Owner, then the Owner of the Living Unit shall be
responsible for the cost of Restoration and repair. The Restoration
or repair of a damaged Living Unit shall be subject ta approval by
the Architectural Review Board.

(e)  Construction Funds. The funds for payment of the
costs of Restoration or repair, which shall consist of the procesds of
insurance held by or payable to the Insurance Trustee, such
amounts from the reserve for replacements as are authorized by
the Board for the purpose of Restoration or repair, and the funds
collected by the Board from any Special Assessments against
Owners deemed necessary by the Board to satisfy its Restoration
or repair obligations under this Supplemental Declaration, shall be
deposited with the Insurance Trustee who shall disburse the same
in payment of the costs of Restoration or repair as provided in this
Paragraph 8.

()  Certificates. The Insurance Trustee may rely upon a
certificate from the Board to determine whether or not the damaged
Living Unit is to be restored or repaired and upon a certificate from
the architect employed by the Board to supervise the Restoration or
repair with respect to the payments to be made to contractors
undertaking the Restoration and/or repair.

(g) Insurance Trustee. The Insurance Trustee shall not
be liable for payment of insurance premiums, the renewal or the
sufficiency of insurance policies. nor for the failure to collect any
insurance proceeds. The duty of the Insurance Trustee shall be to
recelve such proceeds as are paid and to hold the same in trust for
the purposes herein stated, and for the benefit of the Owners and
their Mortgagees as herein provided.

8. Advisory Committee. {n order to assist the Board in establishing the
budget for annual maintenance and repair of the Living Units, subsequent to the
Applicable Date there shall be created an Advisory Committee consisting of three (3)
Persons elected annually by the Owners of Living Units in the Section. The Owners of
each Living Unit in the Section shall have one (1) vote and the three (3) Persons
receiving the largest number of votes cast by Owners of Living Units in the Section shall
be elected to the Advisory Commitiee. The members of the Advisory Commitiee shall
elect from among their membership a President, a Secratary and such other officers as
they may deem appropriate. The Advisory Committee shall perform such functions as

11
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are specified herein and such other functions as are not in conflict with the terms of the
Declaration of Covenants and Restrictions, the Primary Area Supplemental Declaration
or this Supplemental Declaration, or in derogation of the rights of the Corporation. as
they may by majority vote determine.

10. Maintenance, Repairs and Replacements.

(&) Living Unit interiors, Each Owner shall, at his own
expense, be responsible for all maintenance, repair, decoration and
replacement within his own Living Unit, and each Owner shall
promptly perform all maintenance and repair thersin which, if
neglected, might adversely affect the structural integrity of his
Living Unit. In the event that the maintenance or repair of any
Living Unit is reasonably necessary in the discretion of the Board of
Diractors to preserve the structural integrity of a Living Unit, or is
otherwise necessary for the health and safety, or in the interest of
general welfare, of the Owners of Block Lots in the Section, the
Board of Directors shall have the power lo underiake such
maintenance or repair; provided that no such maintenance or repair
shall be undertaken without a resolution of the Board of Directors
and reasonable written notice to the Owner of the Living Unit
proposed to be maintained and, provided further, that the cost
thereof shall be assessed as a Special Assessment against the
Living Unit on which such maintenance or repair is performed and,
when so assessed, a statement for the amount thereof shall be
rendered promptly to the then Owner of said Living Unit at which
time the Assessment shall become due and payable and a
continuing lien and obligation of said Owner in all respects as
provided in Paragraph 8(j) of the Declaration of Covenants and
Restrictions.

{b} Lawn Maintenance. At the request of an Owner, the
Corporation may arrange for maintenance of the lawn of such
Owner's Block Lot and assess the cost thereof directly to the
Owner requesting such service.

(c) Structures. Each Owner shall, at his own expense,
be responsible for all maintenance of and repairs to the Structures
necessitated by his negligence, misuse or neglect except to the
extent covered by insurance maintained by the Corporation
pursuant to Paragraph 7. All other maintenance, repairs and
replacements to the Structures shall be fumished by the
Corporation and the cost thereof shall be a Common Expense. The
Board of Directors may adopt rules and regulations concerning the
maintenance, repair and replacement of the Structures and may

12
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esiablish reserves with respect thereto as part of the Common
Expenses for which Assessments shall be made against the
Owners of Living Units as provided in Paragraph 12.

(d) Right of Entry. The Board of Directors, the
Architectural Review Board, any managing agent employed by the
Board of Directors, or any other Person authorized by the Board of
Dirgctors or such managing agent shall have the right, at
reasonable times and upon reasonable prior notice (except in
cases of emergency in which no notice shall be required), to enter
upon the Block Lots and to have access 1o the Structures for the
purposes of inspection thereof and replacement, repair and
maintenance of the same.

11.  Architectural Review Board. The Architectural Review Board shall have
full power and authority to adopt and enforce rules and regulations appropriate to the
Section. In addition, the Architectural Review Board shali have full power and authority
to interpret, administer and enforce the Restrictions set forth in the Declaration of
Covenants and Restrictions, as amended and supplemented. Nothing contained in this
Supplementary Declaration is intended to, or shall be canstrued as, in any manner
limiting the regulatory authority of the Architectural Review Board as that authority is set
forth In the Declaration of Covenants and Restrictions.

12. Section Assessment.

(@ Purpose. The Annual Section Assessment shall be
used exclusively for the improvement, maintenance, repair,
replacement and operation of the Structures and the payment of
Common Expenses and other costs and expenses incurred by the
Corporation in performing its rights and duties hereunder.

(b)  Preparation of Annual Budget. Each year prior to the
Applicable Date Declarant, and subsequent to the Applicable Date
the Advisory Committee, shall cause to be prepared an annual
budget estimating the total amount of the Common Expenses for
the ensuing fiscal year (including without limitation an amount for
working capital, a general operating reserve, a reserve for
replacements and the sums necessary to make up any deficit in the
Common Expenses for any prior year). Not less than ten (10) days
prior to the date of a meeting of the Board of Directors at which the
annual budget of the Corporation will be adopted which occurs
subsequent to the Applicable Date, the Advisory Committee shall
hold a public hearing, after having given due notice, at which
Owners may comment upon the proposed budget, a copy of which
shall have been provided to each Owner at least five (5) days prior
to such public hearing. Following such public hearing and prior to

13
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the date of the budget meeting of the Board of Directors, the annual
budget shall be approved by not less than a majority of the
members of the Advisory Committee then serving for
recommendation to the Board of Directors as the basis for the
Annual Section Assessment for the ensuing assessment year.

(c) Basis for Assessment.

)] Improved Block Lots. Each Block Lot
upon which a Living Unit has been constructed shall
be assessed at a rate which is uniform for the type of
Living Unit located thereon, adjusted to reflect special
services provided, if any, and differences in per Living
Unit insurance premiums.

(i)  Unimproved Block Lots. A Block Lot
upon which a Living Unit has not been constructed

shall not be subject to assessment.

(d)  Annpual Section Assessments. The annual budget as

determined by Declarant or, subsequent to the Applicable Date,
recommended by the Advisory Committee shall, based on the
estimated requirement for Common Expenses in the ensuing fiscal
year as set forth in such budget, contain a proposed assessment
against each Block Lot subject to assessment determined on the
basis set forth in subparagraph (c). Immediately following the
adoption of the budget by the Board of Directors pursuant to the
provisions of subparagraph (e), the Secretary of the Corporation
shall give each Owner wrilten notice of the Annual Section
Assessment against each Block Lot subject to assessment for the
ensuing fiscal year of the Corporation. The Annual Section
Assessment against each such Block Lot shall be paid in equal
monthly Instaliments commencing on the first day of the first
calendar month of sach assessment year and on the first day of
each calendar month thereafter through and including the first day
of the twelfth calendar month of such assessment year. Payment
of the monthly installments of the Annual Section Assessment shall
be made to the Corporation or otherwise as directed by the Board
of Directors. The Annual Section Assessment for the assessment
year shall becomne a lien on each Block Lot subject thereto as of the
first day of the first calendar month of each assessment year.

(e}  Adoption of Budget. Declarant or the Advisory
Committes, as applicable, shall submit the annual budget to the
Board of Directors for adoption. The Board of Directors shall
review such budget and if a majority thereof determines that the

14
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budget and the assessments proposed therein are sufficient to
meet the obligations imposed by this Supplemental Declaration
upan the Corporation, then the Board of Directors shall adopt such
budget. If a majority does not so determine, then the budget shall
either be retumed to Declarant or the Advisory Commitiee, as
applicable, for revision in accordance with the recommendations of
the Board of Directors or the Board of Directors may, by a vote of
not less than two-thirds of all members thereof then serving, amend
the proposed budget and adopt it as thus amended. n the event
the Advisory Committee fails to follow the procedures outlined in
this Paragraph 12 for the preparation of a budget and the
recommendation therecf to the Board of Directors, the Board of
Directors shall by the vote of not less than two thirds of its members
present and voting at a duly constituted meeting of the Board of
Directors, adopt a budget and fix the amount of the Annual Section
Assessment for the ensuing assessment year.

13. Encroachments. A perpetuai easement is hereby created on each Block
Lot or other parcel of land in the Section upon which an Encroachment exists for the
benefit of Declarant, the Corporation and any Owner of a Block Lot containing an
improvement which constitutes the Encroachment, in the svent an encroaching Living
Unit or other improvement shall be partially or totally destroyed as a result of fire or
other casualty or as a result of the exercise of the power of eminent domain or a
conveyance in anticipation thereof, and then rebuilt in its original configuration or
substantially in accordance with a Lot Development Plan approved by the Architectural
Review Board, any resulting Encroachment shall be permitted and a perpetual
sasement therefore is hereby created for the benefit of the Owner of the encroaching
structure.

14, General Community Rules. Each Block Lot shall be subject to the
guidelines, rules, regulations and procedures adopted by Declarant, the Corporation
and the Architectural Review Board pursuant to authority granted by the Declaration of
Covenants and Restrictions and all Supplemental Declarations, and sach Owner of a
Lot shall at all times comply therewith.

15.  Section Specific Restrictions.

(@ Vehicles. No inoperable, junk, unregistered or
unlicensed vehicle shall be kept on or adjacent to the Section. No
portion of the Section shall be used for the repair of a vehicie.

{b) Commercial Vehicles. No commercial or industral
vehicle, such as but not limited to moving vans, trucks, tractors,
trailers, vans, wrackers. tow trucks, hearses and buses, shall be
regularly or habitually parked or parked overnight on or adjacent 10
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the Section except upon the prior written approval of the Board of
Directors.

() Recreational Vehicies. No recreational vehicles or
equipment, such as but not limited to boats, beating equipment, jet-
skis, wave runners, travel trailers, camping vehicles or camping
equipment shall be parked on or adjacent to the Section without the
prior, written approval of the Architectural Review Board, as to
location, size, screening and other relevant criteria.  The
Corporation shall not be required to provide a storage area for
these vehicles.

(d) Towing. The Board of Directors shall have the right to
tow any vehicle parked or kept in violation of the covenants
contained in this Supplemental Declaration upon twenty-four (24)
hours’ notice and at the vehicle owner's sole expense.

(e) Garage Usage. Any conversion of any garage that
will preclude the parking of vehicles within that garage is prohibited.
Owners shall keep their garages at all times In a manner that will
permit the usage of such garage for parking of passenger
automobiles, vans and/or trucks.

{H  Bental Agreements. Any rental agreement for a Living
Unit must be for an initial period of at least six (6) months, must be
in writing and must be subject to the rules and regulations set forth
in or adopted pursuant to the Declaration, this Supplemental
Declaration, the Articles, the Bylaws, the Building Guidelines and all
regulations adopted by the Board of Directors and the Architectural
Review Board. Every such rental agreement must include a
provision stating that any failure by the tenant, its household
members or guests, to comply with the terms of document shail be
a default under the rental agreement, and the Owner shall be
responsible for enforcing that provision.

16. Electoral Parcel. The Parcel shall constitute an Electoral Parcel for the
purpose of election of the Board of Directors.

17.  Enforcement. The right to enforce each of the foregoing Restrictions by
injunction, together with the right to cause the removal by due process of law of
structures erected or maintained in violation thereof, is reserved to Declarant, the
Corporation, the Architectural Review Board, the Owners of the Lots in the Section, their
heirs and assigns, and to the Zoning Authority, their successors and assigns, who are
entitled to such relief without being required to show any damage of any kind to
Declarant, the Corporation, the Architectural Review Board, any Owner or Owners, or
such Zoning Authority by or through any such violation or attempted violation. Under no

16
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circumstances shall Declarant, the Corporation or the Architectural Review Board be
liable for damages of any kind to any Person for failure to abide by, enforce or carry out
any provision or provisions of this Supplemental Declaration. There shall be no rights of
reversion or forfeiture of title resulting from any violations.

18.  Severability. Invalidation of any of these covenants and restrictions or any
part thereof by judgment or court order shall not affect or render the remainder of said
covenants and restrictions invalid or inoperative.

19.  Non-Liability of Declarant. Declarant shail have no dutigs, abligations or
liabilities hereunder except such as are expressly assumed by Declarant, and no duty
of, or warranty by, Declarant shall be implied by or inferred from any term or provision of
this Supplemental Declaration.

20. General Provisions. This Supplemental Declaration may be amended at
any time in the manner provided in Paragraph 29 of the Declaration of Covenants and
Restrictions except that no amendment adopted pursuant to Paragraph 29(a) of the
Declaration of Covenants and Restrictions shall be effective as against a Morigagee
who subsequently acquires title to a Block Lot uniess approved by at least two-thirds
(2/3) of the Mortgagees who hold first mortgages on the Block Lots in the Section
(based on one vote for each first mortgage owned) or at least two-thirds (2/3) of the
Owners of the Block Lots in the Section (excluding Declarant).

Except as the same may be amended from time fo time, the foregoing
restrictions will be in full force and effect until January 1, 2030, at which time they will be
automatically extended for successive periods of ten (10) years, unless by a vote of a
Majority of the Owners it is agreed that these Restrictions shall terminate in whole or in
part.

IN WITNESS WHEREOF. this Supplemental Declaration has been executed as
of the date first above written.

BRENWICK TND COMMUNITIES, LLC

17
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STATE OF INDIANA )
) 8S:
COUNTY OF HAMILTON )

Before me. a Notary Public in and for said County and State. personally
appeared Tom Charles Huston, the Co-Manager of Brenwick TND Communities, LLC,
an Indiana limited liability company, who acknowledged execution of the foregoing
Supplemsntal Declaration of Covenants and Restrictions for and on behalf of said

limited partnership.
WITNESS my hand and Notarial Seal this day of September, 2002.
Notary Public Residing in
Aj' pandeicks County (1T -
My Commission Expires: >77 ) % il by
lar: ¢ Y] G .
XL’L@V«_AH_MI (printed signature) oA, -
’ ; ' :
T
g O’J *
N~

This instrument prepared by Tom Charles Huston, Atiorney at Law, 12821 East New
Market Street, Suite 200, Carmel, Indiana 46032.

18
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FIRST AMENDMENT
T0
THE SUPPLEMENTAL DECLARATION OF COVENANTS AND RESTRICTIONS
FOR LAGE CENTER

THE VILLAGE OF TCLAY

THIS FIRST AMENDMENT to that certain Supplemental Deciaration of Covenants and
Restrictions for the Village Center of The Village of WestClay dated as of November 22, 1999,
(the “Supplemental Declaration”), is executed as of the 30th day of April, 2002, by Brenwick
TND Communities, LLC, (“Declarant”), who by the execution hereof, hereby declares that:

1. Recitals. The following facts are true:

(@  The Supplemental Declaration was recorded in the Office of the
Recorder of Hamilton County, Indiana, on December 3, 1999, as Instrument No.
9969688.

(by  Declarant has the right unilaterally to amend and revise the
Supplemental Declaration pursuant to the provisions of Paragraph 29 of the
Supplemental Declaration.

2 Amendments. The Supplemental Declaration 1s amended as follows:

@) Paragraph 8 is amended by the addition thereto of the following
subparagraph (d):

(d)  Ouiside Dining. Outside dining shall be permitted
subject to the following conditions:

(i) Chairs, tables and other equipment,
fixtures and items to be located outside the Building
(“Fixtures™) shall be so located and maintained so
that they comply with all applicable fire and life
safety requirements, do not impair pedestnan
circulation through the outside dining area and do
not impede access to any entrance to the Building.

(ii) All food, trash, dishes, glass, cups,
utensils and other serving items shall be promptly
removed from the outside dining area, and table
tops promptly wiped and ash trays emptied, in the
ordinary course of maintaining the appearance of a
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first-class food service establishment.  Trash
receptacles shall not be permitted to overflow and
shall be emptied regularly. No trash shall be
permitied to remain in the outside dining area
overnight.

(iit) The grounds in the outside dining area
shall be maintained at all times clear of trash and in
a clean, orderly and first-class condition.

(iv) No advertising or other signage shall be
maintained in the outside dining area except such as
may be approved by the Design Review Board.

(v) No music or amplified sound shall be
permitted in the outside dining area without the
prior approval of the boards of directors of the
Association and the Corporation.

(vi) The Owner of any Lot on which outside
dining activity occurs shall be deemed to have
agreed to hold Declarant, the Association and the
Corporation harmless and mdemnified from and
against any loss, cost, expense or liability
(including all expenses and attomney’s fees incurred
by or imposed on Declarant, the Association or the
Corporation in connection therewith) arising from
or relating to the use or occupancy of an outside
dining area, including but not limited to injury or
death to any person, property damage or any other
liability whether in contact or in tort.

(vii) Any outside dining area shall be used
and mantained in such a manner as to afford no
reasonable cause for objection by Declarant, the
Board of Directors or the board of directors of the
Corporation.

In the event of violation by any Owner or Occupant of the provisions of
this subparagraph (d), Declarant, the Association or the Corporation may enforce
the restrictions herein contained by injunctive action or other appropriate means.

The provisions of this subparagraph 8(d) shall not apply to any authonzed
activity in a Community Area,

[+
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(b)  Subparagraphs (g) and (h) of Paragraph 4 are amended by deleting
the word “Corporation” where 1t appears and substituting therefor the word
‘*Association”

(c)  Paragraph 4(g) is amended by adding the following:

Subsequent to the Applicable Date, no
judicial or administrative proceedings may
be commenced or prosecuted by the
Association unless authorized by the
affirmative vote of not less than seventy-five
percent (75%) of the Members at a meeting
of the Members called and convened in
accordance with the requirements of the
Association’s By-Laws; provided, however,
that the foregoing shall not apply to (i)
actions brought by the Association to
enforce a Restriction (including without
fimitation an action to enforce payment of
Assessments or to foreclose a lien for unpaid
Assessments) or (if) counterclaims brought
by the Association in proceedings instituted
against it.

3, Effective Date. The foregoing amendment shall be effective as of the date this
First Amendment is recorded in the Office of the Recorder of Hamilton County, Indiana.
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IN WITNESS WHEREOF, this First Amendment has been executed as of the date first
above written.

BRENWICK TND COMMUNITIES, LLC

Tom Charles Husfon, Co-Manager

STATE OF INDIANA )
}SS:
COUNTY OF HAMILTON )

Before me. a Notary Public in and for said County and State, personally appeared Tom
Charles Huston, a Co-Manager of Brenwick TND Communities, LLC, an Indiana limited
liability company, who acknowledged the execution of the foregoing “First Amendment to
Supplemental Declaration of Covenants and Restrictions” for and on behalf of said limited
liability company.

WITNESS my hand and Notarial Seal this3¢€&_ day of April, 2002.

s !
O

Marie M. Urick, Notary Public N AN,
Residing in Hendricks County el [k;r

4 /

-85

, o) ~.&.§n \ L
My commussion expires: May 24, 2007 »

This instrurnent prepared by (and should be returned to) Tom Charles Huston, 12821 East New
Market Street, Suite 200, Carmel, Indiana 46032.
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VO \\)/ Y, SIXTH A NT

(O (\ TO
'\\9 -V DECLARATION OF COVENANTS RESTRICTIONS
OF

THE VILLAGE OF WESTCLAY

THIS SIXTH AMENDMENT to that certain Declaration of Covenants and
Restrictions of The Village of WestClay dated as of August 9, 1999 (the "Declaration”),
is executed as of the 30th day of April, 2002, by Brenwick TND Communities, LLC,

(“Declarant™), who by the execution hereof, hereby declares that:
200200052497
1 Recitals. The following facts are true: HAMILTS&”CESN%"
| | presem R M
7-25- ¢35 .
(a) The Declaration was recorded in the Office of AMEND DECLA 1600

the Recorder of Hamilton County, Indiana, on August 9,
1999, as Instrument No. 9946964,

{b) Declarant has the right unilateraily to amend
and revise the Declaration pursuant to the provisions of
Paragraph 29(b) of the Declaration.

2. Amendments. The Declaration is amended as follows:

(a) Subparagraph (c) of Paragraph 4 and
subparagraph (c) of Paragraph 5 are amended by inserung
the words “design, depth, pool leve!, water quality or”
before the word “use” in the last sentence of each of such
subparagraphs.

(b) Subparagraph (h) of Paragraph 18 is amended
by inserting the words “is a Designated Builder or”
following the word “Owner” where it first appears tn the
last sentence of such subparagraph.

(c) Subclauses (C) and (D) of Paragraph 19(bii)
(2) are deleted and the following substituted therefor:

{C) The General Assessment for
each Commercial Lot upon which one or
more Commercial Units have been
constructed shall, with respect to such
Commercial Units, be assessed at a rate
equal to the product of (i) the resuit obtained
by dividing the gross square footage of the
Commercial Unit by two thousand five
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hundred (2,500) and (ii) the amount of the
General Assessment established for
Residential Lots on the basis set forth in
Clause (1) above,

(D) Each Commercial Lot improved
with a Multiuse Structure shall be assessed
as foliows: with respect to that part of the
Multiuse Structure that consists of one or
more Commercial Units, in the same manner
as specified in subclanse (C) above; and
with respect (o that part of the Multiuse
Structure that consists of one or more Living
Units, in the same manner as specified in
Clause (1) above.

(d) Subclauses (F) and (G) of Paragraph 19(b)(ii)
(2) are deleted.

(e) Clause (iii) of subparagraph (¢) of Paragraph
21 is amended by deleting “sixty (60) days” and sub-
stituting therefor “one hundred eighty (180) days™.

{f) Subparagraph (b) of Paragraph 24 is deleted
in its entirety and the following is substituted therefor:

{(b) By Builders. Notwithstanding
any provisions 1o the contrary contained
herein, a Designated Builder and, with
the consent of the Board of Directors, any
other builder who has constructed a Living Unit
in WestClay may use such Living Unit as a
“model” home and may hold such home open to
the public, either individually or as part of a
“home show™ approved by the Board of
Directors. With the approval of Declarant,
visitors to such model home may use Lots
owned by Declarant or the builder that are
adjacent to or in proximity to such mode} home
for parking,

(g) Paragraph 26 is amended by inserting the
following between the first and second sentences of said
paragraph:

w
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Subsequent to the Applicable Date, no judicial
or administrative proceedings may be
commenced or prosecuted by the Corporation
unless authorized by the affirmative vote of
not less than seventy-five percent (75%) of the
Members at a meeting of the Members called
and convened in accordance with the re-
quirements of the By-Laws; provided,
however, that the foregoing shall not apply to
(i) actions brought by the Corporation to
enforce a Restriction (including without
limitation an action to enforce payment of
Assessments or to foreclose a lien for unpaid
Assessments) or (ii) counterclaims brought by
the Corporation in proceedings instituted
against it.

(h) Paragraph 27 is amended by inserting the words
“the initiation by the Corporation or the Association of any
judicial or administrative proceedings” after the word
“Assessment” and before the word “and” in the last line of
such paragraph.

(i) Paragraph 33 1s amended by (i) inserting the
words “any Lake or Pond (as provided in subparagraphs (c)
of Paragraphs 4 and 5) or any” before the word “drainage”
in the first sentence and (ii) adding the following sentence
at the conclusion of such paragraph: “Any Owner or other
person or entity asserting a claim against Declarant with
respect to any matter (i) as to which Declarant has herein or
in any Supplemental Declaration disclaimed liability or (ii)
which by the terms of this Declaration or any Supplemental
Declaration Declarant has no liability shall be personally
liable to Declarant for all costs and expenses incurred by
Declarant in defending against such claim, including
attormey’s fees, paralegal fees and all court costs, including
on appeal.

3. Effective Date. The foregoing amendment shall be effective as of
the date this Sixth Amendment is recorded 1 the Office of the Recorder of
Hamilton County, Indiana.
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IN WITNESS WHEREQF, this Sixth Amendment has been executed as of the
date first above written.

BRENWICK TND COMMUNITIES. LLC.

o (1 (L

Tom Charles Husfon, CoI/Ianager

STATE OF INDIANA )
} SS:
COUNTY OF HAMILTON )

Before me, 2 Notary Public m and for said County and State, personally appeared
Tom Charles Huston, the Assistant General Manager of Brenwick TND Communities,
LLC, an Indiana limited company, who acknowledged the execution of the foregoing
“Sixth Amendment to Declaration of Covenants and Restrictions: for and on behalf of
said limited liability company.

WITNESS my hand and Notarial Seal this 3¢¢ day of April, 2002.

Ml M. bk Q

Marie M. Urick, Notary Public Residing ipg:
Hendricks County h g

My Commisston Expires: May 24, 2007

This instrument prepared by (and should be returned to) Tom Charles Huston, Attorney at
Law. 12821 East New Market Street, Suite 200, Carmel, Indiana 46032.
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SUPPLEMENTAL DECLARATION OF
COVENANTS AND RESTRICTIONS 199909971384

F CLAY Filed for R

THE VILLAGE OF WESTCLAY [ h 80 for A serd 40 hrana
MARY L CLARK

On 12-13-1999 At 03:24 pa.
DEC GOV RES ~  29.00

This Supplemental Declaration, dated as of the 10th_day of December, 1999, by
BRENWICK TND COMMUNITIES, LLC, an Indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts are true:

A. Declarant owns or has the right to acquire the real estate located in Hamilton County,
Indiana, more particutarly described in Exhibit A attached hereto and incorporated herein by this
reference.

B. This Declaration is a Supplemental Declaration as that term is defined in the

Declaration of Covenants and Restrictions.

C. Declarant intends to subdivide the Parcel into Lots upon each of which a Living Unit
may be constructed.

NOW, THEREFORE, Declarant hereby makes this Supplemental Declaration as follows:

1. Definitions, Words, phrases and terms that are defined in the Declaration of
Covenants and Restrictions have the same meaning in this Supplemental Declaration except as
herein otherwise provided. The following words. phrases and terms, as used in this Supplemental
Deciaration, unless the context clearly requires otherwise, mean the following:

«“Accessory Dwelling” means a Living Unit which is attached to or located
on the same Lot as a Principal Dwelling, has an independent means of access and s
owned by the Owner of the Principal Dwelling but occupied by another.

“Board of Directors” means the Board of Directors of the Corporation.

“Declaration_of Covenants and Restrictions” means the Declaration of
Covenants and Restrictions of The Village of WestClay dated as of August 9, 1999
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and recorded in the Office of the Recorder of Hamilton County, Indiana as
Instrument Number 9946964, as amended from time 10 time.

"Lot" means a numerically designated subdivided parcel of land depicted on
a Plat.

"Owrer" means any Person, including Declarant. who at any time owns the
fee simple title to a Lot.

"Parcel” means that part of the real estate described in Exhibit A which is at
any time subject lo the covenants, restrictions, casements, charges and liens imposed
by the Declaration of Covenants and Restrictions.

"Plat* means the secondary plat of a Section within the Parcel.

“Principal Dwelling” means a Living Unit designed as the principal structure
on the Lot.

"Section” means that part of the Parcel which is depicted on a Plat.

*Tract* means the real estate, including all or any part of the Parcel, that is
subject to the covenants, restrictions, easements, charges and liens imposed by the
Declaration of Covenants and Restrictions.

2. Declaration. Declarant hereby declares that, in addition to the covenants, restrictions,
casements, charges and liens imposed by the Declaration of Covenants and Restrictions, the Parcel
shall be held, transferred. sold, conveyed and occupied subject to the covenants, restrictions,
casements, charges and liens hereinafter set forth.

3. Land Use. Lots may be used only for residential purposes as provided in Section 5.2
of the Zoning Ordinance. No portion of any Lot may be sold or subdivided such that there will be
thereby a greater number of Principal Dwellings in a Section than the number of original Lots shown
on a Plat of such Section. Not more than one (1) Principal Dwelling and not more than one (1)
Accessory Dwelling may be located on a Lot and no Accessory Dwelling may be located on a Lot
unless a Principal Dwelling is also located thereon. Notwithstanding any provision in the Zoning
Ordinance to the contrary, no Lot may be used for any “Special Use” that is not clearly incidental
and necessary to singie family dwellings. No home occupation shail be conducted or maintained on
any Lot other than one which does not constitute a “special use” and is incidental to a business,
profession or occupation of the Owner or Occupant of such Lot and which is generally or regularly
conducted at another location which is away from such Lot. No signs of any nature, kind or
description shall be erected, placed. or permitted to remain on any Lot advertising a permitted home
occupation.

2-
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4. Construction of Livi nits.

(a) Lot Development Plans. Except to the extent such requirement is
waived by Declarant, prior to commencement of any Building Activity on a Lot, a
Lot Development Plan shall be submitted to the Architectural Review Board in
accordance with the requirements of Paragraph 20 of the Declaration of Covenants
and Restrictions. The Architectural Review Board may require as part of a Lot
Development Plan a report of subsurface soils investigation of the Lot made by a
qualified soils engineer, which report shall include recommendations for the
foundations of the proposed improvements. Each Owner shall comply with theterms
and provisions of Paragraph 20 of the Declaration of Covenants and Restrictions and
the requirements of the Architectural Review Board established pursuant to the
authority granted by the Declaration of Covenants and Restrictions.

1)) Size of Living Unit. No Principal Dwelling may be constructed on
any Lot unless such Principal Dwelling, exclusive of open porches, attached garages
and basements, shall have a gross floor area equal to of greater than the square
footage specified in the Building Guidelines applicable to the Lot as of the date
construction of the Principal Dwelling on the Lot commences. No Accessory
Dwelling may contain more than eight hundred fifty (850) square feet of floor area.

(c) Building Guidelines. Each Owner shall at all times comply with the
requirements of the Building Guidelines applicable to such Owner’s Lot.

(d) Building Activity. All Building Activity shall be undertaken and
completed strictly in accordance with the Building Guidelines and the Lot
Development Plan approved by the Architectural Review Board. Unless a delay is
caused by strikes, war, court injunction or acts of God, the Owner of any Lot which
on the date of purchase from Declarant is not improved with a Principal Dwelling
shall commence construction of a Principal Dwelling upon the Lot within six (6)
months from the date the Owner acquired title thereto and shall complete
construction of such Principal Dwelling within one (1) year after the date of
commencement of the building process, but in no event later than eighteen (18)
months after the date the Owner acquired title to the Lot unless such Lot is adjacent
to a Lot upon which the Owner has constructed a Principal Dwelling in which such
Owner permanently resides. 1If the Owner fails to commence or complete
construction of a Principal Dwelling within the time periods specified herein, or if
the Owner should, without Declarant’s written approval, sell, contract to sell, convey,
or otherwise dispase of, or attempt to sell, convey or otherwise dispose of, the Lot
before completion of construction of a Principal Dwelling on the Lot, then, in any of
such events, Declarant may:
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{1 re-enter the Lot and divest the Owner of title thereto
by tendering to the Owner or to the Clerk of the
Circuit Court of Hamilton County the lesser of(a) the
same net dollar amount as was received by Declarant
from such Owner as consideration for the conveyance
by Declarant of the Lot, together with such actual
costs, ifany, as the Owner may prove to have incurred
in connection with the commencement of construction
of a Principal Dwelling on the Lot and (b) the then
fair market value of the Lot, as determined by
averaging two (2) appraisals made by qualified
appraisers appointed by the Judge of the Circuit or
Superior Court of Hamilton County;

(i) obtain injunctive relief to force the Owner to proceed
with construction of any Principal Dwelling, a Lot
Development Plan for which has been approved by
the Architectural Review Board upon application by
such Owner; or

(iil) pursue such other remedies at law or in equity as may
be available to Declarant.

The failure of the Owner of a Lot to apply for approval of, or receive approval
from, the Architectural Review Board of a Lot Development Plan shall not relieve
such Owner from his obligation to complete construction of a Principal Dwelling
upon the Lot within the time period specified herein. For the purposes of this
subparagraph (d), construction of a Principal Dwelling will be deemed “completed"
when the exterior of the Principal Dwelling (including but not limited to the
foundation, walls, roof, windows, entry doors, gutters, downspouts, exterior trim,
paved driveway, landscaping and yard light) has been completed in conformity with
the Lot Development Plan.

(e) Septic Systems. No septic tank, absorption field or any other on-site
sewage disposal system (other than a lateral main connected to a sanitary sewerage
collection system operated by the Clay Township Regional Waste District or a
successor public agency or public utility) shall be installed or maintained on any Lot.

H Water Systems. No private or semi-private water supply system may
be located upon any Lot which is not in compliance with regulations or procedures
adopted or established by the Indiana State Board of Health, or other civil authority
having jurisdiction. To the extent that domestic water service is available from a
water line located within 200 feet of the lot line maintained by a public or private
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utility company, each Owner shall connect to such water line to provide water for
domestic use on the Lot and shall pay all connection, availability or other charges
jawfully established with respect to connections thereto. Notwithstanding the
foregoing, an Owner may establish, maintain and use an irrigation water well on his
Lot as long as the well does not adversely affect the normal pool level of the Lake
or a Pond.

()  Drainage. In the event storm water drainage from any Lot or Lots
flows across another Lot, provision shall be made by the Owner of such Lot to permit
such drainage to continue, without restriction or reduction, across the downstream
Lot and into the natural drainage channel or course, although no specific drainage
easement for such flow of water is provided on the Plat. To the extent not
maintained by the Drainage Board, "Drainage Easements" reserved as drainage
swales shall be maintained by the Owner of the Lot upon which such easements are
located such that water from any adjacent Lot shall have adequate drainage along
such swale. Lots within the Parcel may be included in a legal drain established by
the Drainage Board. In such event, each Lot in the Parcel will be subject to
assessment by the Drainage Board for the costs of maintenance of the portion of the
Drainage System and/or the Lakes included in such legal drain, which assessment
will be a lien against the Lot. The elevation of a Lot shall not be changed so as to
affect materially the surface elevation or grade of surrounding Lots. Each Owner
shall maintain the subsurface drains and tiles located on his Lot and shall be liable
for the cost of all repairs thereto or replacements thereof.

(h)  Geothermal Systems. No open loop geothermal heating and cooling
systern shall be installed on 2 Lot.

S. Maintenance of Lots.

(a) Vehicle Parking. No recreational vehicle, motor home, truck which
exceeds ¥ ton in weight, trailer, boat or disabled vehicle may be parked or stored
ovemnight or longer on any Lot in open public view.

(b)  Signs. Except for such signs as Declarant may in its absolute
discretion display in connection with the development of the Village of WestClay or
the Parcel and the sale of Lots therein, such signs as may be located on the
Community Area and such signs as may, with the consent of Declarant, be displayed
by a Designated Builder to advertise the property during construction and sale of
Living Units and the maintenance of madel homes, no sign of any kind shall be
displayed to the public view on any Lot without the prior approval of the
Architectural Review Board except that one sign of not more than four (4) square feet
may be displayed at any time for the purpose of advertising the property for sale or
for rent.

-5-




Requested By: PAULA $571384 06119\2002

{c) Sight Lines. No fence, wall, hedge or shrub planting which obstructs
sight lines at elevations between thirty (30) and seventy-two (72) inches above the
street shall be placed or permitted to remain on any comner lot within the triangular
area formed by the street property lines and a line connecting points 25 feet from the
intersection of said street lines, or in the case of a street line with the edge of a
driveway pavement or alley line. No free shall be permitted to remain within such
distances of such intersections unless the foliage line is maintained at sufficient
height to prevent obstruction of such sight lines.

(d) Vegetation. An Owner shall not permit the growth of weeds and
volunteer trees and bushes on his Lot and shall keep his Lot reasonably clear from
such unsightly growth at all times. If an Owner fails to comply with this Restriction,
the Board of Directors shall cause the weeds to be cut and the Lot cleared of such
growth at the expense of the Owner thereof and the Corporation shall have a lien
against the cleared Lot for the expense thereof.

(e) Nuisances. No noxious or offensive activity shall be carried on upon
any Lot nor shall anything be done thereon which may be, or may become, an
annoyance or nuisance to the neighborhood. Barking dogs shall constitute a
nuisance.

Q) Garbage and Refuse Disposal. No Lot shall be used or maintained as
a dumping ground for trash. Rubbish, garbage or other waste shall be kept in sanitary
containers out of public view. All equipment for storage or disposal of such
materials shall be kept clean and sanitary.

()  Animals. No animals, livestock or poultry of any kind shall be raised,
bred or kept on any Lot, except that dogs. cats or other household pets designated by
the Board of Directors may be kept provided that they are not kept, bred or
maintained for any commercial purpose. The owners of such permitted pets shall
confine them to their respective Lots such that they will not be a nuisance. Owners
of dogs shall so contro! or confine them so as to avoid barking which will annoy or
disturb adjoining Owners.

(h) Qutside Burning. No trash, leaves, or other materials shall be burned
upon a Lot if smoke thereftom wouid blow upon any other Lot and, then, only in
acceptable incinerators and in compliance with all applicable legal requirements.

@ Exterior Lights. Except for such alley lights as may be required by

the Building Guidelines, no exterior lights shali be erected or maintained between the
building line and rear lot line so as to shine or reflect directly upon another Lot.

-6-
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4)) Electric Bug Killers. Electric bug killers, "zappers” and other similar
devices shall not be installed at a location or locations which will result in the
operation thereof becoming a nuisance or annoyance to other Owners and shall only
be operated when outside activities require the use thereof and not continuously.

&) Air Conditioners. No room air conditioning unit shall be installed so
as to protrude from any structure located on a Lot (including but not limited to the
window of any Living Unit or garage) if the same would be visible from a public
way, a Community Area or any other Lot; provided, however, that this Restriction
shall not apply to central air conditioning units.

£)) Fences and Walls. No walls or fences shall be erected on any Lot
without the prior approval of the Architectural Review Board. Each Owner shall
maintain any approved wall o fence in good and sightly condition and in compliance
with the requirements of the Building Guidelines.

(m) Swimming Pools. No above ground swimming pools, other than a
children's wading pool, shall be installed or maintained on a Lot.

(n)  Basketball Goals. No basketball goal shall be placed or maintained
in the front driveway of a Lot or within the right-of-way of any street. Unless the
Architectural Review Board establishes a policy establishing other specifications,
backboards of all basketball goals shall be of a translucent material such as fiberglass
or Lexan and attached to a black pole or a similar type of post. The location of a
basketball goal on the Lot is subject to approval of the Architectural Review Board
if it would be visible from a public right-of-way adjoining the Lot.

6. General Community Rules. Each Lot shall be subject to the guidelines, rules,
regulations and procedures adopted by Declarant, the Corporation and the Architectural Review
Board pursuant to authority granted by the Declaration of Covenants and Restrictions and all
Supplemental Declarations, and each Owner of a Lot shall at all times comply therewith.

7. Assessments. The Board of Directors may make Assessments to cover any costs
incurred in enforcing these Restrictions or in undertaking any maintenance or other activity that is
the responsibility of the Owner of a Lot hereunder but which such Owner has not undertaken as
required hereunder. Any such Assessment shall be assessed only against those Owners whose failure
to comply with the requirements of these covenants necessitated the action to enforce these
covenants or the undertaking of the maintenance or other activity.

8. Electoral Parcel. The Parcel shall constitute an Electoral Parcel for the purpose of
election of the Board of Directors.

-7-
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9. Enforcement. The right to enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by due process of law of structures erected or maintained
in violation thereof, is reserved to Declarant, the Corporation, the Architectural Review Board, the
Owners of the Lots in the Parcel, their heirs and assigns. and to the Zoning Authority, their
successors and assigns, who are entitled to such relief without being required to show any damage
of any kind to Declarant, the Corporation, the Architectural Review Board, any Owner or Owners,
or such Zoning Authority by or through any such violation or attempted violation, Under no
circumstances shall Declarant, the Corporation or the Architectural Review Board be liable for
damages of any kind to any Person for failure to abide by, enforce or carry out any provision or
provisions of this Supplemental Declaration. There shall be no rights of reversion or forfeiture of
title resulting from any violations.

10.  Seversbility. Invalidation of any of these covenants and restrictions or any part
thereof by judgment or court order shall not affect or render the remainder of said covenants and
restrictions invalid or inoperative.

1.  Non-Liability of Declarant. Declarant shall have no duties, obligations or liabilities
hereunder exceplt such as are expressly assumed by Declarant, and no duty of, or warranty by,
Declarant shall be implied by or inferred from any term or provision of this Suppiemental
Declaration.

12.  General Provisions. This Supplemental Declaration may be amended at any time in
the manner provided in Paragraph 29 of the Declaration of Covenants and Restrictions except that
no amendment adopted pursuant to Paragraph 29(a) of the Declaration of' Covenants and Restrictions
shall be effective as against a Mortgagee who subsequently acquires title to a Lot unless approved
by at least two-thirds (2/3) of the Mortgagees who hold first mortgages on the Lots in the Parcel
(based on one vote for each first mortgage owned) or at least two-thirds (2/3) of the Owners of the
Lots in the Parcel (excluding Declarant).

Except as the same may be amended from time to time, the foregoing restrictions will be in
full force and effect until January 1, 2030, at which time they will be automatically extended for
successive periods of ten (10) years, unless by a vote of the majority of the then Owners of Lots in
the Parcel it is agreed that these Restrictions shall terminate in whole or in part.

IN WITNESS WHEREOF, this Supplemental Declaration has been executed as of the date
first above written.

BRENWICK TND COMMUNITIES, LLC

Bmi\O“M g.v

Tom Charles ‘i'h;ston, Co—Ma;@gg:_

8-
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STATE OF INDIANA
) SS:

COUNTY OF HAMILTON )
Before me, a Notary Public in and for said County and State, personally appeared Tom

Charles Huston, the Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged execution of the foregoing Supplemental Declaration of Covenants

and Restrictions for and on behalf of said limited partnership.
WITNESS my hand and Notarial Seal this _1ath  day of December, 1999.

Notary Public Residing in _Hendrick&ounty
arie M »
(printed signature

My Commission Expires:

. May 24, 2007
G
. *
7.
e
] -3 .
- /f)‘ rg
" - . .
1. \%
.:;,\ n_':'\”') '

This instrument prepared by Tom Charles Huston, Attorney at Law, 1313 Merchants Bank Building,

11 South Meridian Street, Indianapolis, Indiana 46204.

INDSO TCH 316583
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EXHIBIT A

Real Estate Description

A part of the Southeast Quarter and the Southwest Quarter of Section 28, Township 18
North, Range 3 East along with a part of the Northwest Quarter of Section 33, Township
18 North, Range 3 East in Hamilton County, Indiana, described as foilows:

Beginning at the Southeast corner of said Southeast Quarter; thence North 00 degrees
07 minutes 17 seconds East along the East line of said Southeast Quarter 1366.21 feet,;
thence South 89 degrees 23 minutes 24 seconds West 233.83 feet; thence South 57
degrees 32 minutes 42 seconds West 117.40 feet; thence South 87 degrees 59 minutes
00 seconds West 113.97 feet; thence South 76 degrees 37 minutes 49 seconds West
65.20 feet; thence South 57 degrees 12 minutes 48 seconds West 63.49 feet; thence
South 18 degrees 36 minutes 11 seconds East 200.22 feet; thence South 66 degrees
04 minutes 45 seconds West 87.99 feet to the point of curvature of a curve to the right
having a radius of 475.00 feet, the radius point which bears North 23 degrees 55
minutes 15 seconds West; thence westerly along said curve 471..99 feet to a point
which bears South 33 degrees 00 minutes 41 seconds West from said radius point;
thence North 56 degrees 59 minutes 18 seconds West 278.42 feet to the point of
curvature of a curve to the left having a radius of 575.00 feet, the radius point which
bears South 33 degrees 00 minutes 41 seconds West: thence Northwesterly along said
curve 413.88 feet to a point which bears North 08 degrees 13 minutes 46 seconds West
from said radius point; thence South 81 degrees 46 minutes 14 seconds West 149.04
feet to the point of curvature of a curve to the left having a radius of 175.00 feet, the
radius point which bears South 08 degrees 13 minutes 46 seconds East; thence
southwesterly along said curve 126.72 feet to a point which bears North 49 degrees 43
minutes 02 seconds West from said radius point; thence South 40 degrees 16 minutes
58 seconds West 223.56 feet to the point of curvature of a curve to the right having a
radius of 725.00 feet, the radius point which bears North 49 degrees 42 minutes 02
seconds West; thence southwesterly along said curve 571.95 feet to a point which
bears South 04 degrees 31 minutes 02 seconds East from said radius point; thence
South 85 degrees 28 minutes 58 seconds West 166.70 feet; thence South 85 degrees
09 minutes 54 seconds West 51.14 feet; thence South 83 degrees 00 minutes 19
seconds West 107.19 feet; thence South 21 degrees 30 minutes 37 seconds West
126.27 feet; thence South 19 degrees 50 minutes 00 seconds East 352.19 feet to a
non-tangent curve to the left having a radius of 725.00 feet, the radius point which bears
South 29 degrees 46 minutes 49 seconds East: thence southwesterly along said curve
85.60 feet to a point which bears North 36 degrees 32 minutes 43 seconds West from
said radius point; thence North 46 degrees 29 minutes 32 seconds West 339.40 feet;
thence South 69 degrees 37 minutes 04 seconds West 66.74 feet to a non-tangent
curve to the left having a radius of 120.97 feet, the radius point which bears South 71
degrees 16 minutes 32 seconds West; thence northerly along said curve 1.59 feetto a
point on a southeasterly line of the platted subdivision Village of Westclay, Section
3001-A, Village Center, Part 2, recorded as Instrument number 19990996987 (P.C. 2,
Slide 363) in the Office of the Hamilton County Recorder, which point bears North 70
degrees 31 minutes 23 seconds East from said radius point (the next six courses lying
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along said subdivision) ; thence South 70 degrees 31 minutes 23 seconds West 50.00
feet to a non-tangent curve to the left having a radius of 70.97 feet, the radius point
which bears South 70 degrees 31 minutes 23 seconds West, thence northerly along
said curve 5.16 feet to a point which bears North 66 degrees 21 minutes 15 seconds
East from said radius point; thence South 44 degrees 51 minutes 41 seconds West
132.08 feet to a non-tangent curve to the left having a radius of 70.97 feet, the radius
point which bears North 23 degrees 22 minutes 27 seconds East; thence southeasterly
along said curve 5.16 feet to a point which bears South 19 degrees 12 minutes 19
seconds West from said radius point; thence South 19 degrees 12 minutes 19 seconds
West 50.00 feet to a non-tangent curve to the right having a radius of 120.97 feet, the
radius point which bears North 19 degrees 12 minutes 19 seconds East; thence
westerly along said curve 6.14 feet to a point which bears South 22 degrees 06 minutes
41 seconds West from said radius point, said point being a northeasterly corner of the
Plat of Village of Westclay Provost Park as recorded as Instrument number
199909969686 (P.C. 2, Slide 362) in the Office of the Hamilton County Recorder (the
following seven courses are along the northerly line of Provost Park); thence South 23
degrees 46 minutes 13 seconds West 66.74 feet: thence South 40 degrees 07 minutes
12 seconds East 199.18 feet; thence South 09 degrees 30 minutes 30 seconds West
119.92 feet; thence South 43 degrees 18 minutes 22 seconds East 153.76 feet; thence
South 88 degrees 18 minutes 22 seconds East 289.55 feet: thence North 46 degrees 41
minutes 38 seconds East 139.62; thence North 87 degrees 01 minutes 41 seconds East
84.72 feet to the Southwest comner of the Southeast Quarter of said Section 28; thence
North 89 degrees 23 minutes 24 seconds East along the south line of said Southeast
Quarter 2672.37 feet to the Point of Beginning. Containing 78.480 acres, more or less.

1:\1238\00 1\legals\electoral\S-2 LAND DESCRIPTION.DOC
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SUPPLEMENTAL DECLARATION OF
COVENANTS AND RESTRICTIONS
THE VILLAGE OF WESTCLAY

This Supplemental Declaration, dated as of the _10th day of December, 1999, by BRENWICK TND
COMMUNITIES, LLC, an Indiana limited company,

WITNESSES THAT:
WHEREAS, the following facts are true:

A Declarant owns the real estate located in Hamilton County, Indiana, more particularty described in
Exhibit A attached hereto and incorporated herein by this reference.

B. This instrument is a Supplemental Declaration as that term is defined in the Declaration of Covenants
and Restrictions.
C. Declarant intends to subdivide the Section into Block Lots upon each of which a Living Unit may

be constructed.
NOW, THEREFORE, Declarant hereby makes this Supplemental Declaration as follows:

1. Definitions. Words, phrases and terms that are defined in the Declaration of Covenants and
Restrictions have the same meaning in this Supplemental Declaration except as herein otherwise provided. The
following words, phrases and terms, as used in this Supplemental Declaration, unless the context clearly requires
otherwise, mean the following:
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“Board of Directors” or “Board” means the board of directors of the Corporation.

“Block™ means each of Blocks A, B, C, D, E and F as depicted on the Conditional
Secondary Plat.

“Block Lot” means any Lot located on a Block, as depicted on the Final Secondary
Plat.

“Owner’” means any Person who at any time owns the fee simple title to a Block Lot.

“Conditional Secondary Piat” means the plat depicting the subdivision of the Section
into Blocks recorded in the Office of the Recorder of Hamilton County as Instrument
NumberSD 112835

“Common Expenses” means expenses for the improvement, maintenance, repair,
replacement and operation of the Structures and all sums lawfully assessed against the
Owners by the Corporation or as declared by this Supplemental Declaration, including but
not limited to premiums on insurance maintained by the Board pursuant to Paragraph 7.

“Declaration venants and Restrictions or “Declaration” means the
Declaration of Covenants and Restrictions of The Village of WestClay dated as of
August 9, 1999 and recorded in the Office of the Recorder of Hamilton County,
Indiana as Instrument Number 9946964, as amended from time to time.

“Encroachment” means the encroachment upon a Block Lot, public right-of-way,
Common Parking Lot or Community Area by any Living Unit or any stoop, porch, steps,
arcade, overhang or other structure or improvement constituting a part thereof or an
appurtenance thereto as a result of the construction of a Living Unit substantially in
accordance with a Lot Development Plan approved by the Architectural Review Board, or
as a result of the settling or shifting thercof.

“Final Seco Plat” means a plat depicting the subdivision of one or more Blocks
into Block Lots recorded in the Office of the Recorder of Hamilton County.

“Insurance Trustee” means such bank with trust powers authorized to do business in
Hamilton or Marion Counties, Indiana, as the Board of Directors may designate for the
custody and disposition, as herein provided, of insurance proceeds.

“Maijority of the Qwners” means the Owners of not less than 51% of the Block Lots.

“Parce]” means, for the purpose of Paragraph 15, the real estate described in Exhibit
A together with such additional real estate as is designated by Declarant for development of

2-
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(b)  Sharing of Repair and Maintenance. The cost of routine repair and
maintenance of a party wall shall be shared equally by the Owners who make use of
the wall.

()  Destruction by Fire or Qther Casualty. Ifa party wall is destroyed or
damaged by fire or other cause, and the affected Living Units are to be restored

pursuant to the provisions of Paragraph 6, then the Corporation shall restore it. Ifthe
Corporation is not required to so restore the party wall, then either Owner who has
used the wall may restore it, and if the other Owner thereafter makes use of the wall,
he shall contribute equally to the cost of restoration thereof unless the restoring
Owmer has the right to call for a larger contribution from the subsequent user under
a rule of law regarding liability for negligent or willful acts or omissions, in which
event the subsequent user shall make such larger contribution as may be lawfuily
determined.

(d) Weatherproofing. An Owner who by his negligent or willful act or
omission causes the party wall to be exposed to the elements shall furnish the
necessary protection against such elements and shall bear the entire cost thereof.

(e) Rights and Duties Run with Land. The rights and duties of an Owner
with respect to a party wall under this Paragraph 5 shall be appurtenant to such
Owner’s Block Lot and shall pass to the successor in title of such Owner.

6. Damage and Restoration. In the event of damage or destruction of a Living Unit by
fire or other cause, the following provisions shall be applicable:

(a) Partial Destruction. In the event that less than all of the Living Units
in a Block are completely destroyed by the occurrence of fire or other cause, then the
Corporation shall cause the damaged Living Units to be promptly repaired and
restored as nearly as possible to the quality, utility, value, condition and character as
existed pror to such damage. Such restoration shall conform to the Lot
Development Plan originally approved for each damaged Living Unit except to the
extent that deviations therefrom have been approved in writing by the Architectural
Review Board. The proceeds of the insurance carried by the Corporation shall be
applied to the cost of such Restoration. If the insurance proceeds are not adequate
to cover the cost of Restoration, or in the event there are no proceeds, the cost for
restoring the damage shall be paid by all of the Owners of the Living Units directly
affected by the damage in the proportion that the gross area of each affected Living
Unit bears to the gross area of all affected Living Units. Living Units shall be
deemed to be directly affected if, and only if, such Living Unit is located within the
Block in which the fire or other damage occurs. If any Owner refuses or fails to
make the required payments, the other Owners shall (or the Corporation, if such other
Owners fail to do so) complete the Restoration and pay the cost thereof, and the costs

4
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attributable to the Owner or Owners who refuse or fail to make such payments at the
time required by the Board of Directors shall become a lien on such defaulting
Owner’s Living Unit and may be foreclosed in the same manner as provided for the
lien for Assessments.

(b) Restoration in the Event of Complete Destruction. In the event of
complete destruction of all the Living Units in a Block, no Owner shall be required
to rebuild his Living Unit, but he shall be required to remove in a timely manner all
debris from the Block Lot and promptly landscape his Block Lot in accordance with
a landscaping plan approved by the Architectural Review Board.

(c) Determination of Complete Destruction. It shall be conclusively
presumed that complete destruction of all Living Units did not occur unless it is
determined by vote of not less than ninety percent (90%) all Owners of Block Lots
in the Section at a special meeting of such Owners held within one hundred twenty
(120) days following the date of damage or destruction that all Living Units have
been completely destroyed. In the event of a determination of complete destruction,
insurance proceeds shall be payable in accordance with the terms of the insurance
policy covering such loss.

7. Insurance.

(a) Coverage. The Board of Directors on behalf of the Owners and as a
Common Expense shall cause to be obtained and kept in full force and effect at all
times casualty or physical damage insurance in an amount equal to the full
replacement cost of the Living Units as initially constructed, without deduction or
allowance for depreciation in excess of One Thousand Dollars ($1,000.00), such
coverage to be underwritten by a company or companies duly authorized to do
business in Indiana and to afford protection against at least the following:

® loss of damage by fire or other hazards covered by the
standard extended coverage endorsement; and

(ii) such other risks as are customarily covered with
respect to projects similar in construction, location and use, as the
Board may from time to time determine.

The provisions of this Paragraph 7 shall not be construed to limit the power ot
authority of the Board to obtain and maintain insurance coverage, in addition to any
insurance coverage required hereunder, in such amounts and in such forms as the
Board or a Majority of the Owners may deem-appropriate from time to time.
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As used in this subparagraph (a), the term “Living Units as initially
constructed” means the Structures, and the standard partition walls, fixtures, pipes,
wires, conduit and installations initially instailed in Living Units by the original
builder thereof, as shown on the Lot Development Plan as amended from time to
time, and replacements thereof, but does not mean any fixtures, alterations,
installations or additions in or to the Living Unit made by an individual Owner of
that Living Unit or any personal property of such Owner.

®) Form. Insurance shall be carried in a form or forms naming as the
insured the Board of Directors as trustee for all Owners and Mortgagees according
to the loss or damage to their respective Living Units and payable in case of loss to
the Insurance Trustee. Every such policy of insurance shall, if obtainable at a
reasonable cost:

® provide that the liability of the insurer thereunder shall
not be affected by, and that the insurer shall not claim any right of
set-off, counterclaim, apportionment, proration, or contribution by
reason of any other insurance obtained by or for any Owner;

(i) contain no provisions relieving the insurer from
lability for loss occurring while the hazard to such building is
increased, whether or not within the knowledge or control of the
Board, or because of any breach of warranty or condition or any other
act or neglect by the Board or any Owner or any other Person under
either of them;

(iii) provide that such policy may not be canceled (whether
or not requested by the Board) except by the insurer giving at least
thirty (30) days’ prior written notice thereof to the Board, all Owners,
all Mortgagees and every other Person in interest who shall have
requested such notice of the insurer;

@iv) contain a waiver by the insurer of any tight of
subrogation to any right of the Board or Owners against any of them
or any other Person under them;

) provide that notwithstanding any provision thereof
giving the insurer an election to restore damage in lieu of a cash
settlement, such option shall not be exercisable in the event the
Owners do not elect to restore pursuant to Paragraph 6 of this
Supplemental Declaration;

(vi) contain a standard mortgagee clause which shall:

-6-
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(A) provide that any reference to a
mortgagee in such policy shall mean and include any
Mortgagee, whether or not named therein;

(B)  provide that such insurance as to the
interest of any Mortgagee shall not be invalidated by
any act or neglect of the Board or any Owner, or any
Persons under any of them;

(C)  waive any provision invalidating such
mortgagee clauses by reason of the failure of any
Mortgagee to notify the insurer of any hazardous use
or vacancy, and requirement that the Mortgagee pay
any premiwm thereon, and any contribution clause;
and

(D) provide that without affecting any
protection afforded by such mortgagee clause, any
proceeds payable under such policy shall be payable
to the Insurance Trustee.

©) Allocation_of Insurance Proceeds. In the event of damage or
destruction by fire or other cause to Living Units covered by insurance written in the
name of the Board as trustee for Owners and their Mortgagees, proceeds on account
of such damage to Living Units shall be allocated as follows:

@) Ifthe Living Unit is to be restored, insurance proceeds
shall be allocated to such Living Unit in the proportion that the cost
of Restoration of such Living Unit bears to the cost of Restoration of
all damaged Living Units, such cost to be determined by the Board.
In determining such cost, the Board shall not take into consideration
the cost of repairing any items specifically excluded from insurance
coverage pursuant to the provision of subparagraph (a).

(i) If the Living Unit is not to be restored, insurance
proceeds shall be allocated to such Living Unit in accordance with the
terms of the policy insuring such loss.

(iii) In the event a mortgage endorsement has been issued
with respect to a particular Living Unit, the amount of the insurance
proceeds allocated to the Owner of such Living Unit shall be held in
trust for the mortgagee and the Owner as their interests may appear;
provided, however, that no mortgagee shall have the right to

7~
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determine or participate in the determination as to whether or not any
damaged property shall be restored or repaired, and no mortgagee
shall have any right to apply or to have applied to the reduction of a
mortgage debt any insurance proceeds except distributions thereof
made to the Owner and mortgagee pursuant to the provisions of this
Supplemental Declaration.

(@ Distribution of [psurance Proceeds. Proceeds of insurance policies
received by the Insurance Trustee shall be distributed to or for the benefit of the
Owners and their mortgagees as their respective interests appear, in the following
manner:

(i) Expense of Trust. All expenses of the Insurance
Trustee shall be first paid or provision made therefor.

(ii) Reconstruction or Repair. Ifthe damage for which the
proceeds are paid is to be repaired or reconstructed, the remaining
proceeds shall be paid to defray the cost thereof pursuant to the

provisions of Paragraph 8.
(iif) Failure to Reconstruct or Repair. If it is determined

that the damage for which the proceeds are paid shall not be
reconstructed or repaired, the remaining proceeds shall be distributed
to the Owners in the proportions that the proceeds were allocated to
the Owners pursuant to Paragraph 8(c)(ii).

@iv) Certificate. In making distributions to Owners and
their mortgagees, the Insurance Trustee may rely upon a certificate
issued by the Board as to the names of the Owners and their
respective shares of the distribution, and, with respect to the names
of mortgagees, may rely upon a certificate from an attorney-at-law,
ortitle insurance company, who has examined the Mortgage Records
in the office of the Recorder of Hamilton County, Indiana, as to the
names of the holders of mortgages of record.

(¢)  Corporation as Qwner’s Agent. The Corporation, acting by its Board
of Directors, is hereby irrevocably appointed agent for each Owner and for each
owner of a mortgage or other lien upon a Living Unit and for each owner of any other
interest in a Living Unit to negotiate all claims arising under insurance policies
purchased by the Board, and to execute and deliver releases upon the payment of
claims.
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193] Individual Policjes - Recommendation of Declarant. Any Owner or
Mortgagee may obtain at his own expense additional insurance for improvements and
betterments to a Living Unit made or acquired at the expense of the Owner. The
Board of Directors may require that such insurance provide that it shall be without
contribution as against the insurance maintained by the Board of Directors. Such
insurance shall contain the same waiver of subrogation provision as that set forth in
subparagraph (b)(iv). Ifaninsured loss is sustained to a Living Unit and the amount
of insurance proceeds that would otherwise be payable to the Insurance Trustee is
reduced due to proration of insurance purchased pursuant to this subparagraph, the
Qwner shall assign the proceeds of the personally purchased insurance, to the extent
of the amount of the reduction, to the Insurance Trustee to be distributed as provided
in subparagraph (d). The Declarant recommends that each Owner obtain, in addition
to the insurance hereinabove provided to be obtained by the Board of Directors, a
policy insuring against loss or damage to personal property used or incidental to the
occupancy of the Living Unit and insuring the Owner against loss as a result of fire,
extended coverage perils, vandalism or malicious mischief, theft, personal liability
and the like. Such policy should also cover losses to improvements and betterments
to the Living Unit made or acquired at the expense of the Owner.

8. Procedure for Restoration or Repair. If as a result of damage or destruction to a
Living Unit by fire or other cause, Restoration or repair of the Living Unit is required or authorized
pursuant to Paragraph 6, such Restoration or repair shall be undertaken in accordance with the
following provisions:

(a) Estimate of Cost, Promptly after the occurrence of the damage or
destruction to the Living Unit that the Corporation has the responsibility to restore
or repair, the Board shall obtain reliable and detailed estimates of the cost to restore
or repair. In the event of damage to any Living Units exceeding Fifty Thousand
Dollars ($50,000.00), the Board shall retain the services of an architect to supervise
the Restoration or repair and the disbursement of the construction funds.

(b)  Plans and Specifications. Any Restoration or repair must be either
substantially in accordance with the original Lot Development Plan for the Living
Unit or according to plans and specifications approved by the Architectural Review
Board and by a Majority of the Qwners of the Living Units in the Block, which
approval shall not be unreasonably withheld.

(c) Sealed Bids. The Board shall advertise for sealed bids with licensed
contractors, and then may negotiate with any contractor, who may be required to
provide a full performance and payment bond for the Restoration or repair of the
damaged Living Units.

-9-
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(d  Responsibility. Ifthe damage is only to those parts of a Living Unit
for which the responsibility of maintenance and repair is that of an Owner, then the
Owner of the Living Unit shall be responsible for the cost of Restoration and repair.
The Restoration or repair of a damaged Living Unit shall be subject to approval by
the Architectural Review Board.

(¢  Construction Funds. The funds for payment of the costs of
Restoration or repair, which shall consist of the proceeds of insurance held by or
payable to the Insurance Trustee, such amounts from the reserve for replacements as
are authorized by the Board for the purpose of Restoration or repair, and the funds
collected by the Board from any Special Assessments against Owners deemed
necessary by the Board to satisfy its Restoration or repair obligations under this
Supplemental Declaration, shall be deposited with the Insurance Trustee who shall
disburse the same in payment of the costs of Restoration or repair as provided in this
Paragraph 8.

§3) Certificates. The Insurance Trustee may rely upon a certificate from
the Board to determine whether or not the damaged Living Uit is to be restored or
repaired and upon a certificate from the architect employed by the Board to supervise
the Restoration or repair with respect to the payments to be made to contractors
undertaking the Restoration and/or repair.

®) Insurance Trustee. The Insurance Trustee shall not be liable for
payment of insurance premiums, the renewal or the sufficiency of insurance policies,
nor for the failure to collect any insurance proceeds. The duty of the Insurance
Trustee shall be to receive such proceeds as are paid and to hold the same in trust for
the purposes herein stated, and for the benefit of the Owners and their Mortgagees
as herein provided.

9. Advisory Committee. In order to assist the Board in establishing the budget for
annual maintenance and repair of the Living Units, subsequent to the Applicable Date there shall be
created an Advisory Committee consisting of three (3) Persons elected annually by the Owners of
Living Units in the Section. The Owners of each Living Unit in the Section shall have one (1) vote
and the three (3) Persons receiving the largest number of votes cast by Owners of Living Units in
the Section shall be clected to the Advisory Committee. The members of the Advisory Committee
shall elect from among their membership a President, a Secretary and such other officers as they may
deem appropriate. The Advisory Committee shall perform such functions as are specified herein and
such other functions as are not in conflict with the terms of the Declaration of Covenants and
Restrictions, the Primary Area Supplemental Declaration or this Supplemental Declaration, or in
derogation of the rights of the Corporation, as they may by majority vote determine.
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10.  Maintenance, Repairs and Replacements.

(a) Living Unit Interiors. Each Owner shall, at his own expense, be
responsible for all maintenance, repair, decoration and replacement within his own
Living Unit, and each Owner shall promptly perform all maintenance and repair
therein which, if neglected, might adversely affect the structural integrity of his
Living Unit. In the event that the maintenance or repair of any Living Unit is
reasonably necessary in the discretion of the Board of Directors to preserve the
structura! integrity of a Living Unit, or is otherwise necessary for the health and
safety, or in the interest of general welfare, of the Owners of Block Lots in the
Section, the Board of Directors shall have the power to undertake such maintenance
or repair; provided that no such maintenance or repair shall be undertaken without
aresolution of the Board of Directors and reasonable written notice to the Owner of
the Living Unit proposed to be maintained and, provided further, that the cost thereof
shall be assessed as a Special Assessment against the Living Unit on which such
maintenance or repair is performed and, when so assessed, a statement for the amount
thereof shall be rendered promptly to the then Owner of said Living Unit at which
time the Assessment shall become due and payable and a continuing lien and
obligation of said Owner in all respects as provided in Paragraph (i) of the
Declaration of Covenants and Restrictions.

(b)  Lawn Maintenance. At the request of an Owner, the Corporation
may arrange for maintenance of the lawn of such Owner’s Block Lot and assess the
cost thereof directly to the Owner requesting such service.

(c) Structures.  Each Owner shall, at his own expense, be responsible
for all maintenance of and repairs to the Structures necessitated by his negligence,
misuse or neglect except to the extent covered by insurance maintained by the
Corporation pursuant to Paragraph 7. All other maintenance, repairs and
replacements to the Structures shall be fumished by the Corporation and the cost
thereof shall be a Common Expense. The Board of Directors may adopt rules and
regulations conceming the maintenance, repair and replacement of the Structures and
may establish reserves with respect thereto as part of the Common Expenses for
which Assessments shall be made against the Owners of Living Units as provided in
Paragraph 12.

(d)  Right of Entry. The Board of Directors, the Architectural Review
Board, any managing agent employed by the Board of Directors, or any other Person
authorized by the Board of Directors or such managing agent shall have the right, at
reasonable times and upon reasonable prior notice (except in cases of emergency in
which no notice shall be required), to enter upon the Block Lots and to have access
to the Structures for the purposes of inspection thereof and replacement, repair and
maintenance of the same.
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11.  Architectural Review Board. The Architectural Review Board shall have full power
and authority to adopt and enforce rules and regulations appropriate to the Section. In addition, the
Architectural Review Board shall have full power and authority to interpret, administer and enforce
the Restrictions set forth in the Declaration of Covenants and Restrictions, as amended and
supplemented. Nothing contained in this Supplementary Declaration is intended to, or shall be
construed as, in any manner limiting the regulatory authority of the Architectural Review Board as
that authority is set forth in the Declaration of Covenants and Restrictions.

12. Section Assessment.

(a) Purpose. The Annual Section Assessment shail be used exclusively
for the improvement, maintenance, repair, replacement and operation of the
Structures and the payment of Common Expenses and other costs and expenses
incurred by the Corporation in performing its rights and duties hereunder.

(b) Preparation of Annual Budget. Each year prior to the Applicable Date
Declarant, and subsequent to the Applicable Date the Advisory Comimittee, shall
cause to be prepared an annual budget estimating the total amount of the Common
Expenses for the ensuing fiscal year (including without limitation an amount for
working capital, a general operating reserve, a reserve for replacements and the sums
necessary to make up any deficit in the Common Expenses for any prior year). Not
less than ten (10) days prior to the date of a meeting of the Board of Directors at
which the annual budget of the Corporation will be adopted which occurs subsequent
to the Applicable Date, the Advisory Committee shall hold a public hearing, after
having given due notice, at which Qwners may comment upon the proposed budget,
a copy of which shall have been provided to each Owner at least five (5) days prior
to such public hearing. Following such public hearing and prior to the date of the
budget meeting of the Board of Directors, the annual budget shall be approved by not
less than a majority of the members of the Advisory Committee then serving for
recommendation to the Board of Directors as the basis for the Annual Section
Assessment for the ensuing assessment year.

(c)  Basis for Assessment.

0] Improved Block Lots. Each Block Lot upon which a
Living Unit has been constructed shall be assessed at a rate which is
uniform for the type of Living Unit located thereon, adjusted to
reflect special services provided, if any, and differences in per Living
Unit insurance premiums.

(ii) Unimproved Block Lots. A Block Lot upon which a
Living Unit has not been constructed shall not be subject to
assessment.

-12-




Requested By: paula 9371388 06\18\2002

(d)  Annual Section Assessments. The annual budget as determined by
Declarant or, subsequent to the Applicable Date, recommended by the Advisory
Committee shall, based on the estimated requirement for Common Expenses in the
ensuing fiscal year as set forth in such budget, contain a proposed assessment against
each Block Lot subject to assessment determined on the basis set forth in
subparagraph (c). Immediately following the adoption of the budget by the Board
of Directors pursuant to the provisions of subparagraph (e), the Secretary of the
Corporation shall give each Owner written notice of the Annual Section Assessment
against each Block Lot subject to assessment for the ensuing fiscal year of the
Corporation. The Annual Section Assessment against each such Block Lot shall be
paid in equal monthly installments commencing on the first day of the first calendar
month of each assessment year and on the first day of each calendar month thercafler
through and including the first day of the twelfth calendar month of such assessment
year, Payment of the monthly instaliments of the Annual Section Assessment shall
be made to the Corporation or otherwise as directed by the Board of Directors. The
Annual Section Assessment for the assessment year shall become a lien on each
Block Lot subject thereto as of the first day of the first calendar month of each
assessment year.

(e) Adoption of Budget. Declarant or the Advisory Committee, as
applicable, shall submit the anmual budget to the Board of Directors for adoption.
The Board of Directors shall review such budget and if a majority thereof determines
that the budget and the assessments proposed therein are sufficient to meet the
obligations imposed by this Supplemental Declaration upon the Corporation, then the
Board of Directors shall adopt such budget. If a majority does not so determine, then
the budget shall either be returned to Declarant or the Advisory Committee, as
applicable, for revision in accordance with the recommendations of the Board of
Directors or the Board of Directors may, by a vote of not less than two-thirds of all
members thereof then serving, amend the proposed budget and adopt it as thus
amended. In the event the Advisory Committee fails to follow the procedures
outlined in this Paragraph 12 for the preparation of a budget and the recommendation
thereof to the Board of Directors, the Board of Directors shall by the vote of not {ess
than two thirds of its members present and voting at a duly constituted meeting of
the Board of Directors, adopt a budget and fix the amount of the Annual Section
Assessment for the ensuing assessment year.

13.  Encroachments. A perpetual easement is hereby created on each Block Lot or other
parcel of land in the Section upon which an Encroachment exists for the benefit of Declarant, the
Corporation and any Owner of a Block Lot containing an improvement which constitutes the
Encroachment. In the event an encroaching Living Unit or other improvement shall be partially or
totally destroyed as a result of fire or other casualty or as a result of the exercise of the power of
eminent domain or a conveyance in anticipation thereof, and then rebuilt in its original configuration
or substantially in accordance with a Lot Development Plan approved by the Architectural Review
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Board, any resulting Encroachment shall be permitted and a perpetual easement therefor is hereby
created for the benefit of the Owner of the encroaching structure.

14.  General Community Rules. Each Block Lot shall be subject to the guidelines, rules,
regulations and procedures adopted by Declarant, the Corporation and the Architectural Review
Board pursuant to authority granted by the Declaration of Covenants and Restrictions and all
Supplemental Declarations, and each Owner of a Lot shall at all times comply therewith.

15.  Electoral Parcel. The Parcel shall constitute an Electoral Parcel for the purpose of
election of the Board of Directors.

16.  Enforcement. The right to enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by due process of law of structures erected or maintained
in violation thereof, is reserved to Declarant, the Corporation, the Architectural Review Board, the
Owners of the Lots in the Section, their heirs and assigns, and to the Zoning Authority, their
successors and assigns, who are entitled to such relief without being required to show any damage
of any kind to Declarant, the Corporation, the Architectural Review Board, any Owner or Owners,
or such Zoning Authority by or through any such violation or attempted violation. Under no
circumstances shall Declarant, the Corporation or the Architectural Review Board be liable for
damages of any kind to any Person for failure to abide by, enforce or carry out any provision or
provisions of this Supplemental Declaration. There shall be no rights of reversion or forfeiture of
title resulting from any violations.

17.  Seversbility. Invalidation of any of these covenants and restrictions or any part
thereof by judgment or court order shall not affect or render the remainder of said covenants and
restrictions invalid or inoperative.

18.  Non-Liability of Declarant. Declarant shall have no duties, obligations or liabilities
hereunder except such as are expressly assumed by Declarant, and ne duty of, or warranty by,
Declarant shall be implied by or inferred from any term or provision of this Supplemental
Declaration.

19.  General Provisions. This Supplemental Declaration may be amended at any time in
the manner provided in Paragraph 29 of the Declaration of Covenants and Restrictions except that
no amendment adopted pursuant to Paragraph 29(a) of the Declaration of Covenants and Restrictions
shall be effective as against a Mortgagee who subsequently acquires title to a Block Lot unless
approved by at least two-thirds (2/3) of the Mortgagees who hold first mortgages on the Block Lots
in the Section (based on one vote for each first mortgage owned) or at least two-thirds (2/3) of the
Owners of the Block Lots in the Section (excluding Declarant).

Except as the same may be amended from time to time, the foregoing restrictions will be in
full force and effect until January 1, 2030, at which time they will be automatically extended for
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successive periods of ten (10) years, unless by a vote of a Majority of the Owners it is agreed that
these Restrictions shall terminate in whole or in part.

IN WITNESS WHEREOF, this Supplemental Declaration has been executed as of the date
first above written.

BRENWICK TND COMMUNITIES, LLC

By.
Tom Charles Huston,

-15-
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STATE OF INDIANA )]
) SS:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared Tom
Charles Hustan, the Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged execution of the foregoing Supplemental Declaration of Covenants
and Restrictions for and on behalf of said limited partnership.

WITNESS my hand and Notarial Seal this 10thday of December, 1999.

WW X, e X
Notary Public Residing in _gendricksCounty

My Commission Expires:
Mazi Urich
May 24, 2007 (printed signature)

This instrument prepared by Tom Charles Huston, Attorney atLaw, 1313 Merchants Bank Building,
11 South Meridian Street, Indianapolis, Indiana 46204.

INDSG TCH 347013vl
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XHIBIT
Res] Estate Description

A part of the Southwest Quarter of Section 28, Township 18 North, Renge 3 East, Clay Township, Hamilton
County, Indiang, described as follows;

Commencing ot the Southwest comer of the East Half of the Southwest Quarter of said Section 28; thence
South 89 degrees 14 minutes 42 seconds West 169.63 feet dlong the Scuth line of the said Southwest
Quarter; thence North 00 degrees 08 minutes 09 secunds West 113.69 fest to the Point of Beginning; thence
North B0 degrees 51 minutes 15 seconds West 122,62 feel; thence North 88 degrees 40 minutes 53 seconds
West 120.65 feet; thence North 01 degrees 19 minutes 07 seconds East §0.00 feel; thence North 00 degrees
08 minutes 09 seconds West 287.98 feet; thence South 87 degrees 21 minutes 46 seconds Eost 114.13 feet;
thence North 00 degrees 08 minutes 03 seconds West 45.71 feet; thence North 89 degrees 51 minutes 51
seconds East 52.00 feet; North 00 degrees 08 minutes 09 seconds West 2.55 feet; South 66 degrees 08
minutes 09 seconds East 220.93 feet to the point of curvoture of a curve te the left having a rodius of
500.00 feet, the radius point of which bears North 23 degrees 51 minutes 51 seconds Eost; thence
southeasterly along sald curve an arc distance of 44.25 feet to a point which bears South 18 degrees 47
minutes 42 seconds West from said radius point; thence South 00 degrees 08 minutes 09 seconds East 16.25
feet; thence North 89 degrees 51 minutes 51 seconds East 52.00 feet; thence North 00 degrees 08 minutes
09 seconds West 1.51 feet to a non—tangent curve to the left having o radius of 500.00 feet, the radius
paint of which bears North 12 degrees 35 minutes 53 seconds East; thence southeasteriy dlong said curve on
arc distance of 111.12 feet to ¢ point which bears South 00 degrees 08 minutes 09 seconds Eost from said
radius point; thence North 89 degrees 51 minutes 51 seconds East 8.79 feet; thence Scuth 00 degrees 08
minutes 09 seconds Eost 263.59 feet; thence South 83 degrees 51 minutes 51 seconds West 16.00 fect;
thence South 00 degrees 08 minutes 03 seconds East 50.00 feet; thence South 89 degrees 51 minutes 51
seconds West 50.81 feet to the point of curvature of a curve to the right heving q radius of 110.00 feet, the
radius paint of which bears North 00 degrees 08 minutes 09 seconds- West; thence northwesterly along said
curve an arc distance of 17.82 feet to o point of which bears South 09 degrees 08 minutes 45 seconds West
from said radius point; thence North 80 degrees 51 minutes 15 seconds West 28.71 faet; thence South 73
degrees 28 minutes 13 seconds West 50.00 feet to a non-tangent curve to the right having a radius of
225.00 feet, the rodius point of which bears North 73 degrees 28 minutes 13 seconds East; thence
nerthwesterly along sald curve an arc distance of 23.43 feet to o point of which bears South 79 degrees 27
minutes 08 seconds West from said radius point; thence North 80 degrees 51 minutes 15 seconds West 175.65
feel to the Paint of Beginning. Containing 4.567 acres more or less.
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SUPPLEMENTAL DECLARATION OF
COVENANTS AND RESTRICTIONS
THE VILLAGE OF WESTCLAY

VILLAGE CENTER

This Supplemental Declaration, dated as of the 223 day of November, 1999, by BRENWICK TND
COMMUNITTES, LLC, an Indiana limied Jidbility company,

WITNESSES THAT:

WHEREAS, the followmg facts arc true:
A Declarant is the owner of the foe simple title to the real estaie located i Hérhilton County, Indians,
more particularly described in Exhibit A attached hereto and in¢rporated herem by this reference.
B.  This Declataton is 3 SOpplererial Declasation as that term 15 defined in the Deciaration of
Covenants and Resinétions.
C Declarant intcnds to subdivide the Parcel into Lots upon each of which one or more Unils may be
constructed.

NOW, THEREFORE, Deciarant hercby makes this Supplemental Declaration a8 follows:

1. Definitions. Words, phrases and temms that are defined in the Declardtion of Covenants and
Restrictions have the same ing in this Suppl t D ion except as herein otherwise provided. The
following words, phrases end ferms, 25 used in this Supplemental Declaration, uniess the context clently requares
otherwise, mean the following:

"Associntion” means WesiClay Village Center Owners Association. Inc., an Indiana
nonprofit corporation.

Description: Hamilton.IN Document-Year.DocID 1899.69688 Page: 1 of 27
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“Dlock™ means eacli of Blocks A, B, Cand D depicted on the Plat of Section
3004 Village Cemer, Pant | and Blocks E, F and § depicted on the Plat of Section
2004 Village Center, Part 2.

“Board of Ditectors”, “Board” and “Direclors” each means the Board of
Directors af the Association.

- “Rujldins” means any Commercial Unit, Multiuse Structure or Multifamily
Structure.
“Building Actvity™ means any activity or whderiaking ona Commercial Lot
of a type described in the first scatence of Paragraph 6(c) of this Suppicmental
Declaration.

“Building_Guidclines” means gt idelines and requi for Buildi
Activity on the Percel adopted by Declarant or the Design Review Board.

" e

Certificate of Appropnnteness™ means a certificate signed by ot fess than
amajotity of the members of the Design Review Board authonizing theuscofaLot,
Building or other unp! ford lated Use subject to such conditions and
requiréments as may be set [ith therein.

“Corporation” means The Village of WestCloy Owners Association, fnc..an
Indiana nonprofit corporation.

“Declgration” means the Declaration of Covenants and Restrictions of The
Viliage of WestClay dated as of Augusl 9, 1999 and recordéd in the Office of the
Recorder of Hamilton County, Indiana as | Number 9946964, as ded
from time to time.

sy

‘Design Reviow Boad” means that entity establishicd pursuant to Paragsph
6 of this Supplemental Declaration.

“Encroachment” means the encroachment upon a Lot, public nght-of-way,
Common Parking Lot or C ity Area by any C 1al Unit or Multiuse
Structure of any stoop, porch, steps, arcade, ovethang or ather structure or
improvement constituting a part thereof or an apgurtenance thereto a8 a resuit ofthe
construction of aCommereial Unit or Multiuse Str bstantially 1n d;
with a Lot Developmient Plan approved by the Design Review Board, or asa result
of the seitling or shifting thereof.

“Lot" means a Commercial Lot located in the Parcel.
"Member" means a memberof the Association,

<2
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“Owney™ means any Person, including Declarant, who atany limoe owns the

fee simple title to a Lot.

"Barce]” means the Village Center exclusive of Residentral Lots and
Communily Arca focated therein.

“Plat means the sacondary plats of Seetiens 200¢ Village Center, Part t and
3001 Village Center, Part 2 of the Village of WestClay recorded in the Office of the
Recorder of Hamilton County, indiana, as Instnunent Nos. 9965089 and 99(PWE: |

“Reguiated Use” means cach of the following: anlique shop, auto parts store,
package tiquor store, garden shop, hardware store, health studio, license bureau,
dicaVoptical laboratory, orhopedic and medical ppli and sdpply sales, pet
shop, printing shop, recording studio, reducing salon, rental agency, shoerepair shop,
water management and use fucilitics and any public, semi-public or pnvate
recredtionat use within the scape of Section §.1.F of the Zonung Ordinance.

“Retail Facility™ meansa Commercial Unit which is used fof thc n-site satc
of goods or scrvices to the public.

“Street Front” means the exterior facade of a Commercial Unit fronting on
& public street.

“Store Window™ means a ground floor window 1n a Street Front.

“Traet” means the real estate, including all or any part of the Parcel, that is

subject to the A ts, charges and Bens imposed by the
Declaration.

“Village Cénler” means the real estate described in Exhibit A.

2. Dectaration. Decl hereby decl hat, m addition toth i
easements, charges and liens imposed by the Declaration, the Parcel shall beheld, transferred, sold,
canveyed and occupicd subject to the covenanls, testrictions, casements, charges and lens
hereinafter set forth.

3. Common Parking Lots.

() Qwnesship The Corumon Parking Lots shall remain private, and
peither Declerant’s ion or ding of an instrumeat portraying the Coftiion
Parking Lots, nor the doing of any other act by Declarant is, oris mtended to be, or
shall be construed as, a dedication to the public of the Common Parking Lots.

-
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[ta] Use. Each Owaer of a Lot abutting a Comtnon Parking Lot, us
tenants, customers and invitees shall have a non.cxchucive right 10 nark n such
abutting Commeon Parking 1.0t subject to such reasonable regulations as may be
established from time to time by the Association. Such regul may include, but
necd not be limiled to, designation of employee parking spaces, assigoment of
reserved parking spaces, mitations on the types of vehicles which may park in the
Common Parking Lot and the length of time a vehicle may remain parked theresn,
and periodic closure of the Common Parking £.ot 10 avoid any claim that such fucility
has been dedicated to the public. The Common Parking Lots may also be used by
Persons making use of the Village Community Buildings.

()  Maintepance. The Assoctation shall maintain the Common Parking
Lots located in the Viilage Center, inciuding the cxterior and interior landscaping
reduired by the Zowng Ondi and the Mai Costs thereof shall be
as a Parcel A against all Lots which derive a substantiel benefit
from the availability of pasking m the Common Parking Lot. [In detenining
substantial benefit, it shall be presumed that all Owners of abutting Lots denrve
substantial benefit from the Common Parking Lot unless parking arcas located
exclusively on an Owner’s Lot mect the minfinum en-site parking requirement
specified in the Zoning Ordinance for the use then being made of such Lot. Where
aCommori Parking Lot serves a Village Community Biitding, a propoitionate share
of the Maintenance Costs of the Common Parking Lot shall be allocated to the
Corpocilion and inclided it Gefiefal Assessriicin agaifst ail Lots sibject to
Assessment. The Association may fix the allocated sharc of an abuiting Lot Owner
for Maintenance Cosls for a Cotifiton Pirking Lot with such abutting Lot Owner by
contract provided such negotiated atl d share is sibject to adj during the
term 6f the contract ;T there is 2 change in the use of the Lot which affects materially
the uscof the Common Parking Lot by the Owner ar Occupants of the Lot or thewr
castomers or invitees.

(d)  Reserved Rightsof Declarant. Declarant reserves thernight for itself
and the Association to reconfigure the Common Pasking Lots from time to time,

which figuration may or the number of parking spaces
available.
{c}  Conveyance of Title. Declarant may retain the legai title to the

Cotimon Parking Lots titil the Applicable Date, bt notwithstanding any provision
herein, the Declarant hereby covenants that it shall, not Jater than the Applicable
Date, convey the Common Parking Lots which Declarant acquires, develops or
constructs to a Permitted Title Holder, free and clear of ofl iens and other financial
enctinbrances and the lien for taxes not yet due and payable, but subject to the
D ion end this Suppl | Declarati

4.
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() “Abutting’’ Defined. A Lot located on a Block on which a Common
Parking Lot is locaied sholi for the purposes of this Paragraph 3 be deemed to abut
the Common Parking Lot.

4. WesiClay Village Cenler Owners Association. Inc.

(8) Mombership, Each Owner shall automaticaily be 2 Member of the
Association and shall enjoy the privileges and be bound by the obligations contained
inthe Articles and By-Laws, {fa Person would restize upon hi yandb
an Owner, he shall then be subject to all the req and limilations imposcd
by this Suppiemental Declaration on other Owners, inctuding those provisions with
respect to the payment of Assessmcnls,

)  Powers. The Association shall have such powers as are sel forth in
the Declaration, this Supp 1 Declaration and in the Articles, together with all
other powars that belong to it by faw.

(c)  Classes of Members. The Association shall have a single class of
Members.

@) - Vatingand Other Rights of Members. The voting and dther rights of
Members shall be as specified itt the Articies and By-Laws.

{8  MainienanceStandards. In cach instancs i which the Déclardlisitor
this Supplemental Decl itmposes on the Association amai obligation
with respect to the Comifilinity Area, the Common Facilitics or the Common Parking
Lots, or a part'thereof, the Association shall maintan the Community Area. the
Conimon Fagilities, or the Common Parking Lots, or designated part theveofin good
condition, order and reparr substantially comparable to its condition whesronginally

4, installed or plinied dnd tiblc in apy dififity witha first-
class'commercial center. Grass, troes, shrubs and other plantings located oni the
Community Area or the Common Parking Lots for which (he Associahon has
maintenance responsibility shall be kept properiy immigated and neatly cut, cultivated
or trimmed astcasonsbly required and otherwise maintained at alf timesin good and
sightly condition appropnate 1o a first-ct isf center

(0  Inswancc TaxesandUtilitics. The Association shall niairitain'public
liability and casualty insurance in prudent amounts insunng against risk of Joss to the
Association on accotuit of injury to person or property and damage o prop
owned by the Associdtion and shall pay all taxes assessed against such property and
all ufility charges inctred with respect to Community Area for which the
Association has maintenance responsibility.

-5.
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{g)  Limitationson Action by the Corporation. Uniess at least two-thirds
{213} of the Morgagees (based on one vote for each first mortgage owned) or iwo-
thirds (3/3) of the Members have given thawr prier wmitten apy ,a Permittied Title
Holder, the Board of Dircctors and the Owncrs may not: (i) except as autharized by
Paragraph 21() ol the D jon (but subject to the limifations of Paragragh 17 of
the Declaration), by act oromission seck to abandon, partition, subdivide, encumber,
scll ortransfer the Community Area (but the granlingof ‘easements for public utilities

ar other public purp istent with the d use of the Community Asca
shal nutbedmnedatmnsl‘cr for the pluposes of this etause); (ji} fuil to mamtaun fire
and ded coverag on ble C y Area and Common

Facilities on a current replaccment cost basis in the amount ot‘ onc hundred percent
(100%) of the insurable vatue (based 8 curent replacement cost); (i) ust hazard
wnsurance proceeds for Josses to any Communily Area or Common Facilities for
other than the repair, repl or ion of the Ce y Arca or
Common Facilitics; (iv) change the method of detérmining the obligations, Parcel
Asscssments, dues or other charges that may be levied agamst the Owner of a Unit;

or (V) by act or omtsswn change, watve or abandon any scheme of reguiations or

£

their inimg {6 the arehi designorth
Units, or the mumlcunncc and upkeep of the Conifhinity Arca, \.ommon Facilities
and Common Parking Lots.

() Mergers. Uponamerger deconsolidation of another corporation with
the Corporation, its propetties, nghts and obli s may, as provided in sis articles

of incorpordtion, by ‘opefaiion of law be tramsféied to another surviving or
constlidated corporation or. alttmatively, the propties, rights and obligations of
atitither cotporation'may by operation of law be added to the properties, rights and
obligations of the Corpomlmn as asurviving corporalmn pursuant to a nerger. The
“Surviving or lidated tion may administer the covenants and restnictions
established by this Supplemenlal Decfaration within the Parce! together with the
covenants and restriétions cstablished upon any other propertics as one scheme. No

merger of' consolidation, h shall'éffect any ion, change or addition to
the blished by this Suppl 1 Dectaration within the Parcel except
as hereinafier provided.
5. Asscssments.

(a) cati ien apd 3

Declarant hereby covenants, and each Owner of any Lot by acceptance of a deed
thereto, whetber or not it shall be so expressed in such deed. is deemed 0 covénant
and agres to pay to the Associalion the following: (1) Parcel Assessments, (2)
Architectiral Control Assessmenis (to the extent levied) and (3) Specral
A such A fo be blished and collected as
provided.

-6~
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Iftwo(2) or more Lots originally shown ona Plat are consolidated as a single
Lo by virtue of partisl vacation of a Plat, or if & Lot 15 divided by conveynuce of
nartions thereafto ownere afadincent Fots, then, in cither such event, so long es the
consolidated or divided Lot is used wn ils entirely by ane-or more Owners of
contiguous Lots, the vacaled or divided L.ot(s) shall cease to be Lot(s) for purposcs
of Assessmients under this Paragraph 5.

All Asscssments, together with interest therean and costs of collection
thereof, shall be a charpe on the fand and shali be a continuing len upon the Lot
against whicheach Assessment s made until paid in full, Each Asscssment, togelher
with fnterest thereon and costs of collection thereof, shall also be the personat

obligition of the Person who was the Owner of the Lot at the lime when the
Assessment became due.

(&)  Parcel Assessmen.

® Pwmoseof Assessment. TheParcel Assessment levied
by the Association shall be used cxclusivaly topromote the health,
safety, and welfare of the Owners of Lots and Occupants of Units and
for the imyfirove 1 repair, reg and op i
of the Céttumutity Area, Cothttion Fatilities and Corfithin Parking
is.

@) " Basi§ fof AssesSmient.

(1)  Unimproved Lois. Unimproved Lots
shall not be subject to assessment.

2) ot 1] Wi nitifami
Structures.  Lots improved with onc or more
Multifdinily Structures shall not be subject to
assessment.

(3)  LotsImproved with CommesciatUnits.

Each Lot improved with-one ‘or more Commercial
Units {not focated in a Mullfuse Structure) shall be
assessed 2t a rate which bears the same proportion to
all other similacly tmproved Lots as the gross square
footage of the Cotamercial Unit(s) located on such
Lot bears to the gross square fodtsge of all
Commercial Units,

-
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“@ Lots __lmptoved  with Multiuse
Structures, Each Lot improved with a Multiuse
Struetnre shall ho arsessed as Fallows: that part of the
Multiuse Structure that consists of onc or more
Commercial Units, shall be assessed in the same
manner as specified in Clause (3) above: and that part
of the Multjuse Structuse that consists ol ane or more
Living Units shall not be suhject (o assessment;
provided, b , that if Occupants of such Living
Units have the right to use of a Coinmon Parking Lot.
then an agreed amotint shall be payable by the Owner
of such Living Units pursuant 1o the last sentence of
Paragraph 3.

(5)  LotsOwnedbyDeclarant or Permitted

Title Holder,  Motwithstanding the foregoing
provisions of this subp pk (i), no Lot owned by
Declaront or 8 Permitted Title Holder shall be
assessed by the Associntion except such Lots as have
been itproved by tho cohstniRtion ticrean of Units,
whicHimproved Lotssiiall be sibjcct t¢ assessment as
provided in Clauses (2) thidugh (4) above; ?mvidcd.
¥ , Lots ifnproved by the ion thereon
~of Village Cortunity Buildings or ar Edication
Facility shall in no event be subject to Assessments.

6)  Condgimmjitts. Condominiums shall
be separaiely assessed as a Lot applying the
provisiong of the forepoitig Clauses (2) and (4). Ifa
Multiuse Stritture is a Horizontal Plopierty Regime,
then ¢ach Condoliidiim therén shall be separately
assessed applying the provisions of the foregoing
Clauses (3) and (4).

(h  Chanee i Besis. The basis for
assessment may be changed upon recommendationof
the Board of Dircctors if such change is approved by
(i) twotliirds (2/3) oftho Membars or two-thirds (2/3}
of the Mortgagees (based on one vote for each first
morigage owned) who are voting in persen or by
proxy at a meeting of Members duly called for this
purpose; provided, however, if a proposed change
would adversely affect the Owners of a particular

_8-

Description: Hamiltono.IN Document -Year.DocID 1999.69688 Page: 8 of 27
Order: wentworth Comment: HEN



class of property, such change n the basis for
asscssment may be made only if approved by a
majority of the Owners adversely alfecied. For
purposes of this Clausc (7), “classes of property”
include Multifamily Structures, Multiuse Structures
and Commercial Units mot lecated in a Multiuse
Siructure, cach as a separate class.

(i) Mcihod of Assessment. By a vote of a majonity of the
Dircctors, the Board of Directors shall, o the basis specified in
siibparagrapl (ii), fix the Parcel A t forcach year
of the' Association at an amount sifficient to mect the obligations
imposed by the Declaration anll this Suippiemental Declaration upon
the Assaciation. The BoardofDi hall éstablish the date(s) the
Paresl Assessment shatlbecome due, and the manner inwhich it shall
be paid.

@iv) Allpcation of Assessment, Certain of the costs of
i h P restoring or repl the Comiiuriity Area,
Cornen Facilities and Cammon Parking Lots may be allocated
among Oivners 1 Lots"am the biasis of the locatiof o the fands and
improvements cofstituting the Corfifnilhity Area, Common Fatilities
and Common Parking Lots and the intended use thoreof. In
dctaiiting the Parcel ‘Assessinent,"tosts and “expenses which i
d with the provisions of the Declaration or this
Sipplemeéntal Declaratios arc to be bime by all Owners stiall first ve
allocated to-all Owners. Costs and exp which
with the providions of the Declarstion or this Siipplemehts!
Declamlion’are to be bome by the Owners of certain Lots shall then
be allocated to the Owners of such Lots. The provisions of
subparagraph'(ii) shall not be decred to require that all Assessments
aganst Lotsitdproved with comparable types of C fal Units,
Muiltifasmily Structures or Multiuse Structures be equal, but onty that
each Lot be assessed uniformly with respect to comparable Lats
subjett to assessment for sitnilar costs and expenses.

(©  Asthilcttural Contro] Agscssment. Ifany OwnerorPersonating for
and on behalfof, orp to'the authorizationor acqui of, an Owner fails

to condply with'the Billding Guidelines or other requi for of
improvements, landscaping, lighting, signage and other Building Activities or

f of 2 Lot (including but not limited 1o installation of required Strect
Trees or the filfing of a Lot Development Plan) or any other Restriction set forth i
this Supplemental Declaration, thea the Associntion may fevy against the Lot owned

9
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by such Owneran A in an amount M 1 by the Board of Directors
which docs not exceed the greater of (3) One Thousand Dollars ($1.000.00) for encht
doy thet such faflure continues after written notice thereof ie given by Daclerant or
the Association to such Owmeror (i) Five Hundred Thousand Dollars ($500,000.00).
Sutiy Assessment-shall constitite a lien wpon the Lot of such Owner and may be
enforced in the manner provided in subparagraph (f) betow. The ievy of an
Architectural Control A shall be in addition to, and not inlicw of, any dther

di itable to Dactarant and/or the Association provided in the Declaration
or this Suppleémental Declaration, at law or in equity in the case of the failure ofan
Ownerto comply williticprovisionsof the Declirition, 1 Sipplemental Declaration,
the Building Guidelines or the Register of Regulations.

(] M_Aggamm. In addition to such other Special Assessments
as may be authorized herein, the Association may levy in any fiscal year  Special
Assessment applicsble to thai year and not more than the next four (4) succeeding
fiscal yéars for the purpose of défraying, in whole or in-part, the-cost of any

ion, repair, or repl ofa cap\h\ ifaproverent ipor the Commum\y
Area and/or the Coramon Parking Lots, inclading fiXlures and 1 praperty
relating therétd of any Corififol Facilmcs.pmwdeamm any Sileh Asscsérment shalt
have the assent of a majotity 6f the votes of he Meinbers whose Lols are sibject to
assessment with respect to'the cdpital itnprovement W6 are volting in person or'by
pmxy at a meeting of Mitbers duly called for this putpose. Any Special
P o this suby h (d) shall be aliocated equally among all

LoiFifthe Faféel exéépt thiose cxe’mp! Fivoim Genaral of Parcel Assessments.

(&)  Date of Commicncemibnt of Assessments. The Parcel Assessment
shall commence with respest to a Lot on'the first'duy of the moath-fatiowing the
earlier of (a) the issuance by the Zéning Autherity of a certificate of occupancy for
the iniprovernénts (of pa:f thereof) located an a Lot, of (b) the dale the structure o1
apart thereofis first occilpied for ts intended plrpose. Theinitial Peitel Assesstent
on any assessable Lol shall be idjusted acco‘x"dmg to the days remaining it'the mofith
1in which the Lot became subject to assessment.

0 E fs: diesofthe

Any Asscssment not paid within thirty (30) days ‘after the due date may upon
resolution of the Board of Dircctors bear interest fronTthe due date at a percentage
rate no grealer than the current statutory meximum annual interest rate, to be set by
the Board of Directors for cach 2ssessment year. The Association shall be enlitled
1o msumlc m any court of cofpetent junsdiction any lawful action to coliect a

plusany cxp costs, mnludinganomeys fees, incurred

by(hc," 1afiont in collecting such A Ithe A bas provided

for coll ofany A t in installment upon defauitin the paymentofany

one or more the A iation ragy P and declare the
-10-
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cntire balanee of snid Assessment due and paysble in fuil. No Owner may watve or
otherwisc cscape liability for the Asscssments provided for herein by nonuse of the
Community Arca the Common Parking Lots or the Commeon Facilitics or by
abandonament of his Lot.

(2) Subordination of the Lien to Mongages. To the extent specified
herein, the lien of the Asscssments provided for herein ageinst a Lot shall be
swhordinate to the licn of any recorded first mortgage covering suck Lot and to any
validtax or special assessment lien on such Lot in favor of any governmental toang
orasscssing authority. Sale ortransfer of any Lot shatlnot affect theassessment Jiew.
The sale or transfer of any Loty o gage lorecl orany p di
inlieuthereofshal), b - extinguishithe lienofsuci A astopay
which became duc motc than six {6) menths prior ta such sale or transfer. No saie
or transfer shall relieve such Lot from liability for any Assessments thereafter
betoming due or from the lien thereof.

) Ceitificates. The Association shall, upon demand by an Owner, atany
time. furnish a certificate i writing mgied by anofficer of the Association'that the
Assesstacnts on a Lot havo bicen paid ér°that cortain Asscssments remain Gnpdid, as
the case may be.

(i)  AngyalBudget By a majétity Volc of the Dirgetors, the Board of
Direclors shall adopt an sinual budget for the subsequent fiscal year, which shall
Bi6vide for ollocBiGTof SXpEises i Stich @ ainer el (he bbhgalions impostd on
the Association by the Deciaration and this Sisppleméntal Declaration will be met.

6. -Architecturat Control.

(a)  TheDesignReview Board. A Design Review ‘Board consisting of
three (3) or more Persons shal) be esteblished by the Board of Direttors of the
Ats6oiation. Priorto the Applicable Date, the members of the Design Revicw Board
shall be appointed by D Tt Rer, one (1) of the members of the Design
Review Board shall be sppointed by the Board of Directors of the Corporation and
the other bers shall be app d by the Board of Directors of the Association.

(b)  Purpose. The Desigri Review Board shall regulatethe cxtemal design,
appearance, use, location and ainténance of the Patcel and of all iiziprovements
thereon 1n suchisfiner as to'preserve and énfidnce vatues, tomalntaina himonitus

fationship among pi ils and the natural vegetation and
lopography consistent with the design (heme of the Village Center established by
Decl lo implement the develop dards and guidelines set forth in the
Zomng Osdi d oiripliance with the Biiilding Guidelines established

by Declarnt for the Village Center.

-11-
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©) B_mmmg_Amm( Except as olfenvise sxpressly provided in this
P o i repars, change of colers,
i 1k or modification of signage or
other work thatin any way alters any Lot ortho extenor of the improvements locatcd
thereors from ils natural or improved state cxisting on the datc such Lot was first
conveyed in fec by Dectarant 10 snother Owner (including, but not limited to, (i)
consinuction, erection or afteration of any Unit, Multifamily Structure, Multiuse
Stricture, other building, fixture, equipment, fence, wall, swimming pool, ball cour,
patio, deck, parking area, or other structure on a Lot, or (ii) any plantings, other
landscaping or exterior lighting on a Lot, (i) the istallation or alterition of any
signage on any Lot, Unit, Multifanily Strugture or Multinse Stracture, or (iv) the
removal of any Significant Treo from a Lot, shall be made or done withitilt the prior
approval of the Design Review Doard of a Lot Development Plari therefor. Priorto
commencement by any Owner éther than Declarant of any Building Activity a Lot
Development Plan with respect thereto shall be submitted to the Design Review
Banrd, and no Building Activity shill be conimenced or cofitinued by any Person
other than Declarant withouCthicprior whitten dipproval &f the Design Review Board
of a Lot Devetopment Plan relating to such Boilding Activity. Such appmval shall
be in addition to, and hot iy liek of. 8il dpproval petriits and’or vari
ired by law from g I nuthenus hiaving jorisdiction over the Parcel,
andno Ownershali ke any Buildi jvity withit'the Parcei unless 811 lcgal
requirements have been snn’sﬁcd Ap‘pn:v;l by thé Design Review Boardof a Lot
Development Plan shail not be d d to iniply conipli with_approval
consénts, peffits arid/or varfices équired by law Foi goverrimenial aithir
having jurisdiction ovefthe Parcel. Eath Owner shall cofiplete alliiprovements to
a Lot striétly in accordamee with the Lot Devel§pment Plan approved by the Design
‘Review Board. “As used in this subparagraph {¢), “plantings" does not include
flowers, bushes, shirubs or other plants having a height of less than cighteen (18)
mches.

changes i nﬂde,
F

sxcavatione,

(@)  Procedures. In the event the Design Review Board fails to approve,
madify or disapprove in writing a Lot Development Plan within sixty (60) days after
notice of such plan has been duly fited witlithe Design Review Board in accordance
wilh proced! ished by Decll or, subsequent to'the Applicable Date, the
Boird of Directors, approval will be deemed demicd, A decision of the Dedign
Revicw Board (ificluding a denial resulting frof the failure of such Board fo act on
the plan within the specified period) may be appealed to the Board-of Direclors
which may reverse or mdify such decision (including agiprove a Lot Development
Plan deemed denied by-the failure of the Designt Review Board to act on such plan
withtin the spetificd period) by a two-thirds (2/3) vole of the Directors then serving.

()  Guidelines and Standards. The Design Revicw Board shall have the
power to establish and modify from fime to time such wrilten architectural,

12-
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Description: Hamilton.IN

lighting, fencing 1 facitity and signagc design guideli y
stundards as it may decm appropriuic to achicve the purp t forth in subparagrapt
b}t the cxtent that such design guidelinas and slandard arc not in conflict with the
specitic provisions ef the Declamation, this Supplemental Declaration, the Zoning
Ordinance o, prior lo the Applicable Datc, the Building Guidelines cstablished by
Decl Any such guideli dard may beappealed to the Board of Directors
whichmay teaminate or madify such guideline or standand by atwo-thirds (2/3) voic
of the Directars then serving. The Building Guidelines may establish different
standards and requirements for various Lots in the Parcel based on the size, location
and vse of such Lots and the improvements to be focated thergon.

() Application of Guidelines and Stondards. The Design Review Board

shall apply the Building Guidefines i a fair, uniform and reasonable manner
isicnt with the discretioninh inthedesignroview process. In disapproving
any Lot Development Plan, tho Desigu Review Boord shall fimish the applicant wilh
specific reasons for such disspproval and may suggest iuddifications in such pian
which would render the plan acceptable to the Boaid if resubifiitied,
Notwithstanding the foregoing, the Design Review Board shall have the fight to
disapprove any signhge which mn ifs ) fettered discretion: it deems
and such disapproval may bebased solelyon aesthetic consideratiéns.

(¢) Design Consutants. The Design Review Board may dlilize the
services of architects, engineets and other Persons possessing design expertise and
“ exper in evandaliag Lot Déﬁélﬁ;iﬂ\iﬁ(?l'uﬁs.'Nﬁi's’u‘t‘n’ﬁfﬁﬁ' ofihyEonftictof

\nterest or iraproprety shall be-drawn or assiimed by virtue of the fact that any of
such consuitants arc affiliated with Déctarant or a Degignated Baildér or niny, fitm
time to- time. represent Persons filing Lot Develepment Plans with:the -Design
Review Board.

() Existing Violationsof Siizipt 1 Dectardtion. The Design Review
Board shall not be required to consider any Lot Devéldpment Plan sutifhitted by an
Ownerwho is, at the time of sub ion of such Lot Dy i Plan, in violoti
of the req of the Declaration, this Supp 1 Deci andfor the
provisions of the Zoning Ondinance, unless such Owner subnuts to the Design
Review Board With such Lot Davelor Plan an 1w blc apr and
undertaking (with such surety as the Board may reasonably reqifife) to remove from
the Owner's Lot any improvements, landscaping, exlcrior lighting or signage

constructed and/or installed prior o the Subimussion of a Lot Develop Plan’(or
constructed and/or fastalled in viol of apreviausly approved Lot Develop
Plan) to the extent any such previous! d and/or installed impr

y

{andscaping, exterior lighting or signage is not subsequently approved by the Design
Review Board. The Design Review Board shall have thepower to recorimend to the
Board of Di that the A fon assess an Archi 1 Control A

13-
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ag:nnsl any Owner who fails (o comply with the req of this Suppl {

the Regaster of Regul ar the provisions of the Zoming Ordinasce.
Under no circumstances shall any action or inaction of the Design Review Roard be
deemed 1o be unrcasonable, arbilrary or capricrous i, at the ime of such decision,

the Person having submitted 4 Lot Development Plan for approval by the Design

Review Board has violated this Suppl | Declaration, hc Reg of
Regulations or the provisions of the Zoning Ordinance and such violation remains
uncured.

()  Exercise of Discrtion. Declarant intends that the members of the
Design Review Board exercise discretion n the yperformence of their duties

with the provisions of subparags oy h{f), and every Gwner by the purchase

of a Lot shall be ively } to have d m lhc i ol‘
discretion by such members. lnany]udxcml ding chall g adeteimi

hylhx: Design Review Board and inany aclion mmaled to enforce lhts Stipplemental

D inwhich an abuse of discretion by the Design Review Bourd is mised as

a defense, abusc of discrelion may be eslablished only if 2 ble Person,

ighing tho cvidence and drawing all § in favor of the Board, could only

todo that such i d an abuse of discretion.

0) Liabitity 6fBoard. Néither the Desigri Review Bddrd, ot any member
oragent thereaf, nor Declarant shall beresponsible in any way forany defccts in any
plans, specifications or other materials submitted to it, nor for any defects in any
work gilic iccoiding theréto, Futlher, the Boarddocs figt fiake, and shalimof be
deemed by virtue of any action of approval or disapproval taken by it tohave made,
any representation or warranty as 4o the sullabtllly or advisahility of the design, the
engineering, the method of lved, or the ials to be uscd.

(k)  Inspection. Mcmbersufthe Design Review Board may inspeet work
being performed to assure compliance with these Restrictions and applicable

regulations.
2. Blectoml Pareel. The Parcet shalt constitute an Electora!l Parcel for the purpose of

clection of Directors of the Corporation.
8. Retail Opcrations.

® Mmmmi_qm_e.w&@.lm Prior to the Applicable Daie,

Decl may establi tiours of ion by Owners or Occupants of
Retait Fasilities Jocated in the Parcet, I-’ollo\\-mg the Applicabl¢ Datc; the Board of
Di ofthe A i blish such hours uniess a deed to a Lot contains

a covenant on"the part of Detlarant not to establish such hours with respect to
operations by the grantee destgnated in such deed, or ils successors.

-14-
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()] Doors ip Sirest Froats. Unless the Design Reviow Board approves &

from thizs R tion or pli with such Resiriction would violate
applicabla Jegat requirenients. afl doorsin  Street Front shult at all times be aperable
and shall afford dircct access from the street fo the Commercial Unit during the hours

the Owner or Occupant of such Commercial Unit 1s open for business.

(6}  Store Windows. Store Windows of a Retail Facility shall be
unobstructed and maintained at all times sa that the interior of the Retail Facility
visiblc from the street. This Restriction shalt not precfude window displays and
window signage which, in the judgment of the Design Review Board, 15 consistent
with the characler of the retail opecali ducted on the ises and does not
untcasonably obstruct visibility from the sireet.

9. Master Morketing. The A ion may cstablish a master mark budget and
nclude the amount thereofin the annual budget and the Parcel A provided, , that

(2) any such Assessment shall be fevied only against Lots on which a Retail Facility is located mul
(b} the amount of such master marketing budget must be approved by not less thana'majority of the
Owners of Lots which would be subject 10 assessment for such purpose.

10, Restrictionson Use.

(@  UsesReqiiring Centificate o Appropriatencss, Nouseshill be made
of any C { Lot, Building or other imp: in the Parcel which

camEtilntes a Reguiated Uscuniess (he Design Review Board iis issuéd a'Centificate
of Appropriatenress authorizing such use and such Certificate contnues in full force
andeffect. A Certificate of Appropriaténcss shall authorize a Regulated Use only 1n
the prermses specificelly identified in such certificate and shall be valid anly for s¢
jong as there is to subslantial change in the method of operilion of the Reguialca
Use from that authorized i the Cenificate (“Matenal Change™). If thiére 18 any

Material Chinge or if any Regulated Use authorized by the i ofa Cettificate
of Apg i shall be di inued for a period in excess of forty-five (45)
tive days exceptas a of lty, then, in either of such events,

the Design Review Board may revoke the Certificate of Appropnateness. A
Certificate of Appropriateness shall run with the premises identified therein and nol
the applicant to vliém such ctrtificate was issued and, cxcept as dtherwise provided
herein, shall continue in full force and eifect so long as the Regufated Use confinues
1o be coriducted on the premises tiotwilhstanding o change it the Owner or Occupant
ofsuch premises. I, however, a Régufated Use s discontinued foraperiod in excess
of forty-five (45) conserutive days other than as a consequence of ‘castaily, then the
Certificate of Appropriatencss shall terminate and any fiiture Regulated Use of the
premiscs shall require the sssuance of 2 new Centificate of Appropriateness. The
Design Review Board may condition theissuance of a Certificate of Appropriaiencss
upon compliance by the Person engaged in the Regulated Use with

v g
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" doth

i 7 g the canduct of the Reguiated Use., Ifany
such Person fails 1o comply with such standards and requirements, the Design
Review Board may. after written notice to such Person. revoke the Centificate of
Appropriateness if compliance 1s not cfiected within ten (10) days following the
giving of such notice; provided, however, hat suchinotice shall be required only with
respect to the first mstance of noncompliance which oceurs in any twelve-month
penod and in the event of more than one instance of nencompliance within such
period the Design Review Board may revoke the Cenificate of Approprinteness
without prior notice or apportunity to cure.

(b Exclusive Uses. Declarant by deed, lcase or other instrument may
grant to any Owner or Occupant the exclusive right to the use in the Tract of a Retail
Facility for one or more specified retail purp (an “‘exclusive use™}, and no other
Owner or Occupant shall use any Commercial Unit for a use'that constitutes an
cx¢lusive use if notice of the exclusive use is incd in an of record;
provided, however, that no Owner or Occupant shalt b restricted in its use of a
Commercial Unit for 2 retail purpose (the “conflicting use™) as a consequence of an
exclusive use, notice of which was first placed of record subsenueat to the
commencement of such canflicting use by the Owner or Occupant.

(¢)  Proliibited Uses. NoLot, Bailding orather strufture shall be used for
a parlor, an “aduli"t { g to pomographic

a so-called "hend shop”, a faneral parlor, a flea market, a warthouse or storage
facifity, wn off-rack betting petior, Aminiature goil course, a pinball or videogane
arcade, a used-clothing or thrifl shop, a check-cashing service or pawn shop, any
dangerous, noxious or offensive trade or business or any illegal trade or busincss.

11,  Coripliance by Qecupants. Each Owner shall undertake in good faith and with duc
diligence to causc Occupants of Units on its Lot to comply with the Zorung Ordinance, the
Declaration, this Suppl I Declaration and all rules and regulations duly adopted by the
Comoration, the Association or the Design Review Board.

12.  Encroachmenls. A perpetual sasement is hereby created on cach Lot or other parcel
of land in the Parcel upon which an Encroachment cxists for (e benefit of the Owner of the Lot
containing the improvemeat which constitutes the Encroachment, In the event an encroaching
Commercial Unit or Multiuse Structure shalt be partialiy or totally destroyed as a result of fire or
other casualty or as a result of the exérmise of the power of eminent domain or a conveyance in
anticipation thercof, and then rebuilt in its original configuration or substasitially 1n accordince with
a Lot Development Plan approved by the Desigh Review Board, any resulting Encroactiment shall
be peririfited and a perpetval casement therefor is hereby créated for the benefit of the Owner of the
encroaching structure.
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13, PanyWalls.

() Genemlmiesoflaw o Avply. Bach watl that 1s built as a pari of the
onginai construction of a C il Unit or Multiuse S and placed on the
dividing linc between Lots shall constituic a party wall and, 1o the extent not

with the pr of this Paragraph 13, another Supplemental
Decloration or a ded ag! t Owners of adjoining Lots who share
a party wall, the general rules of Indiana law regarding party walls shall apply
thercto.

(o) Sharing of Repair and Mainienance. The cost of routine repur and
maintenance of a party wall shall be sharcd cqually by the Owners whe make use of
the wall unless other proviston for such routine repae and manlenance is made m
another Suppl I D ora ded ag t b Owners of
adjomning Lots who share a party wall.

(©  Destruclionby Fire orQther Caguaity. Ifapasty wall isdestroyed or
damaged by fire or other cause, then, unlcss other provision for restoration is made
in an6ther Supplémental D ionorina ded ags th
adjoining Liots who share a piaty wall, either Owner who has used the wall may
restore it, and if the other Owner tliereafier makes uscof the wall, he shall cantribute
equally to the costof restoration thereof uniess the restoring Owner has theright to
call fora larger jbution from the quent user under a rulc of law regarding
Habitity for nogligens ov willful acts oromissions, in which cvent ihe subseqifent wscr

sholl make such larger ibution as may be lawfully d
(&)  Weath¢rproofing. An Owner who by his negligent or willful act or

omission canses the party wall'to be exposed to the clements shall famish the
necessary protection aghinst such clements and shall bear the entire cost thereof.

()  Righisand Duties Runwith Lagd. The rights and dutiesof'an Owner
with respect to a party wall under this Paragraph 13 shali be apr to sach

Owner's Lot and shall pass 10 the successor in litle of such Ownet.

14, Insumnce. Each Qwner shall obtain and maintain withresp toall Buildi d
by him in the Parcel insurance with respect fo such Buildings and related building equipment
nsuting against any peril included within the classification “All Risks of Physical Loss” in amolnts
at all times sufficicat to prevent the Owner from becoming a co-insurer within the temms of the
applicable policies and under spplicable law, but in any cvent such n-!surmcc shall be maintained

1 an amount equal e the full insurable valueof the Buildings and building equip the térm " foll

insurable value” to mean the actual replacement cost of the Buildings and building cquipment

(without taking into account asy dep jon, and exclusive of ! footings and

found deteriumed iy by an 1osurer, a recognized independent i broker or an
KLA
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sndependent apprasser selected by the Owner. The uired by this Paragraph 14 shall be
1ssued by a fi {ally responsible insurer auth { 1o issuc y i the Swie of
Indisna, Bach Owner shatl defiver Uy to the Associati it of the of the
wsurance herein sequired. Each Ownet and Oueupant siall comply with all insurance requirements
and shalt not bong, keep or permit any condition to cxist on the Lot or in {he Building which would
bu prohibited by an requi or would invalidate the ge required
h The ¥ coverape required under this Parsgroph 14 may be effected under a
blanket policy or policics covering the Building and olher propertics and assels not constituting, a
part of the Building; provided that any such blanket policy shall specify the portion of the total
coverage of such policy that 1s all d to the Building and any sublimit in such blanket policy
applicable to the Building and shall, in any case, comply in all other respects with this Parugraph 14,

15.  Muantenance, Repay {acements.

()  Byjldings. EachiOwner shall, at his osvn expensc, be responsible for
the reparr, o ibn and rep of the Buildings and other
dimp: ed by him, and each Owner shall promiptly perform
alt maintenance and repar which, if neglected, might ad 1y affect the
integrity of the cxterior appearance thereof, incliding but ot limited to painting of
extetior wood surfaccs and repaifiting on a regular basis of all other extenor painted
surfaces. In the evént that the maintenance or reparr of any Building or other
siniéfure or iriprovefnent is reasonably necessary in the discretion of the Board of
Ditectors {0 preseeve the stractural integrity or sightliness thereof, or is otherwise
nagessary for the baalth and safsty, or-inthe intercst of the goneral welfare, of the
Owners of Lots in the Parcel; the Board of Directors shall have the power o seek
injunctive relicf to compel compliance with this Restaction or the Board may
undertake such maintenance or ropair; provided that no such mawtenance or repaiv
shall be undertaien “#iihout a resolution of the Board of Dircélors and reasondble
writien nolice to the Qwner and, provided further, that the cost thereof shall be
assessed against the Lot on which such maintenance or repairis performed and, when
s0 assessed, a statewent for the amount thercolshall berendered promptly to the then
Ownoer of said Lot ot which tims the Assessment shall become due and payable and
a conlimling lico and obligation of said Owner i all respects as provided in
Paragraph 19(1) of the Declaration.

()  Grounds. TheOwnerofeach Lotshall at hisexpenseproperly imgate
and keep the grass, trees, shrubs and other plaitings located thereon ot 1n a tree
{awn adjacent therelo nouvished and neatly cul, cultivated or trimmed as reasonably
necessary to famntgin the same at all times in a good and sightly condition

ppropnate to a first-class coi ial center and, if stich Osvner fails to do so, the
Corpotation may undertake such nitintenance and asses the Maintenance Costs
thereof as a Specisl Assessment agamst the Lot, or the Corporation may seck
mjunctive reliel to compel compliance with this R i

-18-
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(¢ DamageofDestruction, Ifa Building locatedona Lot is damaged or
destroyed as n consequence of fice, storm or other avent (“Casunity™) to the extem
shat the cost of reatoretion of replecement thrronf ix fese than the fair matket vahie
of such Building prior to the Casually, then the Qwner thercfor shall promptly
restore, repair, replace and rebwild the portion of tho Building so damaged or
destroyed as nearly as possible to s qualily, utility, value, condition and character
ymmediately prior to such Cusualty. Such restoration shall conform to the Lot
Development Plan originally approved for such Building cxcept (o the extent that
devistions therefrom have been approved in wiiting by ihe Design Review Boand.
Ifthecost of| i replag | ds the fair ket value of the Building
prior fo the Casualty, then the Owner shall not be required to repair or restore (but
if it ciects to so repair or restore, it shall do so'in dance with this P
15(c)), and in the event the Owner cleets not o repairor sestore the Building, itshall,
us soon as practical after such Casualty, remove all debris front the Lot and take such
actions as are necessary to make the undamaged portion of the Building mto 2
functional economic unit insofar as it is possible under the ci Areas of
the Lot previously occupied by a Builiding damaged by Casualty and not restored
shili be promptly fand din dance with 2 landscaping plan approved by the
Design Review Bosrd. A$used thissuby h(c), “Building"™d melude
a Milltifamily Stitcture,

16.  Paking. Norecreational vehicle, motor home, truck which exceeds % tonmm weight,
tsailer, boat or disabled vehicle shall be parked or store overnight or fonger one Lot in apen vicw

from ApaBlicstreet.
17.  Recregtiongl Facilities. No swimming pool, basketbatl goal, tennis court or other

outdoor recreational eqiipmentor fatility shallbe lacatedona Lot without the ptior written approvat
of the Design Review Board, which approval may be conditioned or denied in the unfeitered
discretion of the Board.

18. Gubage and Refuse Disposal. Al fatilitics and eqitipment for the sterage and
disposal of tubbish, gasbage oréther waste stiall e confined to an caclosed area out of public view
and shall be matntained in a clean and sanitary manner.

19.  Anignpasand Receivers. Nosatellite receiver, down-link or antenna which is visible
from & public way or frm any 6ther Lot, and no satellite dish greater than cighteen (18) inches in
diameter shall be located on any Lot without the prior written consent of the Design Revicw Board.
To the extent perihitted by regulations of the Federal Confifiiimications Comimssion, the Design
Review Board may scfuse to spprove any soteflite dish which is visible from a public way. The
Design Review Board 'thay establish Restrictions refiting to the screening of satellite receivers,
down-links and dishes and antennas.

-19-
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20, Utilities. Al utilitics serving the Buildings and other imp focated on the

Parcel shall be undesgy ided that the foregoing shall not prohibit underground wtifitics to
et eonneeted with btility lle-m Incatinng ahnve nmnnd nn excterior walls af the Ruildings 1o he
constructed on the Parcel i liutely adj; 1o the fons where such underground uilities
penetrate the ground,

21, Gengral Community Rules.

(a)  Binding Natre. Each Lot shall bz subject to the guidelines, rules,
rcgulations and procedures adopted by the Corporation, the Association or any
instrumentality thereof in accordance with the anthority granted by the Declaration
arid this Supptemental Declaration.

®)  Rule-Mzking Authority. The Design Review Board may adopt
general rules and regulations relating to the use and enjoyment of the Village Centes
appropriate to the maintenance of the Village Center 25 a vital relail corz of 3 Girst-
ciass residentia) comtisidaity. Such genérhl Pales thay be amended by a two-thirds
(%4) vote of the Desigr Reviow Board. Subsequent to the Applicable Date, any such
amendtient may be made-only after a public heaning for which-due notice to-all
affected Owners has been provided, antl if such amendments are spproved by a two-
thirds (%) vote of ik Bonrd of Dircclors. All géneral tules and any subsequent
amendments théreto shall be placed in the Register of Regulations and shall
constitite Restnttions.

22.  BuildingRequirements and Guidelines. The Owners of Lots inthe Parcet shall atatl

times comtiply with the Building Guideli dopted by Decl or the Design Review Board.
23, Outside Activities. No sidewalk, patio, arcade, parking arca or other exterior space

shall be used for any eommiértial or recreatidnfil Tiipose except in totiformity with guidelines and
regulations adapted by the Design Rovicw Board.

24.  Mechanic's Ligns. Bach Owner agrees that in the cvent any mechanic’s lien or other
statutory lien shall be filed against its Lot, any other Lot, a Coramon Parking Lot or any Community
Arca by reason of work, fabor, services or materials supplied to or at the request of such Owner
pursuant to any constructivi on its Lot, or at the request of the Owner or an Occupant of the Lot
pursuant (o any construction by said Owner or Occupant, it shall pay and discharge the same of
recard within thirty (30) days after the filing thereof, subject 1o the provisions of the followng
sentence. Each Owner shall have the righit to contest the validity, Afttnt or applicabllity of any
such hens by appmpnale Icgal proceedings, and, so long as 1t shall fumish bond or indemify as

d and be p ing such contest in good faith, the requirement that it pay and
discharge suu:h liens within said thirty (30) days shall not be applicable; provided, however, that in
any evenl such Owner shall, withiisf thitty (30) days after the filing thereof, bond or indemmnify
aganst such Jiens in mmount and in form satisfactory to induce the title inisurance company which

-20-
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wnsured title 10 the respective parcel, to nsure over sich liens or to teissue and wpdate ils exisung

policy, binder or without showing titie ption by reason of such liens, and shall
i ifv and less Decl heGther Owners. the Corporation and the A iation from
all foss d tiabilily, exy or claim wh including rcasonnble " fees ond

other costs of defending againsttE furcgoing) resilting fromhe assertion of any such liens. Inthe
event such legal proceeding shall be finally concluded (so that no flther appeal may be taken
adverscly to the Ownercontesting such liens) such Owner shal, within five (5)days thereafler, cause
the liens to be discharged of record.

25.  Taxes. BachOwisr shall pay (or cause to be paid) before delinquency all real estate
laxes and assessments (herein collectively “Taxes”) levied onils Lot and the improvements situated
thereon. Each Owner may, at ils own cost and cxpeasc by appropriate proceeding, cantest the
validity, applicability and/or the amount of any Taxes. Nothing m this Paragraph 25 shall require
an Owner {6 pay any Taxcs so long as it contest§ ihe validity, dpplicatiility or the améurit thercof in
good faith snd so long as it docs not allew the affected Lot to be focfeited to the imiposer of such
Taxes os a result of its nonpayment. 1f an Owner fails 1o eomply with this Paragraph 25, the
Dect ortheA i61 moy pay the Taxes inquestion and, ifit does, shall be entitled (o prompt
reimbursemint front the defaillting Owner for the sums so expended with interest thereon at the rate
of ten percent {10%) per anntm.

26. -Nuis@res, Bagh Owher find Océupant shall operate s busiriess or cofiduct its
operations s the Parcel so that né ftisance will oceur on its Lolor'any atca adjacerit thereto which
may be subject to'the control of such Owner or Occupant.and so that no other Ownet or Occupant

“of & Lol the Parcel-oF T Residenlinl Coria roXimily fiefeto Wiil b Uircasonably aniioyed,
digtirbed or interfered with.

27.  Sccurity Opésations. Each Ownerand/or Occupant shall, atits sole exp provide
the secunty pessoriniel and égipment it deems to be requiced for the protection of persons who, and
property which, shiall from time to time come or be upofithe Lot or Building owned by such Owner
or d by such Occupant. None of Decl the Corporation or the Associati any
responsibility for, nor shali have any linbility with respect to or a3 a consequence of, unfawful acts
conisiitted by Persons m, on or abigut the Parcel or the Community Asea.

28.  Enviromsmental

(@)  Defiitions. As used herein, the following terms have the meaning
indicated:

(@) “Environmental Laws" - All federal, state and
municipel Iaws, ordinances, yules and regiilations applicable to-the
environmental and ecologicat condition of a Lot; inclading, without
limitation, the Federal Comprehensive Buvironmental Response,
Compensation and Liability Act of 1980, as amended; the Fedcral

21-
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Resource Conscevation and Recovery Ach the Federal Tome
Substance Control Act; the Clean Air Act; (he Clean Water Act; the
nulos and regulstions of the Federsl Enviranments! Protection
Agency, or any other federal, state or municipal or govemmental
bonrd or entity having junsdiction over the Lol.

(i} “Hazardous Subslances™ - Includes:

()] Those substances included within the
definitions of d " d
als,” “toxic sub " “solid wastc™ or
“infectious waste” in any 6fthe Environmenta] Laws;
and

(2) Such dther substances, materfats and
wastes which are or become regulated under
applicable local, state or federaf law, or which are
‘clagsified as b d toxic or infectious under
prescnt or future Enviconniental Laws or other
federal, state, or iocal laws or regulations.

)  Comiplithee. Fach Ownerafd 02S0pant, s ils solecost and expense,

shall promptly confply with-all Envirotimentat Laws which-itapose any duty upon
“dithicF of Tt Wilh rspect 15 the use, dctupancy, mintenance or afteration of the
Lot and/er the Buildings thercon. Bach Owaer afid Occupant sHall proxiptly cofiiply
with any notice fram ity source 1ssued pursuant to Environmental Laws or with any
notice from &ny 1 pany p gl use; pancy, mai or
alteration of a Lot or Bailtling thereon.

()  Restnctions. No Owner or Occupant shall couse or pétmit o occur:

[6)] Any violation of Erivironmental Laws reluted to
environmental conditions on, under, or about the Lot or a Building,
or arising frém use or occupancy of the Lot or a Building thereon,
incliding, but nol limited to, soil and grotind water conditions.

-() The use, g ion, release, {: refining,
production, processing, Starage or disposal of any Hazardous
Substances on, under, or abbut the Lot or a Building'thereon, or the
transpartation to or Gom tho Lot or any such Boilding of any
Hazdrdous Substances, except as mecessary and approprialc for
residential, general office or setail use in which case the use, storage

or disposal of such d shall be perforraed i

22-
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P with Env 1 Laws and the highest standards
prevailing 1o the indusicy.

{d)y Naou flidpvits, Ete. An Owncr shall immediately nofify
Declarant and the Association of (i) any violation by Ovner oran Occupant, or thetr
respective employees, agents, representatives, mvitees or of

Environmental Laws on, under or about the Lot, or (ii) the prescnce or suspecied

of any Hazardeus Sul on, under or about the Tat and shall

fintely deliver to Decll and the A jon any rotice received from any
source by any of them refating to (i) and (i) above.

[C] ightso d the Association.

[0} Dect the Association snd their respective agents
shall have the right, but not iheduty; upon advance notice (cxcept in
the casc of emergensy when no natice stiall be required) to inspect a
Lot and all Buildings theseon and conduct tesls thereon at any time
to detertiine whetheror the extent to which thete has been a violation
of Environmental Laws or wheher there are Hozardous Substances
on, under or about the Lot or any Buildng thereon. In exercising
theitrights herein, Décldfant difdthe Association shall usereasonable
&ffotts to Miffitdize interfetence With tie businessbemng condiicted on
the Lot but neither Declarant or the A ion {or their resp
sgeals) sl be- bl for Ty interference, loss, of damidee to-any
praperty or business caused thereby.

(i) If Declarant, the Assacidtion or-any ‘governmental
agency shall ever requice testing to ascertein whether there has been
a releass of Hozardons Substances on, utder ot abut a Lo or any
Building thereon or a violation of Envirgiishintal Laws, and such
requirement srose 0 whole or in part because of an 3¢t or omission
on the part of the Owner or Oceupani of such Lot or Bailding, then
the reasonable costs thereof may be assessed by the Associalion
against the Lot as a Special Assessment.

() Indemnification. Each Owner shall indemnify and hold harmiess
Declarant, the A ahd thiir respective agents or employees from any and all
clamms, loss, lisbility, costs, expenses or déimage, incliding attoreys’ feos and costs
of remnediation, incurved by any of them i connection withvany breach by an Owner
or Occupant of its obligations under this Paragraph 28.

23
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2% Amendments.

{2 Generally, This Supplemental Declaration may be 2mended at any
time by an instrument signed by (i) the approp fhicers of the A ion acting
pursuant to authosily granted by (A) not less than two-thirds (%) of the votes of the
Members cast at a meeling duly called for the purpose of amending this
Supplemental Declaration and (B)2 majority of the Directors of this Corporation and
{if) to the extent requised by Paragraph 27 of the Declaration, Declorant.

() ByDeclarant. ThisSupplemental Declaratibnmay beamerided al any
time prior to the Applicable Date by Deciarant as provided in Parngraph 29(b) of the
Declacation.

()  Limiations on Amehdments. The right to amend ihis Supptemental
Diccloration is subject to the provisions of sibparagraphs (c) and (dy of Paragraph 29
of the Declaration.

30.  Bnforcement. The right to enforce cach of the foregoing Restnetions by igunetion
or other lawful-means, together with the right to cause the removal by duo process of law of
mmprovemenls crected or maintaided m violation' thereof and to reduire discoritibudtion of a
Regulated Usc for which no vaYid Ceffificate of Appropraténcss i in effect or of any exclustve use
which violates Paragraph 10(b), is reserved to Declszant, the Associatian; the Design Review Board,
the Owners of the Lots in the Parcel; their heiss aid assigns, and to the Zoning: Authority, their
sticcesgors and atsigns, who aré éititied fo siicir felier Wittiowt it ¥éqiired to Show any dimbge
of any kind to Declarant, the Association, the Design Revicw Board, any Owneror Owners, or such
Zoning Authority by or thiough any such violation or atiehipted violation. Underno trcuristances
shall-Declarant; the Association or the Design Review Board be lisble for'damages of any kind to
any Person for fuilure to abide by, enforce or carry out any provision or provisions of this
Supplenicital Decldration. There shall be b Tghts of reversion ar forfeiturc bf title resitling fom
any violations.

31.  Scverability. Invalidibon of any of these covenants and restnctions of any part
thereof by judgment or coust order shall not affect or render the remainder of said covenants and
tnvalid or1 3

P

32,  Non-Liability of Declarant. Declarant shall have no duties, obligations or liabilities
hercunder except such as are expressly ¢ by Dec and 1o duty of, or warranty by,
Declasant shalt be implied by or inferred from any term or provision of this Suppl I
Declaration.

33,  Genemsl Provisions. Except as the same may be amended from time to time, the
foregoing testrictions will be in full force and effect wtil January 1, 2030, at which time they will
be iy ded for periods of ten (10) years, unless by a vote of the mayority
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ofthe then Owners of Lots in the Parcel it is agreed that these Restrictions shall terminme in witole
or1n part.

N WITNESS WHERFEOQF, this Suppl | Dectoration has been d as of the dale
fiest ahove wniten.

BRENWICK TND COMMUNITIES, LLC

RN

Tom Charles Huston, Co-Manager
N,

STATE OF INDIANA } N
' ) Ss:
COUNTY OF HAMILTON )

Before me, a Notary Public i and for said County and State, personally appeated Tém

Charles Huston, the Co-Manager of Breawick TND ConZnunities, LLC. an Indianalinuted liabitity
any, who acknowledged ion of the f ing Supp! tal D: ian of Car

and Restrictions for and on behalf of s#id coffipany.

«

WITNESS my hend and Notarial Seal this_2208 _ day of November, 1999.,1.1C
Vet

oy

Notary Piiblic Residing in

My Commission Expires:

e N
May 24,2000 (printed fighbguce

This instrument frepared by Tom Charles Huston, Attorneyat Law, 11 South Meétidian Street, Suite
1313, Indianapolis, Indiana 46204.

I¥TSS TOH Jauiy

.25~
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EXHIBIT A

Real Estate Deserintion

A part of the Southwest Quarter of Section 28, Township 18 norlh, Range 3 East, Clay
Township, Hamitan County, Indiana, described as {oliows:

Commancing al the Hortheast comer of the Scuthmest Quarier of sait Seciion 28; thenca South
B9 deg 14 tes 59 is West along the Nosth Fine of the saki Souttwest Quarter 840.18
ieel; thence South 00 degrees 08 ilhutas 03 seconds East 815.76 fest lo a point of curvature of
a cuive to the right, non-tangent t the last described course, having a radlus of 253.00 faet, the
radius poirt which bears Soulh 00 degrees 19 minutes 09 seconds West; thence Easlaily along
saki curve an arc distance of 16.74 feet 1o the Palnt of Beginning, which bears North 04 degrees
05 minutes 30 seconds East from sald radius point; thance coiinuiag séutheastedly along said
curve an erc distance of 376.67 feet to a point which bears North 89 degrees 51 minutes 5%
seconds East from said fadius pot; thence South 00 degrees 08 5 09 secohds East'106.36
feel; thence North 89 deg 59 51 ds East 56.17 feét to a point of tlrvalire of a
curva o the lefl having a radius of 974.00 feet, the radius paint of which bears Nekth 00 diigrees
08 miifites 09 seconds Wes; thence northeasierly along suld curve‘an arc distance of 80,65 feet
10 a point which bears S6Uth 04 degrees 52 91 East from said radius point:
thence South D4 degrees 52 minutes 48 saconds East 62.00 feel o a polfit of turvatliih of a cutve
1o the tight, non-taeiitio e (ast destribed tine, having a radids of 1026.00 feet, the radius point
of which bears North 04 dagraes 52 fminutes 48 sectnds West; thence southweslorly slong said
curve an arc distance of 13.78 feel to @ polnt which bears South 04 dégraes 08 minutes 38
seconds East iGm sald radius paint; thance South 00 dagrees 08 minutes 09 saconds East e
distance 430.32 feet {o a point of curvalure of a curve o the left having a radius of 20.00 feet, the
radius point of which bears Noith 89 degrees 51 minutes 51 seconds East; thence southeasterly
along said curve an arc distance of 33.19 Teel to a point of cattipound Guve or a curve o the left
having a radius of 1324.00 fael; the radius polrit of Which bear§ NG 05 degrees 13 minutes 51
seconds West; thence fiortheasterly along sald cutve an arc distance'of 8.91 feetto a fiintwhich
bears South 05 degrees 36 minules 59'seconds East iom sald radius point; thence Sobik"a5

g 38 59 seconds East 52.00 feet to a curve having a radius of 1376.00 feet, ihe
radius point of which bears Norii 05 degreas 36 minutes 59 saconds Wast; thence soithwestérly
along said curve an arc distance of 13.17 feet 1o a polnt which bears South 05 degress 04 mifutes
05 seconds East from sald radius point; thenca south 00 degrees 08 mifiutes 08 secands East
345.24 faet to point on a curve having a radius of 120,97 feet, the radius point which bears South

50 deg 45 mimutes 03 ds Weat; thancs southeaslery along sald cusve an arc distance
of 41,75 feet to a point which bears North 70 degraes 31 minutes 23 se¢tnds East ffom sald radlus
point; thence South 70 d k)l 23 ds West 50.00 feot to a point on a curve

having a radius of 70.97 feat, tha radius pain! whith bears Sdiith 70 degrees 31 minutes 23
seconds West; thence northwestedy along said curve an arc distance of 5.16 feet o a pdintwhich
bears North 66 degress 21 mi 15 ds East from sald radius point; thence S6uth 44

0 51 51 g5 Wes! 132.08 feet {o a point'on a curve having a radius of 70.97
feat, the radius pofnt which bears North 23 deg 2 a7 ds Easl; thence
southeasterly along sald cisve an arc distancas of 5.16 feet to a point which bears South 18
deg 12 mi 18 ds West from said radius point; thence Squth 19 degrees 12 minules
19 sscands West 50.00 feel to a point on a curvé having a radius of 120.97 feet, the radius pofnt

whicti bears N&ith 19 degrees 12 mitiiles 19 ds East; thence norit y along said curve
an are: distance of 41.75 feet fo a puint which bears Soiith 38 dagrees 58'niinutes 38 seconds West
from said radius point; thence South 89 degress 1 d 51 ds West 218,04 fest; thence
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South 55 dog 45 ml 55 ds Wast 74.81 leet to the point of curvalure of a curve lo
the [eft baving a radius of 26.00 fee\, the radius which bears South 34 degrees 14 minutes 05
seconds East; thence southerly along sald curve an arc distance of 29.38 feel lo a point which
bears South 78 deg: 25 26 {s Wesl from sald radius pelnk: thence eouth 78
25 26 ds West 52.00 [est to a point on a curve to the right having a radius
of 1026 00 fee!, the radius point which bears North 78 dag 25 minutes 26 ds East;
thence norihwesterly along said curve an arc distance of 74.92 faet lo a point which bears South
82 degrees 36 minules 29 seconds Wesl from said radius point; thence Soulh 89 degrees 561
minutes 51 seconds West 111.00 feet to the point of curvaiure of a curve to the right having a
radius of 500.00 feat, the radius point which bears Nosth 00 degrees 08 munutes 09 seconds Wesl:
thence northweslerly along said curve an arc distance of 111.12feel to a point Which bears South
12 deg 35 53 ds West from said radius point; lhence South 00 degrees (8
minutes 09 seconds Easl 1.51 feat; thence South 89 degrees 61 mitnutes 51 s West 52.00
faet; thence North 00 degrees 08B hinutes 09 seconds West 16.25 feet lo a paint on a curve to the
right having a radius of 500.00 feet, tha radius point Which bears Notth 18 degrees 47 mirutes 42
seconds East; thenca northwasterty along said curve an arc distance of 44.25 feet to a point which
bears South 23 51 mi 51 West {rom said radius point; thence Nofth 66
08 08 ds West 220.93 feel; thence Soull 00 degrees 08 minutes 09
seconds East 2.55 feat; thence South 89 degrees 57 ritlhules 51 seconds West 52.00 feet; thence
North 00 deégtees 08 rivitiuites 09 seconds West 25.70 feet; thence Narth 66 degrees 08 rhinules
09 secohds Wast 282.81 feet; thence South 00 d 08 09 East4.80 fest;
thence Sotilh 89 dégrees' 51 minules 51 seconds West 50.00 feat;’ “thenca NoTth'00 degrees 08
minutes 09 seconds West 10.27 fest; thenca Soiiifi §5 degrees 51" ifittes 51 seconds West 036
feet; thence Noith 24 d 08 08 s West 50:00 feal; lhance NG 85 déprees
59 rnbtoles '51 seconds Enst 26.15 feet; Ihan\z NoTth 00 o 08 i) West
666,08 feet; thenca Niith 45 ‘08 09 seconds West 25.14 feet' thence North 44
degrees 51 mfnutes 51 secqnds East 50000 feet: thignce Scuth 45 d 08 0

Eas! 4,50 feet; thence North 44 d 51 minutes 51 ds Edst 2 dist 238.20 feel;
{nence North 45 degress 08 Fliules 09 seconds West 450 feat; thence Noith 44 degrees 51
-minules 51 seconds East 52.00 feet; thence Soiith: 45 degrees 08 iinutes 00 seconds East 4.50
feet; thence North 44 d 5t 51 ds East 250.21 feet to a point-of cuirvalurs of
a curve 16 the feRt having a radius of 74.00 feet, the radius p4it of which bears North 45 degrees
08 minutes 09 seconds West; thence northeastetly along sald curve an-arc distancs of 32.33 feet
to a point which bears Sotth 70 di 10 " ds East from said radius point;
thence South 70 10 oinutes 1 ds East 52.00 fesi to a point of curvatitre of a curve
to'the right having a eadius of 126.00 {eel, the radius point of which bears Noith 70 degrees 10
minules 11 seconds West; thence soulhweslerly atong said cutve an arc distance of 6.49 fect to

a point which bears South 67 degt 13 mi 13 is East from sald radius poind; thence
North 89 degrees 51 51 ds East 112.94 feel: thence South 00 degrees 08 minutes
08 seconds East 52.00 feel; thence North 89 degrass 51 51 ds Easl 176.00 feet;

thence South 00 degrees 08 wiitutes 09 seconds East 4.50 feet; thence North 89 degrees 51
minutes 51 seconds East 80,00 feet; thence Noitl 00 degree 08 mintdes 09 sstonds West 4.50

feet, thence North B9 dagrees'S1 51 ds East 158.00 feet to 2 point of cusvalure of
a curve to Ihe right having a radius of 201.00 feet, the radius point of which bears Solth'00

08 08 ds East; thence south fty along sald curve an arc distance of
14.89 feet {o a point which bears Noith 04 d 05 mitwtes 30 East from said radius

point; thence Noth 04 degrees 06 minutes 30 seconds East 52.00{eet to the Point of Beginning.
Contalning 39.679 acres, more of less,
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/2 22
@ 200000000256
Filed for Reco in
HAMILTON Ci EIUNTY, INDIANA
MARY L CLA
On 01-03-2000 At 02 10 px.
AMEND DECLA 12. O
FIRST AMENDMENT
10
SUPPLEMENTAL DECLARATION OF COVENAN D RESTRICTIONS
OF

THE VILLAGE OF TCLAY

THIS FIRST AMENDMENT to that certain Supplemental Declaration of Covenants and
Restrictions of the Village of WestClay (Secondary Area, Parcel 2) dated as of Decembev /5, 1999
(the “Supplemental Declaration”), is executed as of the 23" day of December, 1999, by Brenwick
TND Communities, LLC, (*Declarant™), who by the execution hereof, hereby declares that:

1. Recitals. The following facts are true:

(a) The Supplemental Declaration was recorded in the
Office of the Recorder of Hamilton County, Indiana, on
December /3, 1999, as Instrument No. 999{38Y4

(b)  Declarant has the right unilaterally to amend and
revise the Supplemental Declaration pursuant to the provisions of
Paragraph 12 of the Supplemental Declaration.

(c) Declarant desires to extend the period within which
construction of a Principal Dwelling upon a Lot must be commenced.

2, Amendment. The second sentence of Paragraph 4(d) of the Supplemental
Declaration is amended to read as follows:

Unless a delay is caused by strikes, war, court injunction or act of
God, or is authorized in writing by Declarant, the Owner of any Lot
which on the date of purchase from Declarant is not improved with
a Principal Dwelling shall commence construction of a Principal
Dwelling upon the Lot within one (1) year from the date the Owner
acquired title thereto and shall complete construction of such
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Principal Dwelling within one (1) year after the date of
commencement of the building process, but in no event later than two
(2) years after the date the Owner acquired title to the Lot unless such
Lot is adjacent to a Lot upon which the Owner has constructed a
Principal Dwelling in which such Owner permanently resides.

3. Effective Date. The foregoing amendment shall be effective as of the date this First
Amendment is recorded in the Office of the Recorder of Hamilton County, Indiana.

IN WITNESS WHEREOF, this First Amendment has been executed as of the date first above

written.
BRENWICK TND COMMUNITIES, LL
By V\Zp\
Tom Charles Huston, Co-Manager
STATE OF INDIANA )

) SS:
COUNTY OF MARION )

Before me, a Notary Public in and for said County and State, personally appeared Tom
Charles Huston, a Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged the execution of the foregoing “First Amendment to Declaration of
Covenants and Restrictions” for and on behalf of said limited liability company.

WITNESS my hand and Notarial Seal this 23 day of December, 1999. u Lig ™,

... ......
o
,,

Von Lexgh Wilson, Notary Publlc Reﬁdmgm.
Marion County

o] ‘a \, ‘

3

Lt

My Commission Expires: August 13, 2006 .

o
This instrument prepared by (and should be returned to) Tom Charles Huston, Attorney at Law,
11 S. Meridian Street, Suite 1313, Indianapolis, Indiana 46204.

INDS8t TCH 352356

2
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00000030240 .
Eﬁﬁﬁmﬁiﬂmﬁ?%ﬁ iRorana
MARY L C

-2 1~ At 04:08 pe.

O Oe-21-2000 At 041

MQD e

S o FIRST AMENDMENT
Do C T0
THE SUPPLEMENTAL DECLARATION OF COVENANTS AND RESTRICTIONS
FOR PRIMARY AREA PARCEL NO. | OF
THE VILLAGE OF WESTCLAY

THIS FIRST AMENDMENT to that certain Supplemental Declaration of Covenants and
Restrictions for Primary Area Parcel 1 of The Village of WestClay dated as of November 17,
1999, (the “Supplemental Declaration™), is executed as of the Lﬂ day of Jume, 2000, by
Brenwick TND Communities, LLC, (“Declarant”), who by the execution hereof, hereby declares
that:

1. Recitals. The following facts are true:

(@)  The Supplemental Declaration was recorded in the Office of the
Recorder of Hamilton County, Indiana, on November 19, 1999, as Instrument No.
9967430.

()  Declarant has the right unilaterally to amend and revise the
Supplemental Declaration pursuant to the Provisions of Paragraph 13 of the
Supplemental Declaration.

2. Amendments. The Supplemental Declaration is amended as follows:
(a)  The following definition is added to Paragraph 1:

“Designated Lot” means a Lot which is subject to a
Supplemental Declaration which authorizes the use of such Lot fora
use permitted by Section 5.1 of the Zoning Ordinance other than a
use specified in Section 5.1AQ2), (2), or (4).

()  The definition of the term “Principal Dwelling” in Paragraph 1 is
amended to read as follows:

“Principal Dwelling” means a Living Unit (other than a Living Unit
which is located in a Multifamily Structure or Multiuse Structure or is a
Condominium) designated as the principal structure on the Lot.
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{c) Paragraph 3 is amended to read as follows:

Except for Designated Lots which may be used for any use
authorized by a Supplemental Declaration encumbering such
Designated Lots, Lots may be used only for residential purposes as
provided in Section 5.1A(1), (2), and (4) of the Zoning Ordinance
and for Home-Based Offices accessory to residential use of Lots as
provided in Paragraph 6 of this Supplemental Declaration. Not
more than one (1) Principal Dwelling and not more than one 1)
Accessory Dwelling may be located on a Lot which is not a
Designated Lot, and no Accessory Dwelling may be located on a
Lot unless a Principal Dwelling is also located thereon. No
Accessory Dwelling may be erected in front of the Principal
Dwelling or in the required front yard of a corner Lot unless the
Accessory Dwelling is attached to the Principal Dwelling by a
common wall. No home occupation shall be conducted or
maintained on a Lot which is not a Designated Lot other than a
home occupation which does not constitute a “special use” and is
incidental to a business, profession or occupation of the Owner or
Occupant of such Lot and which is generally or regularly conducted
at another location which is away from such Lot. No signs of any
nature, kind or description shall be erected, placed, or permitted to
remain on any Lot advertising a permitted home occupation.

3. Effective Date. The foregoing amendment shall be effective as of the date this
First Amendment is recorded in the Office of the Recorder of Hamilton County,
Indiana.

IN WITNESS WHEREOF, this First Amendment has been exccuted as of the date first
above written.

BRENWICK TND COMMUNITIES, LLC

ek A

Tom Charles Huston, Co-Manager




Requested By: PAULA 2000-30240 06\19\2002

STATE OF INDIANA )
) ss:
COUNTY OF HAMILTON )

Before me, 2 Notary Public in and for said County and State, personally appeared Tom
Charles Huston, a Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged the execution of the foregoing “First Amendment to Supplemental

Declaration of Covenants and Restrictions” for and on behalf of said limited liability company,

& .umumn
WITNESS my hand and Notarial Seal this / 2 - June, 2000, N ”':}._

Cathie D, Reamer, Notary Pubhc,\ (e N
Residing in Hamilton County "9,) .. ‘.ﬁ ‘d\"’

"'lllllm\

My commission Expires: February 1, 2007

This instrument prepared by (and should be returned to) Tom Charles Huston, 12722 Hamilton
Crossing Blvd., Carmel, Indiana 46032

TCH/edr
VWC miusc.
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[y

- 12/23/99
Secondary Area
. - Parcel No. 3
™ 29003082
¢ /’)] ‘1) SUPPLEMENTAL DECLARATION OF HAMILTON mumv, irbiana
Y COVENANTS AND RESTRICTIONS "ﬂﬂla_ao_gooo At 02155 on
= THE VILLAGE OF WESTCLAY  DEC COV RES = £3.00 '
B S
This Supplemental Declaration, dated as of the )8 day of __October , 2000,

by BRENWICK. TND COMMUNITIES, LLC, an Indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts are true:

A.  Declarant owns or has the right to acquire the real estate located in Hamilton County,
Indiana, more particularly described in Exhibit A attached hereto and incorporated herein by this
reference.

B.  This Declaration is a Supplemental Declaration as that term is defined in the
Declaration of Covenants and Restrictions.

C. Declarant intends to subdivide the Parcel into Lots upon each of which a Living Unit
may be constructed.

NOW, THEREFORE, Declarant hereby makes this Supplemental Declaration as follows:

1. Definitions. Words, phrases and terms that are defined in the Declaration of
Covenants and Restrictions have the same meaning in this Supplemental Declaration except as
herein otherwise provided. The following words, phrases and terms, as used in this Supplemental
Declaration, unless the context clearly requires otherwise, mean the following:

“Accessory Dwelling"” means a Living Unit which is attached to or located
on the same Lot as a Principal Dwelling, has an independent means of access and is
owned by the Owner of the Principal Dwelling but occupied by another.

“Board of Directors” means the Board of Directors of the Corporation.

jon_of Covenants and Restrictions" means the Declaration of
Covenants and Restrictions of The Village of WestClay dated as of August 9, 1999
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and recorded in the Office of the Recorder of Hamilton County, Indiana as
Instrument Number 9946964, as amended from time to time.

"Lot" means a numerically designated subdivided parcel of land depicted on
aPlat.

"Qwner" means any Person, including Declarant, who at any time owns the
fee simple title to a Lot.

"Parcel" means that part of the real estate described in Exhibit A which is at
any time subject to the covenants, restrictions, easements, charges and liens imposed
by the Declaration of Covenants and Restrictions.

"Plat" means the secondary plat of a Section within the Parcel.

“Principal Dwelling” means a Living Unit designed as the principal structure
on the Lot.

"Section” means that part of the Parcel which is depicted on a Plat.

"Tract" means the real estate, including all or any part of the Parcel, that is
subject to the covenants, restrictions, easements, charges and liens imposed by the
Declaration of Covenants and Restrictions.

2. Declaration, Declarant hereby declares that, in addition to the covenants, restrictions,
easements, charges and liens imposed by the Declaration of Covenants and Restrictions, the Parcel
shall be held, transferred, sold, conveyed and occupied subject to the covenants, restrictions,
easements, charges and liens hereinafter set forth,

3. Land Use. Lots may be used only for residential purposes as provided in Section 5.2
of the Zoning Ordinance. No portion of any Lot may be sold or subdivided such that there will be
thereby a greater number of Principal Dwellings in a Section than the iumber of original Lots shown
on a Plat of such Section. Not more than one (1) Principal Dwelling and not more than one (1)
Accessory Dwelling may be located on a Lot and no Accessory Dwelling may be located on a Lot
unless a Principal Dwelling is also located thereon. Notwithstanding any provision in the Zoning
Ordinance to the contrary, no Lot may be used for any “Special Use” that is not clearly incidental
and necessary to single family dwellings. No home occupation shall be conducted or maintained on
any Lot other than one which does not constitute a “special use” and is incidental to a business,
profession or occupation of the Owner or Occupant of such Lot and which is generally or regularly
conducted at another location which is away from such Lot. No signs of any nature, kind or
description shall be erected, placed, or permitted to remain on any Lot advertising a permitted home
occupation.

2.
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4. Construction of Living Units.

(a) Lot Development Plans. Except to the extent such requirement is
waived by Declarant, prior to commencement of any Building ActivityonalLot, a2
Lot Development Plan shall be submitted to the Architectural Review Board in
accordance with the requirements of Paragraph 20 of the Declaration of Covenants
and Restrictions. The Architectural Review Board may require as part of a Lot
Development Plan a report of subsurface soils investigation of the Lot made by a
qualified soils engineer, which report shall include recommendations for the
foundations of the proposed improvements. Each Owner shall comply with the terms
and provisions of Paragraph 20 of the Declaration of Covenants and Restrictions and
the requirements of the Architectural Review Board established pursuant to the
authority granted by the Declaration of Covenants and Restrictions.

(®)  Sizeof Living Unit. No Principal Dwelling may be constructed on
any Lot unless such Principal Dwelling, exclusive of open porches, attached garages
and basements, shall have a gross floor area equal to or greater than the square
footage specified in the Building Guidelines applicable to the Lot as of the date
construction of the Principal Dwelling on the Lot commences. No Accessory
Dwelling may contain more than eight bundred fifty (850) square feet of floor area.

(¢©)  Building Guidelines. Each Owner shall at all times comply with the
requirements of the Building Guidelines applicable to such Owner’s Lot.

(@  Building Activity. All Building Activity shall be undertaken and
completed strictly in accordance with the Building Guidelines and the Lot
Development Plan approved by the Architectural Review Board. Unless a delay is
caused by strikes, war, court injunction or acts of God, or is authorized in writing by
Declarant, the Owner of any Lot which on the date of purchase from Declarant is not
improved with a Principal Dwelling shall commence construction of a Principal
Dwelling upon the Lot within one (1) year from the date the Owner acquired title
thereto and shall complete construction of such Principal Dwelling within one (1)
year after the date of commencement of the building process, but in no event later
than two (2) years after the date the Owner acquired title to the Lot unless such Lot
is adjacent to a Lot upon which the Owner has constructed a Principal Dwelling in
which such Owner permanently resides. Ifthe Owner fails to commence or complete
construction of a Principal Dwelling within the time periods specified herein, or if
the Owner should, without Declarant’s written approval, sell, contract to sell, convey,
or otherwise dispose of, or attempt to sell, convey or otherwise dispose of, the Lot
before completion of construction of a Principal Dwelling on the Lot, then, in any of
such events, Declarant may:

3
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6] re-enter the Lot and divest the Owner of title thereto
by tendering to the Owner or to the Clerk of the
Cireuit Court of Hamilton County the lesser of (a) the
same net dollar amount as was received by Declarant
from such Owner as consideration for the conveyance
by Declarant of the Lot, together with such actual
costs, ifany, as the Owner may prove to have incurred
in connection with the commencement of construction
of a Principal Dwelling on the Lot and (b) the then
fair market value of the Lot, as determined by
averaging two (2) appraisals made by qualified
appraisers appointed by the Judge of the Circuit or
Superior Court of Hamilton County,

(ii) obtain injunctive relief to force the Owner to proceed
with construction of any Principal Dwelling, a Lot
Development Plan for which has been approved by
the Architectural Review Board upon application by
such Owner; or

(ii) pursue such other remedies at law or in equity as may
be available to Declarant.

The failure of the Owner of a Lot to apply for approval of, or receive approval
from, the Architectural Review Board of a2 Lot Development Plan shall not relieve
such Owner from his obligation to complete construction of a Principal Dwelling
upon the Lot within the time period specified herein. For the purposes of this
subparagraph (d), construction of a Principal Dwelling will be deemed "completed"
when the exterior of the Principal Dwelling (including but not limited to the
foundation, walls, roof, windows, entry doors, gutters, downspouts, exterior trim,
paved driveway, landscaping and yard light) has been completed in conformity with
the Lot Development Plan.

{e) Septic Systems. No septic tank, absorption field or any other on-site
sewage disposal system (other than a lateral main connected to a sanitary sewerage
collection system operated by the Clay Township Regional Waste District or a
successor public agency or public utility) shall be installed or maintained on any Lot.

® Water Systems. No private or semi-private water supply system may
be located upon any Lot which is not in compliance with regulations or procedures
adopted or established by the Indiana State Board of Health, or other civil authority
having jurisdiction. To the extent that domestic water service is available from a
water line located within 200 feet of the lot line maintained by a public or private

4
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utility company, each Owner shall connect to such water line to provide water for
domestic use on the Lot and shall pay all connection, availability or other charges
lawfully established with respect to connections thereto. Notwithstanding the
foregoing, an Owner may establish, maintain and use an irrigation water well on his
Lot as long as the well does not adversely affect the normal pool level of the Lake
or a Pond.

(2) Drainage. In the event storm water drainage from any Lot or Lots
flows across another Lot, provision shall be made by the Owner of such Lot to permit
such drainage to continue, without restriction or reduction, across the downstream
Lot and into the natural drainage channel or course, although no specific drainage
easement for such flow of water is provided on the Plat. To the extent not
maintained by the Drainage Board, "Drainage Easements” reserved as drainage
swales shall be maintained by the Owner of the Lot upon which such easements are
located such that water from any adjacent Lot shall have adequate drainage along
such swale. Lots within the Parcel may be included in a legal drain established by
the Drainage Board. In such event, each Lot in the Parcel will be subject to
assessment by the Drainage Board for the costs of maintenance of the portion of the
Drainage System and/or the Lakes included in such legal drain, which assessment
will be a lien against the Lot. The elevation of a Lot shall not be changed so as to
affect materially the surface elevation or grade of surrounding Lots. Each Owner
shall maintain the subsurface drains and tiles located on his Lot and shall be liable
for the cost of all repairs thereto or replacements thereof.

(t)  Geothermgl Systems. No open loop geothermal heating and cooling
system shall be installed on a Lot.

5. aipt ce

(2) Vehicle Parking. No recreational vehicle, motor home, ttuck which
exceeds % ton in weight, trailer, boat or disabled vehicle may be parked or stored
overnight or longer on any Lot in open public view.

(b)  Sigms. Except for such signs as Declarant may in its absolute
discretion display in connection with the development of the Village of WestClay or
the Parcel and the sale of Lots therein, such signs as may be located on the
Community Area and such signs as may, with the consent of Declarant, be displayed
by a Designated Builder to advertise the property during construction and sale of
Living Units and the maintenance of model homes, no sign of any kind shall be
displayed to the public view on any Lot without the prior approval of the
Architectural Review Board except that one sign of not more than four (4) square feet
may be displayed at any time for the purpose of advertising the property for sale or
for rent.

5.
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()  SightLines. No fence, wall, hedge or shrub planting which obstructs
sight lines at elevations between thirty (30) and seventy-two (72) inches above the
street shall be placed or permitted to remain on any corner lot within the triangular
area formed by the street property lines and a line connecting points 25 feet from the
intersection of said street lines, or in the case of a street line with the edge of a
driveway pavement or alley line. No tree shall be permitted to remain within such
distances of such intersections unless the foliage line is maintained at sufficient
height to prevent obstruction of such sight lines.

(d)  Vegetation. An Owner shall not permit the growth of weeds and
volunteer trees and bushes on his Lot, and shall keep his Lot reasonably clear from
such unsightly growth at all times. If an Owner fails to comply with this Restriction,
the Board of Directors shall cause the weeds to be cut and the Lot cleared of such
growth at the expense of the Owner thereof and the Corporation shall have a lien
against the cleared Lot for the expense thereof.

(e) Nuisances. No noxious or offensive activity shall be carried on upon
any Lot nor shall anything be done thereon which may be, or may become, an
annoyance or nuisance to the neighborhood. Barking dogs shall constitute a
nuisance.

43) Garbage and Refuse Disposal. No Lot shall be used or maintained as
adumping ground for trash. Rubbish, garbage or other waste shall be kept in sanitary
containers out of public view. All equipment for storage or disposal of such
materials shall be kept clean and sanitary.

(g}  Animals. Noanimals, livestock or poultry of any kind shall be raised,
bred or kept on any Lot, except that dogs, cats or other household pets designated by
the Board of Directors may be kept provided that they are not kept, bred or
maintained for any commercial purpose. The owners of such permitied pets shall
confine them to their respective Lots such that they will not be a nuisance. Owners
of dogs shall so control or confine them so as to avoid barking which will annoy or
disturb adjoining Owners.

(h)  Qutside Burning. No trash, leaves, or other materials shall be bumed
upon a Lot if smoke therefrom would blow upon any other Lot and, then, only in
acceptable incinerators and in compliance with all applicable legal requirements.

@) Exterior Lights. Except for such alley lights as may be required by
the Building Guidelines, no exterior lights shall be erected or maintained between the
building tine and rear lot line so as to shine or reflect directly upon another Lot.
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G) Electric Bug Killers. Electric bugkillers, "zappers" and other similar
devices shall not be installed at a location or locations which will result in the
operation thereof becoming a nuisance or annoyance to other Qwners and shall only
be operated when outside activities require the use thereof and not continuously.

(k)  AirConditioners. No room air conditioning unit shall be installed so
as to protrude from any structure lacated on a Lot (including but not limited to the
window of any Living Unit or garage) if the same would be visible from a public
way, a Community Area or any other Lot; provided, however, that this Restriction
shall not apply to central air conditioning units.

0 Fences and Walls. No walls or fences shall be erected on any Lot
without the prior approval of the Architectural Review Board. Each Owner shall
maintain any approved wall or fence in good and sightly condition and in compliance
with the requirements of the Building Guidelines.

(m) Swimming Pogls. No above ground swimming pools, other than a
children's wading pool, shall be installed or maintained on a Lot.

(n)  Basketball Goals. No basketball goal shall be placed or maintained
in the front driveway of a Lot or within the right-of-way of any street. Unless the
Architectural Review Board establishes a policy establishing other specifications,
backboards of all basketball goals shall be of a translucent material such as fiberglass
or Lexan and attached to a black pole or a similar type of post. The location of a
basketball goal on the Lot is subject to approval of the Architectural Review Board
if it would be visible from a public right-of-way adjoining the Lot.

6. General Community Rules. Each Lot shall be subject to the guidelines, rules,
regulations and procedures adopted by Declarant, the Corporation and the Architectural Review
Board pursuant to authority granted by the Declaration of Covenants and Restrictions and all
Supplemental Declarations, and each Owner of a Lot shall at all times comply therewith.

7. Assessments. The Board of Directors may make Assessments to cover any costs
incurred in enforcing these Restrictions or in undertaking any maintenance or other activity that is
the responsibility of the Owner of a Lot hereunder but which such Owner has not undertaken as
required hereunder. Any such Assessment shall be assessed only against those Owners whose failure
to comply with the requirements of these covenants necessitated the action to enforce these
covenants or the undertaking of the maintenance or other activity.

8. Electoral Parcel. The Parcel shall constitute an Electoral Parcel for the purpose of
election of the Board of Directors.

-7-
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9, Enforcement. The right to enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by due process of law of structures erected or maintained
in violation thereof, is reserved to Declarant, the Corporation, the Architectural Review Board, the
Owners of the Lots in the Parcel, their heirs and assigns, and to the Zoning Authority, their
successors and assigns, who are entitled to such relief without being required to show any damage
of any kind to Declarant, the Corporation, the Architectural Review Board, any Owner or Owners,
or such Zoning Authority by or through any such violation or attempted violation. Under no
circumstances shall Declarant, the Corporation or the Architectural Review Board be liable for
damages of any kind to any Person for failure to abide by, enforce or carry out any provision or
provisions of this Supplemental Declaration. There shall be no rights of reversion or forfeiture of
title resulting from any violations.

10.  Severability. Invalidation of any of these covenants and restrictions or any part
thereof by judgment or court order shall not affect or render the remainder of said covenants and
restrictions invalid or inoperative.

11.  Non-Liability of Declarant. Declarant shall have no duties, obligations or liabilities
hereunder except such as are expressly assumed by Declarant, and no duty of, or warranty by,
Declarant shall be implied by or inferred from any term or provision of this Supplemental
Declaration.

12.  General Provisions. This Supplemental Declaration may be amended at any time in
the manner provided in Paragraph 29 of the Declaration of Covenants and Restrictions except that
no amendment adopted pursuant to Paragraph 29(a) of the Declaration of Covenants and Restrictions
shall be effective as against a Mortgagee who subsequently acquires title to 2 Lot unless approved
by at least two-thirds (2/3) of the Mortgagees who hold first mortgages on the Lots in the Parcel
{based on one vote for each first mortgage owned) or at least two-thirds (2/3) of the Owners of the
Lots in the Parcel (excluding Declarant).

Except as the same may be amended from time to time, the foregoing restrictions will be in
full force and effect until January 1, 2030, at which time they will be automatically extended for
successive periods of ten (10) years, unless by a vote of the majority of the then Owners of Lots in
the Parcel it is agreed that these Restrictions shall terminate in whole or in part.

IN WITNESS WHEREOQF, this Supplemental Declaration has been executed as of the date
first above written.

BRENWICK TND COMMUNITIES, LL

By
Tom Charles Huston, Co-Manager

-8-
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STATE OF INDIANA )

) SS:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared Tom
Charles Huston, the Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged execution of the foregoing Supplemental Declaration of Covenants
and Restrictions for and on behalf of said limited partnership.

o5 M"m
WITNESS my hand and Notarial Seal this _//#f day of __October .2'00({‘.} *
{ « - Ao
oo 11 Lt D\
Notary Public Residing in Af5n/v e £50 <€
My Commission Expires: ; ,‘7 ¥

L \ L
Yavie 1. 1fn 0B . Ny

%ﬁ.ﬁ{.&ﬂl? (printed Sgnatite

This instrument prepared by Tom Charles Huston, Attomey at Law, 1313 Merchants Bank Building,
11 South Meridian Street, Indianapolis, Indiana 46204.

INDSOl TCH 316383

9.
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EXHIBIT A
Real Estate Description

A part of Northwest Quarter and the Southwest Quarter of Section 33, Township 18 North,
Range 3 East in Hamilton County, Indiana, described as follows:

Commencing at the Southwest corner of the Southwest Quarter of Section 33, Township 18
North, Range 3 East; thence North 00 degrees 27 minutes 03 seconds West along the West line
of said Southwest Quarter 2591,69 feet to the Point of Beginning; thence continuing North 00
degrees 27 minutes 03 seconds West along said West line 48.00 feet to the Southwest comer of
the Northwest Quarter of said section; thence North 00 degrees 27 minutes 13 seconds West
along the West line of said Northwest Quarter 1281.55 feet; thence North 89 degrees 21 minutes
25 seconds East parallel with the South line of the West Half of said Northwest Quarter 1332.95
feet to the East line of said West Half} thence North 00 degrees 23 minutes 44 seconds West
along said East line 89.02 feet; thence North 90 degrees 00 minutes 00 seconds East 298.90 feet;
thence South 64 degrees 22 minutes 09 seconds East 92.68 feet; thence South 74 degrees 02
minutes 50 seconds East 85.59 feet; thence North 41 degrees 56 minutes 59 seconds East 135.94
feet to a point on a tangent curve having a radius of 25.00 feet, the radius point which bears
North 48 degrees 03 minutes 01 seconds West; thence northwesterly along said curve an arc
distance of 41.75 feet to a point which bears North 36 degrees 15 minutes 31 seconds East from
said radius point; thence North 36 degrees 15 minutes 31 seconds East 50.00 feet; thence South
53 degrees 44 minutes 29 seconds East 6.67 to a point on a tangent curve having a radius of
25.00 feet, the radius point which bears North 36 degrees 15 minutes 31 seconds East; thence
southeasterly along said curve 39.52 feet to the point of compound curve having a radius of
574.00 feet, the radius point which bears North 54 degrees 19 minutes 00 seconds West; thence
northwesterly along said curve 633.81 feet to a point which bears North 62 degrees 25 minutes
01 seconds East from said radius point; thence North 27 degrees 34 minutes 59 seconds West
224.70 feet; thence North 62 degrees 25 minutes 01 seconds East 52.00 feet; thence North 73
degrees 48 minutes 35 seconds East 137.60 feet; thence North 80 degrees 00 minutes 03 seconds
East 104.86 feet; thence North 86 degrees 06 minutes 12 seconds East 104.86 feet; thence South
89 degrees 12 minutes 36 seconds East 106.33 feet; thence South 76 degrees 02 minutes 03
seconds East 115.23 feet; thence South 64 degrees 14 minutes 23 seconds East 88.83 feet; thence
South 64 degrees 54 minutes 45 seconds East 91.81 feet to the East line of said Northwest
Quarter; thence South 00 degrees 20 minutes 16 seconds East along said East line 825.18 feet;
thence South 35 degrees 04 minutes 15 seconds West 393.00 feet; thence South 89 degrees 23
minutes 24 seconds West 368.40 feet; thence North 53 degrees 44 minutes 29 seconds West
279.99 feet; thence South 41 degrees 56 minutes 59 seconds West 13.80 feet to a point on a
tangent curve having a radius of 10.00 feet, the radius point which bears South 48 degrees 03
minutes 01 seconds East; thence southwesterly along said curve 12.01 feet to the point of
compound curve having a radius of 89.50 feet, the radius point which bears South 63 degrees 09
minutes 40 seconds West; thence southwesterly along said curve 145.33 feet to a point which
bears South 23 degrees 48 minutes 15 seconds East from said radius point; thence South 50
degrees 21 minutes 03 seconds East 294.67 feet to a point on a tangent curve having a radius of
420.00 feet, the radius point which bears South 39 degrees 38 minutes 57 seconds West; thence
southeasterly along said curve 309.19 feet to a point which bears North 81 degrees 49 minutes
41 seconds East from said radius point; thence South 08 degrees 10 minutes 19 seconds East
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336.01 feet to a point on a tangent curve having a radius of 480.00 feet, the radius point which
bears North 81 degrees 49 minutes 41 seconds East, thence southeasterly along said curve 66.29
feet to a point which bears South 73 degrees 54 minutes 57 seconds West from said radius point;
thence North 73 degrees 54 minutes 57 seconds East 80.00 feet; thence North 51 degrees 14
minutes 11 seconds East 84.26 feet; thence North 40 degrees 10 minutes 34 seconds East 159.76
feet; thence North 60 degrees 52 minutes 24 seconds East 180.40 feet; thence North 89 degrees
19 minutes 44 seconds East 40.00 feet to the East line of said Northwest Quarter; thence South
00 degrees 30 minutes 16 seconds East along said East line 559.69 feet to the Southeast corner of
said Quarter Section; thence South 00 degrees 23 minutes 56 seconds East along the East line
said Southwest Quarter 490.67 feet; thence South 89 degrees 21 minutes 25 seconds West
parallel with the North line of said Southwest Quarter 1331.43 feet to the West line of the East
Half of said Southwest Quarter; thence North 00 degrees 25 minutes 30 seconds West along said
West line 442.67 feet; thence South 89 degrees 21 minutes 25 seconds West parallel with the
South line of the West Half of said Northwest Quarter 1331.64 feet to the Point of Beginning.
Containing 101.798 acres, more or less.

J\1238100 1\legalstelectoral\S-3 LAND DESCRIPTION.DOC
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HAMILTON COUNTY, INDIANA
MARY L. CLA
09-31~2001 02:38 pa.
DEC COV RES 28.00
SUPPLEMENTAL DECLARATION OF

COVENANTS AND RESTRICTIONS
THE VILLAGE OF WESTCLAY

S/E{ CORNER, BLOCK F

This Supplemental Declaration, dated as of the 223 day of May, 2001, by BRENWICK
TND COMMUNITIES, LLC, an Indiana limited company,

WITNESSES THAT:

WHEREAS, the following facts are true:
A, Declarant is the owner of the fee simple title to the Real Estate.

B. This instrument is a Supplemental Declaration as that term is defined in the
Declaration of Covenants and Restrictions.

C. Declarant intends to cause the Real Estate to be developed with Commercial Units
and/or Multiuse Structures.

NOW, THEREFORE, Declarant hereby makes this Supplemental Declaration as follows:

L Definitions. Words, phrases and terms that are defined in the Declaration of
Covenants and Restrictions have the same meaning in this Supplemental Declaration except as
herein otherwise provided. The following words, phrases and terms, as used in this Supplemental
Declaration, unless the context clearly requires otherwise, mean the following:

“Association” means WestClay Village Center Owners Association, Inc., an
Indiana nonprofit corporation.

“Benefitted Person” means an Owner of a Lot on Block F, its tepants,
subtenants, customers, suppliers, employees, licensees and invitees.

“Block F" means Block F as depicted on the Plat.

“Board of Directors” “Board” and “Directors” each means the Board of
Directors of the Corporation.
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“Corporation” means The Village of WestClay Owners Association, Inc., an
Indiana nonprofit corporation.

"Declaration_of Covenants and Restrictions” or “Declaration” means the
Declaration of Covenants and Restrictions of The Village of WestClay dated as of
August 9, 1999 and recorded in the Office of the Recorder of Hamilton County,
Indiana as Instrument Number 9946964, as amended from time to time.

“Members” means members of the Association.

"Plat” means the secondary plat of Section 3001-A Village Center, Part 2,
recorded as Instrument No. 199909969687.

“Real Estate” means the land in Hamilton County, Indiana, described in
Exhibit A attached hereto and incorporated herein by reference.

“Village Center” means the real estate described in Exhibit A to the Village Center
Supplemental Declaration.

“Village Center Supplemental Declaration” means the Supplemental Declaration
dated November 22, 1999 and recorded December 3, 1999, as Instrument No. 9969688 in
the Office of the Recorder of Hamilton County.

2. Declaration. Declarant hereby declares that, in addition to the covenants, restrictions,
easements, charges and liens imposed by the Declaration and the Village Center Supplemental
Declaration, the Real Estate shall be held, transferred, sold, conveyed and occupied subject to the
covenants, restrictions, easements, charges and liens hereinafter set forth.

3. Access Easements.

(a) A perpetual, non-exclusive easement over and across the land described as
Parcel 1 in Exhibit B (the “Pedestrian Access Easement Area”) is hereby created for the
benefit of, and granted to, each Benefitted Person for the purpose of ingress and egress by
pedestrians to and from Block F over and across the Pedestrian Access Easement Area. No
structure, barrier or other impediment to access to or from Block F shall be installed or
maintained on the Pedestrian Access Easement Area.

() A perpetual, non-exclusive easement over and across the land described as
Parcel 2 in Exhibit B (the “Vehicular Access Easement Area”) is hereby created for the
benefit of, and granted to, cach Benefitted Person and to each Person authorized by the
Village Center Supplemental Declaration to use the Common Parking Lot located from time
to time on Block F for the purpose of vehicular ingress and egress to and from such Common
Parking Lot over and across the Vehicular Access Easement Area. No structure, bartier or
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other impediment to access to or from the Common Parking Lot located on Block F shail be
installed or maintained on the Vehicular Access Easement Area.

()  The Corporation shall have authority over and shall maintain the Pedestrian
Access Easement Area as if it were Commons and the Maintenance Costs thereof shali be
assessed against all Lots on the Real Estate in the same proportions as the General
Assessment is assessed against such Lots; provided, however, that with respect to grass,
trecs, shrubs and other plantings located on the Pedestrian Access Easement Area (the
“Landscaping”), the Owner of the Lot shall maintain in accordance with Paragraph 15(b) of
the Village Center Supplemental Declaration so much of the Landscaping as is located on its
Lot.

(d)  The Vehicular Access Easement Area shall be maintained by the Association
and the Maintenance Costs thereof shall be included in the Assessment made pursuant (o
Paragraph 3(c) of the Village Center Supplemental Declaration.

4. Utility Easement.

(a) A perpetual, non-exclusive easement is hereby created for the benefit of. and
granted to, the Owners from time to time of Lots on Block F to connect to and utilize such
lines, pipes, cable, ducts, manholes and appurtenances intended for utility (including but not
limited to sanitary sewer, gas, electricity, CATV, phone, storm sewer and water) purposes
{the “Utility Facilities”) as are located from time to time on, over or under the Real Estate,
including but not limited to the land described as Parcel 1 in Exhibit B.

(b)  The easement granted in subparagraph (a) above includes the right to enter
onto the Real Bstate to the extent necessary to connect to a Utility Facility, butin the event of
any such entry, the entering Person shall complete such connection as expeditiously as
possible in accordance with gaod construction practice (including, without limitation, taking
all reasonable measures to prohibit injury to person or damage to property, including field
locating any and all irrigation, power and telecommunication lines) and so as to minimize
mterference with the use of the Real Estate, and such Person shall restore such property
subsequent to connection to the Utility Facilities to at least as good a condition and
appearance as existed prior to such entry.

{¢)  Notwithstanding the grant of the foregoing utility easement. a Benefitted
Person may not connect to a Utility Facility located on the Real Estate if, as a consequence of
such connection, the existing capacity of such Utility Facility would be exceeded unless the
connecting party undertakes at its sole cost and expense to increase the capacity of such
Utility Facility in a manner and subject to such reasonable conditions as are satisfactory to
Declarant or, subsequent to the Applicable Date, the Design Review Board. The capacity of
any Utility Facility shail be determined on the assumption that the Real Estate has been
completely developed in accordance with Lot Development Plans approved by the Design
Review Board or with the General Plan of Development.

3
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) The Owner of a Lot on the Real Estate shall maintain in good operating
condition and repair, at its own cost and expense, the Utility Facilities located on its Lot
exclusive of any connections thereto made by a Benefitted Person who shall, at its own cost
and expense, maintain and repair such connections.

5. Sanitary Sewer Easement.

(a) A perpetual non-exclusive easement over and across the land described as
Parcel 3 in Exhibit B is hereby created for the benefit of, and granted to, the Owners from
time to time of Lots on Block F to connect to and utilize such pipes. manhales and
appurtenances intended for sanitary sewer purposes (the “Sewer Line™).

()  The casement granted in subparagraph (a) above includes the right to enter
onto Parcel 3 to the extent necessary to connect to the Sewer Line, but in the event of any
such entry, the entering Person shall complete such connection as expeditiously as possible in
accordance with good construction practice (including, without limitation, taking all
reasonable measures to prohibit injury to person or damage to property) and so as to
minimize interference with the use of Parcel 3 and such Person shall restore such property
subseguent to connection to the Sewer Line to at least as good a condition and appearance as
existed prior to such entry.

(¢)  Notwithstanding the grant of the foregoing utility easement, 2 Benefitted
Person may not connect to the Sewer Line located on Parcel 3 if, as a consequence of such
connection, the existing capacity of the Sewer Line would be exceeded unless the connecting
party undertakes at its sole cost and expense to increase the capacity of the Sewer Lineina
manner and subject to such reasonable conditions as are satisfactory to Declarant or
subsequent to the Applicable Date, the Design Review Board. The capacity of the Sewer
Line shall be determined on the assumption that the Real Estate has been completely
developed in accordance with Lot Development Plans approved by the Design Review Board
or with the General Plan of Development.

6. Drainage Easement.

(a) A perpetual, non-exclusive easement is hereby created for the benefit of, and
granted to, the Owners from time to time of Lots on Block F for (i) the drainage of storm,
surface and subsurface waters in, aver, through and across the drainage facilities located from
time to tie on or under the Real Estate (including but not limited to drainage swales and
storm sewer inlets, drains and lines) to serve one or more of such Lots and (i) the
installation, maintenance, operation and replacement of such connections thereto as may be
required to accommodate the drainage requirements of the Lots on Block F,

(b)  The easement granted in subparagraph (a) above includes the right to enter
onto the Real Estate to construct, repair, maintain and operate the drainage system located
thereon to the extent necessary to accommodate drainage from Black F; provided, however,

4
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that (i) subsequent to such entry the Real Estate shall be restored to at least as good a
condition and appearance as existed at the time of such entry and (ii) drainage from Block F
(exclusive of the Real Estate) shall not exceed that which may be accommodated by the
drainage system lacated on the Real Estate as the same may be expanded or enhanced by the
Benefitted Person.

(©)  The Owner of a Lot on the Real Estate shall maintain in good operating
condition and reparr, at its own cost and expense, the drainage facilities located on its Lot
exclusive of any connections thereto made by a Benefitted Person who shall, at its own cost
and expense, maintain and repair such connections.

7. Amendments.

(a)  Generally, This Supplemental Declaration may, with the consent of all
Owners of Lots on the Reai Estate, be amended at any time by an instrument signed by (i)
such Owners, (ii) the appropriate officers of the Association acting pursuant to authority
granted by (A) not less than two-thirds (24) of the votes of the Members cast at a meeting
duly called for the purpose of amending this Supplemental Declaration and (B) a majority of
the Directors of the Corporation and (iii) to the extent required by Paragraph 27 of the
Declaration, Declarant.

()  ByDeclarant. This Supplemental Declaration may, with the consent of all
QOwners of Lots on the Real Estate, be amended at any time prior to the Applicable Date by
Declarant as provided in Paragraph 29(b) of the Declaration.

(¢) Limitations on Amendments. The right to amend this Supplemental
Declaration is subject to the provisions of subparagraphs (c) and (d) of Paragraph 29 of the
Declaration.

8. Enforcement. The right to enforce each of the foregoing Restrictions by injunction,
together with the right to cause the removal by due process of law of structures erected or maintained
in violation thereof, is reserved to Declarant, the Corporation, the Association, the Design Review
Board, the Owners of the Lots on the Real Estate, their heirs and assigns, and to the Zoning
Authority, their successors and assigns, who are entitled to such relief without being required to
show any damage of any kind to Declarant, the Corporation, the Association, the Design Review
Board, any Owner or Owners, or such Zoning Authority by or through any such violation or
attempted violation. Under no circumstances shall Declarant, the Corporation, the Associatien or
the Design Review Board be liable for damages of any kind to any Person for failure to abide by,
enforce or carry out any provision or provisions of this Supplemental Declaration. There shall beno
rights of reversion or forfeiture of title resulting from any violations.

9. Severability. Invalidation of any of these covenants and restrictions or any part
thereof by judgment or court order shall not affect or render the remainder of said covenants and
restrictions invalid or inoperative.
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10.  Non:Liability of Delarant. Declarant shall have no duties, obligations or liabilities
hereunder except such as are expressly assumed by Declarant, and no duty of, or warranty by,
Declarant shall be implied by or inferred from any term or provision of this Suppiemental
Declaration.

11. General Provisions. Except as the same may be amended from time to time, the
foregoing restrictions will be in full force and effect until January 1, 2030, at which time they will be
automatically extended for successive periods of ten (10) years, unless by a vote of the majority of
the then Owners of Lots on the Real Estate it is agreed that these Restrictions shall terminate in
whole or in part.

IN WITNESS WHEREOF, this Supplemental Declaration bas been executed as of the date
first above written.

BRENWICK TND COMMUNITIES, LL

STATE OF INDIANA ) z /:,. i

) sS: & &3 LhQ

COUNTY OF HAMILTON ) Y0 i N
Ny N

Before me, a Notary Public in and for said County and State, personally appeared';I'om
Charles Huston, 2 Co-Manager of Brenwick TND Communities, LLC, an Indiana limited liability
company, who acknowledged execution of the foregoing Supplemental Declaration of Covenants
and Restrictions for and on behalf of said limited partnership.

WITNESS my hand and Notarial Seal this 22ndday of _ May , 2001.

Notary Public Residing in Hamilton County
My Commission Expires:
Marie M. Urick
May 24, 2007 (printed signature)

This instrument prepared by Torn Charles Huston, Attorney at Law, 12821 East New Market Street,
Suite 200, Carmel, IN 46032,
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EXHIBITA
Description of the Real Estate

Southerly Portion of Block “F”

A part of Block “F” of the Viilage of WestClay, Scction 3001-A, Village Ceater, Pan 2, the Sccondary Plat of which is
Recorded as Instrarnent Number 199909969687, Plat Cabinet 2, Slide 363, in the Office of the Recorder, Hamilton
County, Indiana, located in the Southwest Quarter of Section 28, Township 18 North, Range 3 East, of the Second
Principal Meridian, Clay Township, Hamilton County, Indiana, more particularly described as follows:

Beginning at the southeast corner of said Block “F™; thence along the easterly boundary of said Block “F” on a non-
tangent curve to the right having a radius of 1037.50 feet, the radius point of which bears North 36 degrees 01 minutes
06 seconds East; thence northerly along said curve an arc distance of 69.64 feet to a point which bears South 89 degrees
51 minutes 51 seconds West from said radius point; thence North 00 degrees 08 rainutes 09 seconds West along said
east line 56.80 feet; thence South 89 degrees 51 minutes 51 seconds West 468.69 feet to the southerly boundary of said
Block “F"; (the following three courses are along said southerly boundary) (1) thence South 66 degrees 08 minutes 09
seconds East 217.21 feet to a curve to the lef having a radius of 440.00 feet, the radius point of which bears North 23
degrees 51 minutes 51 seconds East: (2) thence easterly along said curve an arc distance of 134.31 feet to a point which
bears South 00 degrees 08 minutes 09 seconds East from said radius poiny; (3) thence North 89 degrees 51 minutes 51
seconds East 93.62 feet to the Point of Beginning. Containing 0.935 acres, more or less.
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E IT B

Descniption of the Easement Argas
Parcel 1.

A port of Block "F" of the Viloge of WesiClay, Section 3001-A, Viloge Center, Port 2, the Secondary Plat of which is
Recarded os Instrument Number 199909969687, Plat Cabinet 2, Siide 363, in the Office of the Recorder of Homilton
County, Indiona, in the Southwest Quarter of Section 28, Township 18 North, Range J Eost, of the Second Principal
Meridion, Clay Township, Homillon County, indiona, being o strip of 1and 15.00 feet in width lying 7.50 feet on eoch side
of the following described centerline:

Commencing a! the southeast corner of said Block "F"; thence South B9 degrees 51 minutes 51 seconds West {assumed
bearing) along the southerly boundary of soid Block “F" 93.62 feet to o curve to the right having o radius of 440.00
feet, the radius point of which bears North 00 degrees 08 minutes 09 seconds West; thence northwesterly along sold
curve and said southerly boundary an orc distance of 43.09 feet ta o point which bears South 05 degrees 28 minutes
31 seconds West from soid radius point; thence North 03 degrees 37 minutes 41 seconds Eost 10.01 feet to the
northerly line of o 10.00 feet Drainage, Utdlity, and Sewer Easement as depicted on said Plal and the Point of Beginning;
thence continuing North 03 degrees 37 minutes 41 seconds East 70.28 feel; thence North 83 degrees 51 minutes 51
seconds East 38.33 feet to the westerly line of o porcel of lond as described in instrument Number 200100002509, in
the Office of the Recorder of Homilton County, Indiona and the Point of Terminus.

The side lines of the above described strip of land are ta be lengthened ond/or shortened to terminate at the nartherly
fine of said Drainage, Utility, ond Sewer Easement ond at the westerly line of said instrument Number 200100002509

Parcel 2.

A part of Block "F” of the Vilage of WestClay, Section 3001-A, Vilioge Center, Part 2, the Secondary Plot of which is
Recorded os Instrument Number 199909969687, Plat Cabinet 2, Slide 363, in the Office of the Recorder of Hamilton
County, Indione, in the Southwest Quorter of Section 28, Township 18 North, Range 3 East, of the Second Principol
Meridian, Clay Township, Hamilton County, Indione, more particularly described as follows:

A strip of lond 2.00 feet in width off of the entire north side of o parcel of land os described in Instrument Number
200100002509, in the Dffice of the Recorder of Homilton County, indiana.

Page 1 of 2
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Parcel 3.

A part of Block "F" of the Viloge of WestClay, Seclion 3001-A, Vilage Center, Part 2. the Secondory Plot of which is
Recorded os Instrument Number 199909969687, Plat Cabinet 2, Slide 363, in the Qffice of the Recorder of Homilton
County, Indiang, in the Southwest Quarter of Section 28, Township 18 Narth, Ronge 3 Eosl, of the Second Principal
Meridian, Clay Township, Homiltan County, Indiona, being a strip of lond 15.00 feet in widih lyng 7.50 feet on each side
of the foliowing described cenlerline:

Commencing at the southeast comer of soid Block “F"; thence olong the easterly boundary of said Black " ona
non-langent curve to the right having o radius of 1037.50 feet, the radius point of which bears North 86 degrees 01
minutes 06 seconds Eost (ossumed bearing); thence northerly clong soid curve on orc distance of 69.64 feet to o point
which bears South B9 degrees 51 minules S1 seconds West from soid rodius point; thence North 00 degrees 08 minutes
09 seconds West olong soid eastery boundary 59.35 feet; thence North 85 degrees 29 minutes 01 seconds West 5.02
feet to the weslerly iine of a 5.00 feet Drainage, Utllity, and Sewer Easement as dapicted on said Plat and the Point of
Beginning; thence continuing North 85 degrees 29 minutes 0! seconds West 73.24 feet; thence South 58 degrees 21
rTninutes 36 seconds West 71.17 feet; thence North 86 degrees 03 minutes 47 seconds West 5.00 feet to the Paint of
Erminus.

The side lines of the cbove described strip of land ore to be lengthened and/or shartened to terminate at the westerly
line of soid Drainage, Utility, and Sewer Easement.
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DECLARATION OF COVENANTS AND RESTRICTIONS
THE VILLAGE OF WESTCLAY

This Decloration, nade asofthe _ 9ch __dayof __Aupust __  __ 1%90by
BRENWICK TND COMMUNITIES, LLC, an Indinna limitcd tiability company (“Declaront"),

WITNESSETH:

WHEREAS, the following facts are true:

A Declarant owns, or has the right to acquire the real estate focated in Hamilion County.
Indiana. deseribed in Exhibit A and depicted on Exhibit B, upon which Declarant intends, but is not
ubligated. to develop o traditiona) neighborhood to be known as The Village of WestClay.

B. The Development Area has been designated es the Planned Unit Development District
and development thereof is subject to the development standards set forth in the Zoning Ordinonce

C. Declarant intends, but is nat obligated, to construct certain improvemunts und
amenilies in WestCloy which shall constitute Community Area.

D Declorant desires to provide for the preservation and enhancement of the propery
values, amenities snd opportunitics in WesiClay and for the maintenance of the Tract and the
improvements thercon, and to this end desires to subject the Tract topether with such additions as
tnay hereafter be made thereto {us provided in Paragraph 3) fo the covenants, restrictions, easements.
charges and liens hereinafier set forth, esch of which is for the benefit of the Lots and {ands in the
Tract and the future owners thereof.

|5 Declasnt deems it desirable, for the efficient prescrvation of the values and amenitics
in WesiClay. to create agencies to which may be delegated and assigned the powers of owning.
imaintaining and administering the Community Area, administering and enforcing the Restrictions.
colecting and disbursing the Assessments and charges hereinafier ereated. and promoting the
reereation. health, safety and welfare of the Owners of Lots in WestClay.

F Declarant has incorporated under the laws of the State of Indiana nonprofit
corpurations known as The Village of WestClay Owners Association. Inc. and WestClay Village
Owners Association, Inc. for the purpose of excreising such functions

NOW, THEREFORE, Declarant hereby declares that all of the Lots and lands in the Tract
and such udditions thereto as may hereaficr be made pursuant to Paragraph 3 hereof, as they arc held
and shall be held, conveyed, hypothecated or encumbered, icased, rented, used, occupicd and
improved, are subject to the following Restrictions, all of which are declared to be in furtheronce of
a plan for the improvement and snle of Lots in the Tract, and are established and agreed upon for the
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putpose of enhancing and protecting the value, desirability and attrectiveness of the Tractas & whole
and of cach of Units, Lots and {ands situated therein. The Restrictions shall run with the land and
siiatl be binding upon Declasant, its successors and assigns, and upon the parties having or acquiring
any interest in the Tract or any part or paris thereof subject to such Restrictions, and shall inure to
the benefit of Declarant and its successors in title (o the Tracl or uny part or pants thereof.

! Defigilions. Terms defined in the Zoning Ordinance used in this Declaration shall
have the meaning herein as therein unless otherwise defined herein or the context othicrwise requires
The following terms. as used in this Declarstion, unless the context clearly requires othierwise, shall
mean the following:

+Applicable Date" means the caslicr of (i) the date when all Lots in the
Deveclopment Arca have been improved by the construction thereon of Units or (i)
December 31, 2015,

" Architectural Control Assessment” means the assessment levied by the
Corporation pursuant lo Paragroph 19(f) of this Declaration or by the Association
pursuant 1o Paragraph 5 of the Village Center Supplemental Declaration

+ Architeclural Review Boprd” means that entity established pursuant lo
Paragraph 20 of this Decloration for the purposes therein stated

* Aricles” means the Articles of Incorporution of the Corporation. as amended
from time to time

 Assessments” meany ull sums tnwiutly assessed agoinst the Members or as
declared by this Declaration, any Supplemental Declaration, the Articles or the By-
Laws

~Association” means WestClay Village Center Owners Assaciation, Inc., an
Indiana nonprofit corporation

"Board of Directors" means the governing body of the Corporation or the
Association. as the context may require.

“Duilding Activity’ means any activity o undertaking on a Residential Lot
of atype described in Paragraph 20(c)

“Iuilding GOxuidelines” means guidelines and requirements for Building

Activity on the Tract adopted by the Declorant, the Architectural Review Board or
the Design Review Board, as spplicable -

2-
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"By:Liwy" means the Code of By-Laws of the Corporation, as amended from
time to time,

“Commersial Lot" menns each established building site or piattcd Jot on
which a Commercial Unit, » Mullifamily Structure or a Mulliuse Structure has been
or is intended to be constructed.

nCommercial Unit” means any structure or portion thereof situated upon the
Tract which is designed and intended for use and occupancy for such non-residential
purposes as are permitted under the Zoning Ordinance exclusive of home-based
offices and ather uses accessory to the use and enjoyment of 8 Residential Lot. A
Commercial Unit may be o Condominium

*Compion Facilities” means the Common Lighting, the Path Lights, the Site
Furniture and Facililies and other personal property of the Corporation.

"Common lLighting” means the light standards, wiring, bulbs and other
appurtenances, if any, instafled to illuminate the Community Arca or the public und
private ways in WestClay exclusive of the Path Lights

"ngmnn_m:king_l..m" mecans any parking lol owned. managed and/or
maintained by the Carporation or the Association and intended for use by the
Occupants ol ar visitors to a Village Community Building, an Education Fucility. a
Commerciat Unit, 8 Multifamily Structure or 3 Multiuse Structure

Commons” means such land, it any, as may be denoted on a Plat as
“C'ommons" or designated as "Commons” in any recorded instrument executed by
Declarant.

“Community Aren” means (i) the Lake, {ii) the Ponds, (iii) the Private Drives
and Private Gotes, (iv) the Villnge Community Buildings, {v) the Entry Ways, (vi)
the Plnating Areas, (vii) the Parks, (viii) the Commons, (ix) the Drainage System, (x)
the Paths, {xi) the Common | ighting, (xii) the Site Fumniture and Faeilities. {xiii) uny
utility service lines or facilities not maintained by o public utility company or
govemmental agency that arc Jocated on, aver or below or through more thar one
Section or Purcel, and (xiv) any areas of Jand (1) shown on any Plat, (2) described in
any recorded instrument prepared by Declurunt or its agents, or {3} conveyed (6 or
acquired by the Corporation or the Association, logether with all improvements
thereto. that are intended to be devoted to the use or enjoyment of some, bul not
necessarily oll, of the Owners and Oceupants of Lots snd Units, exclusive of’
Common Parking Lots

3
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»Community Aren Access Casement” means the arca designated on a Plat os
o means of access 1o a Community Area or Common Parking Lot.

*Communily Arca Debt Service Asscssment” means the periodic Assessment
to meet the obligation of the Corporation for payments on account of Community
Arca Secured Indebtedness,

*Commmtinity Arei Initinl Asscssment” means the initial Assessment for the
Reserve for Replacements required by Paragraph 19(c}.

*Community Arca Scoured Indebtedness” means indebtedness in anaggrepate
principal amount not exceeding Two Million Dollars ($2,000,000) incurred to
finence, in whole or in part, the Village Community Buildings and the Common
Facilitics. or parts thereof, sceured by a Hen or liens on the Village Community
Buildings and the Common Facilities, or pans thereofl

»Condomininm” means a Unit in a Horizontal Praperty Regime

“Corporation” means The Village of WesiClay Owners Associalion, Ing . an
Indiana nonprofit corporation. its successors and assigns.

“Declamnt” means Brenwick TND Communities, LLC, its successors and
ussigens to its interest in the Tract ather than Owniers purchasing Lots or Units by decd
from Declarant {unless the conveyance indicated an intent that the grantee assume the
rights and obligations of Declarant)

; iew Dnard"™ means that entity established pursuont to Paragraph
6 of the Viltoge Center Supplumental Declaration

»Designated Builder” means during such period as such designation by
Declarant may continue, any Person engaged in the construction of more than one (1)
Unil on the Tract who is designated by Declarant as a “Designated Builder"
Declarant may make and revoke any such designalion at any time and from time to
time A builder approved pursuant to Paragroph 36 may, but will not necessarily be.
a Designated Builder.

“[ctention Aren” means an urea depicled on a Plat which has been enpineercd
to accommadate from time to time sutface waler drainage

“Development,..en" means the fand deseribed in Exhibit A together with any
additional 1and added to the Tract pursuant to Paragraph 3 of this Declaration
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“Drainnge Bogrd” meuns the 1lamilton County Prainage Bonxd, its successors
or assigns, or, in the event of annexation of the Tract to the City of Carmel, the Bonrd
of Public Werks of the City of Carmel

*Drpinage System™ means the open drainage ditches und swales, the
subsurface drainage tiles, pipes and structures, the dry and wel retention ond/or
detention ponds {including all Detention Arcas), and the other structures, Jixtures,
properties, equipment and facilities (excluding the Lake and the Ponds) located in the
Tract and designed for the purpose of controlling, retaining or expediting the
drainage of surface and subsurface waters from, over and across the Tracl, including
but not limited 1o those shown or referred to on o Plat, all or part of which may be
established a5 lega? drains subject to the jurisdiction of the Deainage Board.

“Edycation_Fugilily” means the Education Center depicted on the
Development Plan and any other facility on the Fract owned or Jeased by a public or
private educational institution or its successor in title, which does not constitute
Community Area and is used principally for educationnl purposcs

b ¢ " mcans one or more Parcels the Supplementol
Declaration(s) for which authorizes the Owners of Lots in such Parcel(s) (o ¢lect a
member of the Board of Directors of the Carparation to represent such Parcel(s) on

the Board

Eniry Ways" means the structures constructed as an entrance o WestClay
or a part thereof (cxclusive of the street pavement, curbs and drainage structures and
tiles). the traffic islands depicted as designated Blocks on a Plat and any other iraffic
islands dividing a roadway providing access to WestClay or a part thereof. and the
grassy arca surrounding such structures,

"Generad Asscssment” means an Assessment mede pursuant to Paragraph
19(b).

"General Plan of Development™ means that plan prepared by Declarnt and
approved, il necessary, by appropriaic public agencies that outlines the total scheme
of devclopment and general uses of land in the Developiment Arca, as such may be
madificd from time to time

“Horizontul Property Repime” meons s horizontal property regime established
in the Tract pursupnt to 1C. 32-1-6 or nny successor provision authorizing the
creation of o Condominium

"Loke" means the lake identified on the Development Plan as Hourglass L ake
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"Landscape Ensement” means o portion of s Lot denoted on a Plat as an area
10 be landscaped

»L iving Unit" means a room or combination of rooms designed for yeur-round
habitation. containing a bathroom and kitchen facilities, and designed for or used us
a permanent residence by at least one Person

“].0t” means (1) any plot of land intended as a building site shown upon any
recorded Plot, with the exception of Community Area and Commeon Parking Lots, (2)
ony Condominium, {3) any part of the Tract designated in a recorded instrument as
a “Lot", and (4) any other part of the Tract acquired by an Owner or used by
Declarant for the construction or operation of. or oceupancy as, one or more Units.

] ot Development Plan® means (i) a sie plan prepared by a ficensed engineer
or architect, (if) foundation plan and proposed finished floor elevntions, (iii) building
plans, including clevation and floor plans. {iv) material plans and specifications, (v)
landscaping plan, (vi) exterior lighting plan, {vii) tree preservation plan and (viii) all
other data or information that the Architectural Review Board or the Design Review
Board, as applicable, may rcquest with respect to the improvement or alicration of
a Lot (including but not limited to the landscaping thercof} or the construction or
altesation of a Unit, Multifamily Structure, Multiuse Structure or ather structure or
improvement thereon

“Maintain” means maintain, repair and replace os necessury or appropriote

"Mnintenance Costs” means alf of the casts necessary 1o keep the facilities to
which the term applies aperationol and in good condition, including but not linsited
10 the cost of all upkeep, mainicnance, repair, replacement of all or ony part of any
such facility. pryment of all insurance premiums for public liability, casualty and
other insurance maintained with respeet thereto, all utility charges relating to such
facilities. al} taxes imposed on the ficility and on the underlying land. leasehold.
easement or right-of-way, and nny other expense related to the continuous
maintcnance, operation or improvement of the facility.

“Member” means @ member of the Corporation and "Members" means all
members of the Corporation

“Mortgagee” means the holder of a first morigage on a Unit. 2 Multifamily
Structure or a Multiuse Struclure

»Mullifamily Structure” means a structure with two or morc Living Units

under one roof, except when such Living Units arc situated upon their own individual
Lots, are Condominiums or are located in a Multiuse Structure.

-6-
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“Multivse_Stncture” means o structure which contains one of mosc
Commercial Units and one or more Living Units

“Ogeupant” means any Person who is in possession of a Unit cither as an
Owner or as a tenant pursuant to a lease or other occupancy agreement

"Qwner" means a Person, including Declarant, who at tic time has or is
acyuiring legal title to a Lot except a Person who has or is acquiring such title merely
as security for the performance of an obligation

“Parccl” means each platied subdivision or pant thercof, parcel of fand or
Horizonta) Property Regime consisting of one or more Lots within the Develapment
Area tat are subject to the same Supplemental Declaration or are declared by
Declarant 1o constitute a "Parcel”. One or more Lots may be included in more than
one Parcel.

“Parcel Assessment” means an Assessment made pursuant lo Paragraph 19(c)
of this Declaration or Paragraph 5(b) of the Village Center Supplemental Declaration

*Park® means such land as may be denoted on a Plat as “Park” or desipnated
as "Park” in any recorded instrument executed by Declarant

“Part of the Development Area” means any part of the Development Arca not
included in the Tract

“Paths" means thosc walkways nad/os bikeways installed pursuant to
Parngraph 11 and such otlier real estate or interest thercin as is conveyed or granted
1o the Corporation for the purpase of being used lor walkways and/or bikeways

*Puth Lights" means the light standards, conduils, wiring, bulbs and other
appurtenances, if any, installed to Huminate the Paths.

Permitted Title Holder" means (1) the Corporation, (b} the Associalion, (c)
a public or private cducational institution, (d) the City of Carmel, Indiana, or (c) a
nonprofit corporation having perpetual existence or a governmental entity designated.
in either case, by Declarant.

*Person” means an individual, firm, corporation, partnership, association,
trust or other legal cntity, or any combination thercof.

“Plat" ncans a finol secondary piot of a portion of the Development Arca
exccuted by Declarant and recorded in the Office of the Recorder of Hamilton
County, Indiana
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»pond"” means a body of water Jocated in the Development Area und depicted
on the General Plan of Development (other than the Lake) and "Ponds” means all of
such bodies of water (other than the Lake).

"Planting Area” meuns a landscaped area located in the right-of-way of a
public strect, on or adjacent to a Private Drive or Common Parking Lot or on a
Conymons, in a Park or in or on other Community Area.

"Principal Streels” means, to the exient construcled by Declarant, Towne
Road, 13151 Street, Broad Street, Meeting House Roed, Horseferry Rond and Grafton
Strect.

“Private Drive" means a street, Jane. road, driveway or other right-ol-way
designed 10 provide access to one ar more Lots or to the Community Area that hos
not been accepted for maintenance by a public authority. Privale Drive does not
include a driveway localed cntircly on a single Lot, but does include alleys

Private Gate" means 2 security gate controlling access to and from a Private
Drive.

“Regreation Centers' means Provost Park, Webster Park and MacArthur Field
and the recreational facilities therein or thescon

*Reserve for Replacements” means a fund established and maintained by the
Corporation to meet the cost of periodic maintenance, repairs, rencwal and
replacement of the Community Area and the Common Facilitics.

“Residential Lot" means a Lot which is used or intended to be used primarily
for residentinl purposes except where the Lot is improved by the construction thercon
of a Multifamily Structure or a Multiuse Struclure.

"Restrictions” means the covenants, conditions, casements, charges. liens,
restrictions, rules and regulations nnd 2l other provisions set forth in this
Declaration, all applicable Supplemental Declarations, the Building Guidelines and
the Register of Regulations, as the same may from time to time be amended

"Register of Regulutiony” means the document conlaining rules, regulations,
policies, and procedures adopted by the Board of Directors, the Architcctural Review
Board or the Design Review Board, as the snme may from time to time be smended.

“Round-Abomt" means a squere, green or traffic circle in WestClay

-B-
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*Seclign” meuans thut portion of the Development Arce that is depicted on a
Plat

*Significunt Tree" means any trce measuring eight (8) inches in caliper
rmeasured at four (4) to five (5) feet above grade.

Qita Fumilure apd Facilities® weans any fumiture, trash containers, sculpture
orother furniture. fixtures. equipment o facitities constructed, installed or placed in
the Development Area by Declarant, the Corporation or the Association and intended
{or the common usc or benefit of some, il not all, of the Owners and Oceupants

"Special Assessment” means an Assessment made pursuant to Paragraph
19(g) or any other provision of this Declaration or any Supplemental Decloration
authorizing e Jevying of a Specizl Assessment

vStreet Tregs" means the trees, shrubs and other plantings planted by
Declarant or an Owner within a Planting Area. as the same inoy he replaced from
time to time

»Supplemental Reclamtion” means any supplemental  declaration of
covenants. conditions or restrictions or any declaration of horizontal property regime
which may be recorded and which extends the provisions of this Declarution or any
previousty recorded Supplemental Declaration to a Section or Parcel and contains
such complementary or supplementary provisions for such Seclion or Parcel as are
required or permitted by this Declaration

*Tyact” means the Jand described in Exbibit C and such other real estale as
may from time to time he annexed thercto under the provisions of Paragraph 3
hereof

"Linit" means any Living Unit or Commercial Unit, and "Units" means all
Living Units and Commercial Units

“Village Center” means that pant of the Tract depicted on the Development
Phin as the “Village Center ™

“Village Center Muintennnce Amount™ hasthe meaning set forth in Parugraph
19(1)(3)

“Viilgpe Center Parcel” means the Village Center exclusive of Residential
Lots and Community Aren located therein
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“Yillnge Center Sy : " means the Supplemental
Declaration relaling to the Village Center Parcel.

*Villsge Community Buildings” means the Meeting House, the Trustees Hali,
the Chapel, the buildings constituting a part of or located in or on the Recreation
Conters and such other civic or recreational buildings as may be constructed in
Wes(Clay by Declarant principaliy for the use of the Owners as o benefit of
ownership of a Lot, title to which is, or is intended ultimately to be. vested in a
Permitted Title Holder.

“Warranty Perlod” means, with respect to Street 1rees. a period of one (1)
year following the dote 2 Street Tree is planted in a Planting Arca

“Watcr Agcess [insement” meuns the area designaled on a Plat as a means of
access to the Lake or a Pond.

*WestClay" means the name by which the Tract shall be commonly krown

“Zoning Authority" with respect 1o any action means the Director of the
Departmeont of Community Services of the Cily of Carmel of, where he lacks the
capacity to inke action, or fuils lo take such action, the governmental body or bodics.
administrative or judicial, in which authority is vested under applicable law to hear
appeals from, or review the action, or the failure 1o act, of the Dircctor.

*Zaning Ordinange” means the ordinance adopted by the Common Couneil
of the City of Carmcl, Indiana, cstablishing the WestClay Village Planncd Unit
evelopment District.

2 Declamtion Declarans hereby expressly declares that the Tract and any additions
thereto pursuant lo Poragraph 3 hereof shall be held, uancferred, and occupiced subject to the
Restrictions  The Owner of any Lot or Parce! subject to these Restrictions, by (i) acceptance ofa
deed conveying title thereto, or the execution of a contract for the purchase thereof, whether from
Declarant or a subsequent Owner of such [ ot or Parcel, or (ii) by the act of accupancy of any Lot or
Parce!. shall accept such deed and execute such cantract subject to each Restriction und agreement
herein contvined By acceplance of such deed or execution of such cohtract. each Owner
acknowledges the rights and powets of Declarant and of the Corporation with respect to these
Restriclions. and also for itself, its heirs, personnl representatives, successors and assigns. covenants.
aprees and consents (o and with Declarant, the Corporation, and the Owners and subsequent Owners
of cach of the Lots and Parcels affected by these Restrictions to keep, observe, comply with and
perform such Restrictions and agreement

3. Adiditions to the Tract. Declasant shall have the right 1o bring within the scheme of
this Decloration and add (o the Troct renl estute that is a Pert of the Development Area or that is
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contiguous to the Development Area. In determining contiguity, public rights of way shall not be
considered

Ihe additions nuthorized under this Patograph 3 shall be made by the filing of record of one
o more Supplemental Declasations with respect to the additional reat estate and by filing with the
Corporation any revisions to the General Plan of Development necessary to reflect the scheme of
develnpment of the additional real estate  Unless otherwise stated therein, such revisions to the
General Plan of Development shall not bind Declarant 1o make the proposed additions. For purposes
of this Paragraph 3, a Plat depicting a postian of the Development Area shalt be deemed a
Supplemental Declaralion

4 TIhe Lake.

(3) Development. Declarant intends, but is not obligated, to acquire title
1o the Lake. Declarant rescrves the right, subsequent to nequisition of the Lake, to
alter the sizc and configuration thereof (as & result of which, the Loke may vary from
that depicted on the General Plan of Development attached as Exhibit B hercto)

(b)  litle and Muintenance. I Declarant acquires fitle to the Lake, it shall
subsequently convey such title 10 a Permitted Title Holder. Unless otherwise
specified in the instrument of conveyance, the Corporation shall be responsible for
maintaining the Lake The Maintenance Costs of the Lake sholl be assessed as a
General Assessment against all Lois subject to assessment. Each Owner of o Lot that
ahuts the Lake shall be responsiblz ot al) times for maintaining so much of the bank
of the Lake above the pool level as constitutes a patt of, or abuts, his 1ot (exclusive
of the Lake Liner and any Path) and shall keep that portion of the Luke abutting his
{.at free of debris and otherwise in reasonably ¢lean condition.

{c)  Use No boats shall be permitted upon any part of the Loke except if
and to the extent suthorized by the Board of Directors and then subject to such rules
znd regulations as may be adopted by the Board of Directors. No dock, pier. wall or
olher structure may be extended into the Lake without the prior writicn consent of the
Aschitectural Review Board and such governmental authority as may have
jurisdiction thereover, No swimming will be permitted in the Lake excopt if and to
the extent authorized by the Board of Directors. Each Qwner of o Lot sbutting the
Loke sholl indemnify and hold harmless Declarant, the Corporation and each ather
QOwner against al} loss or damage incurred as a result of injury to uny Person or
damage to any property. or us a result of any other cause or thing, orising from or
related to use of, or access 1o, the Lake by any Person who gains access thereto from.
over or across the Owner's Lot with the knowledge or acquicscence of such Owner.
Declarunt shali heve no Yiability to any Person with respect to the Lake, the usc
thereaf or neeess thereto, or with respect to any demnge to any Lot resulting from the
J.ake or the proximity of a Lot thereto, including loss or damage from erosion.
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5. The Ponds-

{8) Development Declurant intends. but is not obligated. to develop the
Ponds Declarant reserves the right, subscquent to commencement of development
of the Ponds, to determiine the size and configuration thercof (which may vary from
that depicted on the General Plan of Development attached as Exhibit B hereto)

()  Iitle and Mairienance. Declarant shall convey title to the Ponds 1o
a Permitted Title Holder Unless othenwisc specified in the instrument of conveyance,
the Carporation shall be responsible for maintaining the Ponds  The Maintenance
Costs of the Ponds shall be assessed as a General Assessment against alf Lots subject
10 assessment  Ench Owner of a Lot that abuts o Pond shall be responsible at al)
times for maintgining so much of the bunk of the Pond above the pool level as
conslitutes a purt of, or sbuts, his Lot (cxclusive of any Path) and shal} keep that
portion of the Pond sbutting his Lot free of debris and otherwise in reasonably clean
condition

(¢}  Use Nohoats shall be permitted upon any partof a Pond. No dock.
pies. wall or other structure may be extended into a Pond without the prior writien
consent of the Architecturul Review Board and such governmental authority as may
have jurisdiction thereaver. No swimming will be permitted in any Pond except if
and to the extent authorized by the Borrd of Directors. Each Owuer of s Lot abutting
u Pond shall indemnify and hoid harmless Declarant, the Corporation and each other
Owner against all loss or damuge incurred 85 a result of injury 1o any Person or
damage 10 uny property, or as a result of any other cause or thing, arising from or
rctuted 1o use of. or access 1o, a Pond by any Person who gaing access thereto from,
over or ucross such Owner's Lot with the knowicdge or acquiescence of such Owner.
Declarant shall have no liability to any Person with respect to s Pond, the use thereof
or aceess thereto, or with respect to any damage to any Lot resulting from a Pond or
the proximity of 8 Lot thereto, including loss or damage from erosion

[ The Commogs. Declarant shall convey title to the Commans to & Permitted Title
Holder Unluss otherwise specificd in the instrument of conveyance, the Corporation shatl be
responsible for maintzining the Commons and the Maintenance Cosls thereof shall be assessed os
a General Asscssmnent against all Lots subject to assessment. Unless approved by the Architectural
Review Board and the Zoning Authority, no permancnt improvements shall be made to or installed
an the Commons (cxcepting University Green) other than Village Community Buildings, Education
Facilities. underpround wiility facititics, Site Fumilure and Facilities, walkways, planting structurcs.
and fountains or other nonrecrcational water fentures. University Green may be improved with
recrentional facilities, including but not timited 10 Founder's Comer and a croquet court. The use
of the Commons shall be subject to rules and regulations adopted by the Boord of Dircctors which

are not inconsistent with the provisions of this Declaration or any Supplemental Declaration
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7 Parks. Declasant shall convey title (o the Pasks to a Permitted Title Holder  Unless
the instrument of conveyance provides otherwise, the Corparation shall be responsible for
maintueining the Parks and dic Maintcnance Costs thereof. together with any costs incurred by the
Corporation in connection with the further improvement thereof, shatl be assessed as n General
Asscssment against ull £ ots subject to assessment  The Parks mey be improved as appropriate for
recreational and open space arens e use of the Parks shall be subject to rules and regulations
adopled by 1he Board of Dircctors which are not inconsistent with the provisions of this Declaration
or any Supplemental Declaration

8 Villuge Comaunity Buildings. Declarant may, bul is not obligated to, consinuct in
the area designated on the General Plan of Development as the contemplated location thereof the
Meeting Housc, the Trustees [all, the Chape! and one or more Recreation Cenler (which may
include a bath house, swimming paol. tennis courts and other recrentional facilities) and such other
recrentional and community facilities ns Declarant in its sole discretion believes sre justified by the
progressof developrent of the Development Area. IT Declarant undertokes the development of one
or more Village Community Buildings, Declarant infends upon completion of construction to convey
the same to a Permitted Title Holder prior 10 the Applicable Date frce and clear of all financial
encumbrances and other liens securing indebtedness of Declarant except Community Aren Secured
Indebtedness, but subject to the right of Declarant to use the Vilinge Community Buildings as
provided in Pamgraph 24(a)  Unless the instrument of conveyance provides otherwise. the
Corporation shall be responsible for maintenance of the Village Community Buildings and the
Maintenance Costs thereof shall be ussessed as a General Assessment against all Lots subject to
assessment. The Board of Directors may adopt such rules and regutations with respect (o the use of
the Village Community Buildings as it decms appropriate and may charge reasonable Yees for the
use thereof. but no rule, regulation or charge shall be inconsistent with the provisions of this
Declaration or any Supplemental Declaration

Any Education Facility, including the lidueation Center, shall be constructed by and be the
sole property of the public or private cducational institution which operatcs the Education Facility
and none of the Corporation, the Association or any Owner shall huve any interest therein except as
otherwisc specifically provided herein, in 8 Supplemental Declaration or in an instrument of
conveyance from Declarant 10 such educational institution.

Declarant muy secure indebtedness incurred to finance construction of the Villope
Community Buildings and the Common Facilitics, or parts thereof, with a mortgage lien(s) on all
or some of the Viflage Commuaily Buildings; provided that the aggregate original principal amount
of the indebtedness secured by such lien(s) shall not exceed Two Million Dollars ($2,000,000 00}

9. Droinggs System. 1he Drainoge System has or will be constructed for the purpose
of controlling drainage within and adjacent to the Development Area and moiniaining the water tevel
in the Lake and the Ponds The Corpotation shall maintain the Drainage System to the extent not
maintained by the Drainage Board and the Maintenance Costs thereof shall be assessed npainst all
Lots subject to assessment serviced by that part of the Drainage System with respect 1o which
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Maintenancc Costs are incutred. Each Owner shall be individually tinble for the cost of maintenance
of any drainage system located entirely upon his Lot and which is devoted exclusively to drainoge
of his Lot and is not maintained by the Drainage Board

10.  CommonLighting. Declorant may, but is not obligated to, install Commion Lighting
in WeslClay and may reserve castments for such purpose over and across Lots. If instaled, the
Corporation shall operate and maintain the Common Lighting end, unless otherwise provided ina
Supplemental Declaration, the Maintenance Costs thercol shall be assessed as a General or Parcel
Assessment aginst all 1.ots subjeet lo assessment.

H Paths and Path Lights  Declarant may, but is not obligated to, install the Paths and
Puth Tights at the upproximale Jocations depicted an the General Plan of Development and may
reserve casements for such purpose over and across l.ots Ifinstalled, the Corporation shall epcrale
and maintain the Paths and Path Lights and the Maintenance Costs thercof shall be asscssed s a
Genern! Assessment against all Lots subject to assessment. The Board of Directors may adopt such
rules and regulations with respect to the use of the Paths as it may deem appropriate including but
not limited to the prohibition of the usc of all or some ol the Paths by bicycles, skatcboards and/or
motorized or non-motorized vehicles

12 Private Drives and Private Gates
(0 Maintenance of Private Prives (Esclusive of Alleys) Unless

otherwise provided in a Supplemental Declaration, cach Private Drive (exclusive of
alleys) shall be uwned by the Corporation and maintained by the Corporation in good
condition satisfactory for the purpose for which it was constructed. The Maintenance
Costs incurrcd by the Corporation in maintuining a Private Drive shull be psvessed
against all Lots whosc principal means of vchicular access to s public right-of-way
or to the Village Center is over and acrass such Private Drive Estimated
Maintenance Costs, including a contribution to a reserve fund for future maintenance,
repair and replacement of Private Drives, shall be included in each annual budge!t of
the Corporation adopted pursuant to Paragraph 19(1)

(t)  Mainteoanceof Allevs Unless otherwise provided i a Supplemental
Declaration, the Corporation shall maintain all alleys ond the Maintenance Costs
incurred for such maintenonce shall be pssessed against all Lots served by alleys.

{¢)  Maintenance of Privite Gajes. Private Gates shail be mainlained by
the Comporation. "The Maintenance Cosls incurred by the Corporaion in maintaining
Private Gates shall be assessed against ol} Lots whose principal access to a public
right-of-way or to the Village Center is through a Private Gote.
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13.  Enity Ways, Londscape Gasements and Planting Aseas

(a) Entry Ways The Comporatian shall isintain the Entry Ways
and ol improvements and plantings thereon, and the Maintenunce Costs
thereof shall be assessed as a Genzral Assessment against all Lots subject to
assessment. Grass, trees, shrubs and other plantings located on an Eniry Way
shall be kept neatly cut, cultivated or trimmed as reasonably required to
maintain an attractive entrance to WestClay or s part thereof. All entrance
signs located on an Entry Way shall be maintained al all times in good and
sightly condition appropriate to a first-class residentiol community

()  Landscape Caseinenis. Unless the Bord of Directors (of the
Corporation or the Association, as applicable) determines that oll or some of
the Landscape Essements shall be maintaincd by the Corporation and/or the
Associalion and the Matntenance Costs thereof assessed as a General or
Parcel Assessment. the Owner of each Lot upon which a Landscape Easement
is located shall a1 hisfher cxpense kecp the prass, (rees, shrubs and other
plantings located on « Landscape Eascment properly imigated and neatly cut,
cultivated or trimmed as reasonably necessary lo mainlain (he same at il
times in a good and sightly condition appropriate to a first-class residential
subdivision ond, if such Owner fails 1o do so. the Corporation or the
Assaciation, as upplicable, may undeniake such maintenance and assess the
Maintenance Costs thercal os a Special Assessment against such Lot

(c)  Planting Arens. Following the cxpiration of the Warranty
Period. the Corporation (or, if the Village Cenlcr Supplemental Declaration
so provides with respect to Planting Areas in the Village Center Parcel, the
Associntion) shall maintain the Planting Areas and the Maintenance Costs
thereof sholl be assessed as a General or Parcel Assessment

14 Site Fumilure and Facilitics Declarant may, but is not obligated to, construct, instali
or place Site Fumniture and Facilitics in WestChay  IF it does so, title thereto shall be conveyed fo u
Permitied Title Holder. Afier conveysnce to n Pemitted Title Holder, unless otherwise specificd
in the instrument of conveyance, the Corporation {or, if the Village Center Supplemental Declaration
so provides with respect ta Site Fumniture and Facilities in the Village Center Parcel, the Associstion)
shall snointain the Site Fumiture and Facilities and the Maintenunce Costs thereof shull be assessed
#s a General or Parce! Assessment

15, Round-Abows and Street Trees
(@)  Round-Abowts The Corporation shalt maintain the Round-Abouts
(exclusive of the street pavement, cutbs and drainsge struciures ond tiles unless they

conatitute a part of a Private Drive), and the Maintenance Cosis thereof shall be
assessed as a General or Parcel Assessment
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(b)  SireetTrees. Declarant shull plunt Street Trees within Planting Arcas
adjacent to such of the Principal Streets as are constructed by Declarant and in
Community Arcas adjncent to other streets consiructed in WestClay Each Owner
shall, within the time specified in the Building Guidelines, plamt within a Planting
Area adjacent to the Owner’s Lot that number of Strect Irees as are depicted on such
Lot on the Development Phan, such Street Trees 1o be of a size and species designated
by the Architcctural Review Board or the Design Review Board, as applicable. and
t ve plunted at locations specified on the landscaping plan submitted by the Owner
to and approved by the applicable Board. Declarant, the Corporation or the
Assaciation may plant additionnl Strect Trecs on any Lot.

(¢©)  Maipicnance of Street Trees. During the Wurranty Period, all dead
or dying Strect Trees. instalied new, transpianied, or designated on the Lot
Development Pinn as existing tices to be retained, shafl be replaced by the person
responsible for causing such Steeet Trees to be planted  Following the expiration of
the Warranty Period for o Strect Tree, uniess otherwise provided in a Supplemental
Decluration, the Corporation shall muintnin and, if necessary, replace the Strect Tree,
and the Maimenance Cost thereof shal} be assessed s a General Assessment against
all L ots subject to Assessment

16.  Commen Packing Lots. Declarant shall construct such Common Parking Lots us it
deems desirable. The Association sholl muintain the Caranon Parking Lots located in the Village
Center, including the exterior and interior landscaping required by the Zoning Ordinance. nd the
Maintenance Costs thercof shall he assessed as a Parcel Assessment as provided in the Village
Center Supplemental Declaration. The Corporation shall maintain all other Common Porking Lots.
inctuding the exterior ond inlerior londseaping required by the Zoning Ordinance. and the
Maintenance Costs thereof shatl be assessed agpinst all Lots which derive a substantial bencfit from
the availubility of parking in such other Common Parking Lots, as delermined in the reasonable
discretion of the Board of Dircetors of the Comporation. The Association may allocate to the
Corporation a portion of the Maintenance Costs of Common Parking Lots in the Village Center
which serve a Village Community Building as provided in the Village Center Supplemental
Declaration and the amount so oltocated shall be included in the General Assessment against all
Residential Lots subject to assessment

17. Qpen Spuge. A Permitted Title Holder shull nol chunge the use of uny Pork.
Commons or other area designated by Declarant as open space conveyed to the Permitted [itle
Holder by Declarant from the use being made thereof st the time of conveyance witheut the prior
consent or approval of the Zoning Authority

18 Village of WestClay Qwners Associntion, Ine
(a) Membership. Each Owner shall oulomaticatly be n Member and shall

cnjoy the privileges and be bound by the obligations contained in the Articles and
By-Laws. 1f a Person would realize upon his security and become an Owmer, he shall
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then be subject to all the requirements and limitations imposed by this Declaration
on other Owners. Including those provisions with respect to the payment of
As5eSSMCRts.

(b)  Powers. The Corporation shall have such powers as are st forth in
this Decluration, all Supplementat Detlarations and in the Anticles, together with all
ather powers that belong to it by faw

(©)  Classcs of Membgrs. The Corporation shall have a single class of
Members
(d)  Vating and Other Rights of Members. The voting and other rights off

Members shall be as specified in the Articles and By-Laws; provided, however, that
the Owners of Lots in each Electoral Parcel shall bz entitled to elect 2 Person (o serve
a3 a Dircctor representing such Electoral Parcel on the Board of Directors in the
manner speeified in the Code of By-Laws of the Corporation.

(©)  Reserve for Replacerpents. The Board of Dircctors shall establish and
fuaintain the Reserve for Replacements by the alfocation and payment to such reserve
fund of an amount determined annually by the Board to be sufficient to meef the cost
of periodic maintenance, repair, renewol and replacement of the Communily Area
and the Cammon Facilities 10 the extent the Corporation is respensible for the
maintenance thereof.  In determining the mmount, the Board shall take into
consideration the expecled useful lile of the Community Area and the Common
Facilitics, projected increases in (he cost of materials and labor, inferest to be earned
by such fund and the advice of Declnrant or such consultants as the Board may
employ. The Reserve for Replacements shall be deposited in a specinl account with
u lending institution the accounts of which are insurcd by an sgency of the United
States of America or may, in the discretion of the Board, be invested in obligations
af, or fully guarantced as to principal by. the United States of America Prior to the
Appicable Date, funds from the Reserve for Replacements may be withdrawn and
applied at the direction of Declarant to meet the costs of periadic maintenonce.
repairs, renewal or replacement of the Community Area and the Common Facilitics

(0  Debt Service Account. The Board of Directors shall establish and
maintain & separate account for the payment of principal, intcrest and other charges
on account of Community Area Secured Indebledness. Community Arca Debt
Service Assessments shall be deposited to said sccount and disbursed solely for the
purpose of payments on account of Community Area Secured Indebtedness. The
debt service account shall be maintained in a lending institution the accounts of
which are insured by on ugency of the United States of Americs or may, in the
discretion of the Board. be invested in obligations of, or fully guaranteed as (o
principal by, lhe United Siates of America Prior to the Applicable Date, funds from
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the debt service account may be withdrmwn and applied at the dircction of Declurant
to make payments on account of Community Area Secured Indebtedness.

(g Maintenance Standards In each instance in which this Declaration
ur a Supplementol Declarstion imposes on the Comporation a maintenance obligation
with respect to the Community Area or the Common Facilitics or a part thereof, the
Corporation shall maintain the Community Arce. Common Facilities or designated
part thereof in good condition, order and repair substantially comparable to its
condilion when originally construcied, instalied or planted and compatible in
appearance and utility with a first-class residential community. Grass, trecs, shrubs
and other plantings located on the Community Area for which the Corporation has
mnintenance responsibility shull be kept properly {rrigated and neatly cut. cultivoted
or trimmed as reasonably required and otherwise maintained at all times in good and
sightly condition approprinte to a first-class residential community. In cach fiscal
year subsequent to the Applicable Date the Corporation shall make expenditures (o
Maintain the Community Area and Common Facilities located in the Village Center
in an amount not less than the Village Center Maintenance Amount established
pursuant to Paragraph 19(1)(3)

() Insurance, Taxes and Utilities The Comporation shall maintain public
liability and casunlty insurance in prudent amounts insuring against risk of loss 10 the
Corporation on account of injury to person or property and damage fo property
owned by the Corporution and shall pay atl taxes assessed agoinst such propenty and
all utility charges incumed with respect to Community Ares for which the
Corporation has maintenance responsibility.

(i) i i jon. Unless at lcast two-thirds
(2/3) of the Mortgagees (based on one vote for each first morigage owned) or lwo-
thirds (2/3) of the Members have given their prior written approval, a Permitted Title
Holder. the Board of Directors and the Owners may not: (i) except as authorized by
Paragraph 21(e) (but subject 10 the limitations of Paragraph 17), by act or omisston
seek (o abandon, partition, subdivide, cncumber, sell or tmnsfier the Community Arca
(but the granting of easements for public utilitics or other public purposcs consistent
with the intended use of the Community Arca shall not be deemed a transfer for the
purposes of this clause); (if) fail to maintain fire and extended coverage insurance an
insurable Community Area and Comsmon Facilities on a current replacement cost
basis in the amount of one hundred percent (100%) of the insurable value (based on
current replacement cost); (i) usc hazard insurance proceeds for losses to any
Community Ares or Common Facilitics for other than the repair. replacement or
reconstruction of the Community Arex or Commen Facilities; (iv) subject to
Paragraph 19(b)(ii)(5), the last sentence of Paragmph 19(b)(iv) and 19(1)(ii). chunge
the method of determining the obligations, Assessments, dues or other charges that
may be levied against the Owner of a Unil; (v) by act or omission chanye, waive or
abondon any scheme of regulations or their enforcement pertaining to the
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architecturnl design or the cxterior appearance of Units, or the mainterance and
upkeep of the Community Area and Common Facilities; or (vi) fail to maintain the
Reserve for Replacements in the amount required by this Declaration or my
Supplemental Declaration

()  Mersers. Uponamerger or consolidation of another corporation with
the Corporation. its propertics, rights and obligations may, as provided in ils anticlcs
of incorporation, by operation of Jaw be transfersed to another surviving or
consolidated corporation or, alernatively, the propertics, rights and obligations of
another corporation may by opcration of law be added to the properties, rights and
ablipations of the Cosporation us a surviving cotporation pursuant to 8 merger. The
surviving or consolideted corporation mny administer the covennts and restrictions
esiablished by this Declaration within the Tract togcther with the covenants and
resicictions established upon any other propertics as one scheme. No merger or
consolidation. however, shall effect any revocation, change or addition 1o the
covenants cstublished by this Declaration within the Tract excepl as hereinafier
provided.

19 Assessmenis
(#)  Creation of the Lien and Personal Obligation  of Assessments-

Declarant hereby covenanis, and each Owner of any Lot by aceeptance of a deed
thereto, whether or not it shall be so expressed in such decd, is deemed to covenant
and apree to oy to the Corporation the following: (1) General Assessments, (2) the
Community Area Initial Assessment, (3) Communily Arca Debt  Service
Assessments. (4) annunl and special Parcel Asscssments, (5) Architecwral Control
Assessments (to the extent levied) and (6) Special Assessments, such Assessments
to be established and callected as hereinafter provided

i two (2) or more Lols originally shown on a Plat are consolidaled as a single
Lot by virtue of partial vacation of a Plat, or if a Lot is divided by conveyance of
portions thereof to owners of adjacent L ots. then. in either such event. so long as the
consolidated or divided Lot is used in its entirety by one or more Owners of
contiguous Lots, the vacated or divided 1 ot(s) shall cease ta be Lol(s) fur purposcs
of Assessments under this Paragraph 19

All Assessments, together with interest thereon oad costs of collection
thereof. shall be u charge on the land and sholl be a continuing licn upoen the Lot
against which cach Assessment is mande until puid in full. Each Assessment, together
with intcrest thereon and costs of collection thereof, shall also be the personal
obligation of the Person who was the Owner of the Lot at the time when the
Assessment became due.
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(by  General Assessment-

() Purpose of Assessment. The General Asscssment
levied by the Corporalion shat] be used exclusively to promote the
recreation, health, safety, and welfare of the Owners of Lots and
Occupeants of Units and for the improvement, maintenance, repair,
replacement and operation of the Community Arca and Common
Facilitics

(i) Dasis for Assessment

() Residentinl. Lois Subject to
subparagraph (h) below, ench Residential Lot shall be
nssessed ot o unifonm rate without regard 1o whether
o Living Unil or other improvements have been
constructed upon the Lot, except that if no Living
Unit has been constructed on the Lot, the Corporation
shall waive with respect to such undeveloped Lot that
part of any Assessment that is attributable to services
(such as trash removal) that are provided only with
respect to improved Lots

(2} Commemial Lots.

(A)  Subject 10 subpassgraph (h)
below, cach unimproved Commercial Lot shall be
assessed at a uniform rate without regard to whether
a Commereial Unit, Mullifamily Structure or Multiuse
Structure has been constructed upon the Lot, except
1hat the Corporation shall waive with respect to such
undeveloped Lot thet part of any Assessment that is
altributable to services (such as trash removal) that are
provided only with respect to improved Lots.

(B) Each Commercial Lot upon
which a Multifamily Structure has been consteucted
shall be assessed at n rate equitably determined by the
Board of Dircctors which takes into account the
number of Living Units located on the Lot and the
rights of Occupants of such Living Unils to the use
and enjoyment of the Community Area. The Genenal
Assessment for nny such Lot shall not exceed the
product of (i) the number of Living Unils located on
the Lot and (ii) seventy-five percent (75%) of the
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amount of the General Asscssment for Residential
1.ots estublished on the basis set forth in Clause (1)
above il Occupants have a right to use the Reereation
Cemters or, il Occupants do nol have such right, fity
percent (50%) of the wmount of the General
Assessment for Residential Lots. Owners of
Multifamily Structures mny elect not (o be subject 10
assessment on account of Maintenance Costs of
Recreation Centers in which cvent Occupants of such
Multifurnily Structures shall not have a right to use the
Recreation Centers

(C) Each  Commercial Lot
improved with onc or more Commerciul Units (not
located in a Multiuse Structure) shall he assessed at a
rate which bears the same proportion to ol other
improved Commerciol Lots (other than these
improved with Multifamily Structures) as the gross
square footage of the Commercial Unit(s) located on
such Lot bears to the gross square footage of afl
Commercial Units.

(D) Each  Commercial Lot
improved with a Multiuse Structure shall be assessed
as follows: with respect to that part of the Multiuse
Structure that consists of one or more Commercial
Units, in the same manner s specified in subclause
(C) above: and with respect to that part of the
Multiuse Structure that consists of onc ormore Living
Units, in the same maonner as specified in subclause
() above.

(E)  The General Assessment for
any unimproved Commercial Lot shall not exceed the
amount of the General Assessment for unimproved
Residential Lots in the Primory Area

(F)  The General Assessment for
any Commereial Lot upon which one or more
Commercinl Units have been constructed (including
Conunercial Units located in & Multiuse Structure)
sholl not exceed the product of (i) the result obtained
by dividing the gross square footage of the
Commercial Unit by two thousand five hundred
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{2,500) and (il) the amount of the General Assessment
esinblished for Residential Lots on the basis set forth
in Clause (1) above

{G)  The Genera} Assessment for
any Commercinl Lot on which a Multiuse Structure
has been constructed shall not, with respect to Living
Units located therein, exceed the amount specified in
subclause (B) above

3

Notwithstanding the foregoing
provisions of this subparagrph (if), no Lot owned by
Declarant or o Permitted Title Holder shall be
assessed by the Corporation except such Lots es have
heen improved by the construclion thereon of Units,
which improved 1.0ts shall be subject to assessment 65
provided in Cluuses (1) or (2) sbove: provided,
however, Lots improved by the construction thereon
of Village Comniunity Buildings or an Education
Facility shall in no event be subject 10 Assessments

4  Comlominiums Condominiums shall
be separalely assessed as a Lot applying the provisions
of the foregoing Clauses (1) and (2). 1€a Multiuse
Structurc is a Horizontal Property Regime, then cach
Condominium therein shall be scparately assessed
applying the provisions of the foregoing Clauses (1)
and (2)

(5)  Change in Basis. The basis for
ussessment may be changed upon recommendation of
the Board of Directors il such change is approved by
(i) two-thirds (2/3) of the Members or (wo-thirds (2/3)
of the Mortgagees (bascd on one vate for cach first
mortgage owned) who ate voling in person or by
proxy ot & mecling of Members duly cailed for this
purpose; provided, however, if a proposed change
would adversely affect the Owners of a particular
cluss of properly, such change in the basis for
assessment may be made only if approved by a
mujority of the Owners adversely affected  For
purposes of this Clause (5), “classes of property”
include Living Unils not locuted in o Multifamily
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Strucluce  or  Multiuse  Structure, Multifamily
Structures, Multiuse Structures and Commercial Units
not located in o0 Multiuse Structure. cach as a scparate
class

(iii) Method of Assessment. By a vote of a majority of the
Directors, the Board of Directors shall. on the basis specified in
subparagraph (it), fix the General Assessment for each assessment
year of the Corporation af an amount sufficient to meet the
obligations imposed by this Declaration and oll Supplemental
Declarations upon the Corporation, including but limiled to the
obligation to msintain (he Community Area and Common Fecilities
in the Village Center in accordance with the budget for Village Center
Maintenance Costs established in accordance with Paragraph 19(1)(3)
below The Board of Directors shall establish the dote(s) the General
Assessment shall become due, and the manner in which it shall be
paid.

(iv) Allecation of Assessment  Cerlain of the costs of
maintaining, oporating. restoring « r replacing the Community Area
and Common Facilities may be alloeated among Owners of Luts on
the basis of the locution of the lands and improvements constituting
the Commurdty Arca and Common Facilities and the intended use
thereof. In determining the General Assessment, costs and expenses
which in accordance with the provisions of this Declaration or
Supplemental Declaration are to be borne by all Owners shall lirst be
allocated to afl Owners  Costs and expenses which in accordance
with the provisions of this Declaration or a Supplemental Declaration
arc to be bome by the Owners of certain 1.ots shall then be allocated
10 the Owners of such Lots. The provisions of subparagraph (ii) shall
not be deemed to require that ofl Assessments against vacant Lots or
lots improved with compursble types of Units, Multifamily
Structures or Multiuse Structures be equal, but only that each Lot be
assessed wniformly with respeet @ comparable Lots subjeet to
assessment for similor costs and expenses  Any calegory of
Maintenonee Cost included in the Village Center Maintennnce
Amount that was allocated to all Owners prior to the Applicable Date
shatl be nltocated to all Owners subsequent to the Applicable Date.
Costs of trash removal and other services provided by the Corporation
to individuat Lots shall not be included in the General Assessment of
any Lot the Owner of which has elected to obtain the same service
directly from u service provider.
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(c)

i : i sssmient. Unless otherwise provided in
n Supplemental Decleration, on the carlicr of (i} the date a Lot is conveyed by
Declarant to an Owner (other than the holder of a first mortgage on such Lotina
conveyance which conslitutes o deed in licu of fareclosure), (ii) the date a Unit
constructed on 1he Lot has been certified for occupancy by the Zoning Autherity or
(iii) the daic a Unit on the Lot is first occupied by an Owmier or Occupant upon
completion of construction thereof, there shall be due and payable to the Corporation
by the Owner of such Lot the following sum which shall be deposited in the Reserve

for Replacements maintained by the Corporation:

(i)

(i)

(iii)

(iv)

v)

a Lot on which a detached or an
attached single-fomily residence is to
be consiructed. the sum of Three
Hundred Dollars ($300.00);

a Lot on which a detached single-
family residence together with an
nltached or detached accessory
dwelling is to be constructed, the sum
of Four Hundred Dollurs (8400 00);

a Lot on which a detached single-
family residence with an attached or
detached home-based office is to he
constructed, the sum of Five 1iundred
Dollars ($500 00);

a Lot on which a Multifamily
Structure, a Multiuse Structore or a
Horizontal Property Regime is to be
construcied, an amount cquut to the
greater of Six Hundred Dollars
($600.00) or the product of (y) the
wumber of Living Units to be
consfructed in  such  Multifamily
Structure, Multiuse  Structure or
Horizontal Property Regime and (z)
One Hundred Dollars ($100.00); and

a Lol on which a Commercial Unit is
{o be constructed, the sum of Onc
Hundred Dollars ($100.00) for cach
one thousand (1,000) square feel or
portion thereof of gross floor arca for
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the building or buitdings constructed
or authorized to be constructed
thercon which, in the case of a
Mulliuse Structure, arc to be used as
Commercial Units

(&)  Community Arca Debt Service Assessment 1f any Community Arca
Sccured Indebledness is outstanding, the Corporation shell levy o Community Aren
Debt Service Assessment against each Lot (other than a £ of exempt from the General
Assessment pursuant to subparagraph (b)(ii)(3) above) in an amount established by
the Board of Dircctors which is sufficicnt 1o mect all debt service requitements on
such indebtedness but does not exceed. in any fiscal year of the Corporation. an
amount cquat to one quarter of one percent (0.0025%) of the original sales price ol
the Lot. Declarant shall centify to the Corporntion upon sale of each Lot he original
sales price of such Lot The Community Area Debt Service Assessment shall be held
and disbursed in accordance with the provisions of Paragraph 18(f).

(c)  Parcel Asscssments.

0] Purpose of Assessments. Parce} Assessments shall ke
used for such purposes as are authorized by the Supplemental
Declaration for such Parcel.

(ii) Method of Assessment  An annual Parcel Assessment
sholl be levied by the Corporution upuinst Lots in a Parcel {except the
Village Center Porcel or a Parcel which is a Horizontal Property
Regime) using the basis set forth in the Supplemental Declarution for
such Parcel, and collected and disbursed by the Corporation  The
Bonrd of Directors shall fix in accordance with the By-Laws und the
provisions of any Supplemental Declaration the annual Parcel
Assessment lor cach Parcel, the date(s) such Assessment shall
become due, and the manner in which it shall be paid.

(iii) Special Assessments- In addition to the annual Parcel
Assessment, the Corporation may lcvy in any fiscal year a specinl
Parcel Assessnient against one or more of the Loisin a Parcel (except
the Village Center Parcel or a Parcel which is o Horizontal Property
Beaime) for the purpose of {A) defraying, in whole or in past. the cost
of uny construction, reconstruction, repair or replacement of a capitai
improvement upon the Parcel, including fixtures and personal
property telated thereto, provided that any such Assessment shall
have the assent of ¢ majority of the Owners of Lots in the Parcel who
are voting in person or by proxy a1 a mecting of such Owners duly
called for this purpose or (B) defraying any Maintenance Costs
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incurred in satisfying any requircments imposed on the Corporation
by a Supplemental Declaration relating to a Parcel  Any Special
Assessment pursuant to this clause (iif) shall be allocated equally
among all Lots in the Parcel except those cxempt from the General
Assessment.

(0 Aschiteciural Conirol Assessment 1f any Owrier or Person acting for
ar on behalf of, or pursuant to the authorization or acquiescence of, an Owner fails
to comply with Building Guidclines or other requirements for comstruction of
imptovements, lundscaping and other Building Activitics or muintepance of a Lot
(including but not limited to installation of required Street Trees or the filing of a Lot
Development Plan) or any restrictive covenant or condition specified in a
Supplementa? Declaration for the Parcel in which such Owner's Lol is lacated
(exclusive of the Village Center Parcel) and/or the provistons of Paragraphs 20 or 22
of this Declaration, then the Corporation may levy ogainst the Lot owned by such
Owner on Assessment in an amount determined by the Board of Directors which docs
not exceed the geealer of (i) Five Hundred Dollars (§500.00) for cach day that such
failure continues afier written notice thereof is given by Declarant or the Corporalion
1o such Owner or (ii) One Hundred Thousand Dollars (3100,00000). Such
Asscssment shall constitute a lien upon the Lot of such Owner and may be enforeed
in the manner provided in subparagraph (i) below The levy of an Architectural
Control Assessment shall be in addition to, and not in lieu of, any other remedies
available to Declarant and/or the Corparation provided in this Decluration. at faw or
in equity in the case of the failure of an Owner to comply with the provisions of this
Declaration and all applicable Supplemental Declarations (exclusive of the Village
Center Supplemental Declaration)

(2)  Specinl Assessinent. In addition to such other Speejal Assessments
us may be authorized herein. the Corporation may levy in any fiseal year a Special
Assessment applicable 1o that year and not more than the aiext four (4) succeeding
fiscal years lor the purpose of defraying, in whole or in part. the cost of any
construction, repair. or replacement of a capitol improvement upon the Community
Arca, including fixtures and personal property refating thercto or any Common
Fucilities, provided that any such Assessment shail have the assent of a majority of
the voles of the Mcmbers whost Lots are stbject to assessment with respect to the
capital improvement wlio are voting in person or by proxy ot 8 meeting of Members
duly called for this purpose. Any Special Assessment pursuant to this subpuragraph
() shall be allocated equally among all Lots in the Tract except those exermpt from
the General Assessment.

(" Date of Gommencement of Assessiments. The General Assessment
and Parcel Assessments {exclusive of Parcel Assessments applicable to Commercial
Lats in the Village Cenlter Parcel) shall commenee with respect to assessable Lots
within a Pascel on the first duy of the month following conveyance of the first Lot in

26~

Description: Hamilton,IN Document-Year.DocID 1999.46964 Page: 32 of 60
Order: 3333 COMMENE: pppyeemenen



the Parcel to an Owner who is not Decloraat. The initial Assessment on uny
assessable Lot shall be adjusted according to the days remuining in the month in
which the Lot became subject lo asscssment Notwithstanding the forcgoing, if an
Owner owns more than Wwo (2) unimproved Residential Lots or one (1) ur more
unimproved Commercial Lots, the General Assessment shall not commence with
respect (o such unimproved Lot(s) until the eardier of (i) the date the Owner
completes construction of a Unit, Multifamily Structure or Multiuse Structure
{hereon o (if) the first day of the ninth month following the date the Owner acquired
title to the Lot(s)

(i)  ElcctefNonpayment of Assessments; Remedics of the Corporation
Any Assessmeni not poid within thirty (30) days afier the duc datc may upon
resolution of the Board of Dircctors bear interest from the duc date ot a percentage
vate no greater than the current statutory moximum annual interest rote, to be set by
the Board of Directors for cach nssessment year. The Corporation shall be entitled
to institute in any court of competent jurisdiction any fawful action to collect o
delinguent Assessment plus any expenses or costs, including attomeys' fees, incurrcd
by the Corporation in collecting such Asscssmen 1§ the Corporation has provided
for colleetion of any Assessment in instaliments. upon defauit in the payment of any
one or more instaliments, the Corporation may accelerate payment and declare the
cntire batance of suid Assessment due and payable in full. No Owner may waive o
olherwise escape liahitity for the Assessments provided for herein by nonuse of the
Community Area or the Comtaon Facilitics or abandonment ofhis Lot

()  Subordination of the Lisn to Modgages. To the extent specificd
herein, the lien of the Asscssments provided for herein against a Lot shall be
subordinate to the lien of any tecorded first morigage covering such Lot and (o any
valid tax or special assessiment fien on such Lot in favor of ony govemmental 1axing
or assessing authority Sale or tronsfer of any Lot shall not affect the assessment lien
The salc or transfer of any Lot pursirant to mortgage foreclosuce or any proceeding
in licu thereof shatl, however. extinguish the lien of such Assessments as lo payments
which beeame due more than six (6) months prior to such salc or transfer. No sale
or transfer shal} relicve such Lot from Hability for any Assessments thereafter
becoming due or from the lien thercof

(k)  Cenificutes. The Comoration shall, upon demand by an Owner. at any
time, furnish s certificate in writing signed by an officer of the Carporation that the
Asscssments on a Lot have been paid of that certain Assessments remain unpaid, as
the case may be.

27

Description: Hamilton,IN Document-Year.DocID 1599.46964 Page: 33 of 60
Order: 3333 Comment: o eesmsmem



()  Apoupl Budgel

()  Adopionof Budgel. By e majority vote of the
Dircctors, the Board of Directors shall adopt an
annual budget for the subsequent fiscal year. which
shall provide for allocation of cxpenses in such a
monner that the obligations imposed on the
Corporation by the Declaration and all Supplemental
Declarations will be met

(2)  Cedification of Villape Cenice Maintennnee
Cusls. On or before the Applicable Date, Declacant
shall certify to the Corporation (he annual
Mpintenance Costs with respeet to the Cotnmunity
Area within the Villoge Center incurred by the
Corporation and Declarant for each of the two (2)
fiscal years prioy to the Applicable Date and incurred
or 10 be incumred fur the fiscal year in which the
Applicable Date ocvirs  The sum of such amount
divided by three (3) shall constitute the “Base Village
Center Maintenance Amount.”

(3)  Villuge Center Budget The snnual budget
adopted pursuant to subpuragraph (a) above for eoch
fiscal year subsequent to the fiscal year in which the
Applicable Date occurs shall include an amount which
is not less thun the sum of (3) the Base Village Center
Maintenance Amount and {§i) the product of (A) the
Base Villoge Center Amount and (B) the difference
between the Consumer Price Index for All Urban
Consumers (All Ttems) (“Index™) published by the
Bureau of Laber Statistics of the United Stales
Department of Labor (or any generally accepted
substitwie for such index If il is no longer published)
for the preceding fiscal year and the Index for the year
prior to the year in which the Applicable Date occurs
The amount thus determined cach year is refomed to
as the “Village Center Maintenance Amount.” In
establishing the annual budget, the Board of Dircetors
shall give gouvd faith consideration to the amount
recommended by the Association to be included
therein to Maintain the Village Center.
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20.  Architceiural Conttol

(2)  Ihe Archifccural Review Board. An Architectural Review Board
consisting of three (3) or more Persons as specified in the By-Laws shall, prior to the
Applicable Date, be appointed by Declarant. Thereafier, the Architectural Review
Board shall be appointed by the Board of Dircetors of the Corporation.

(b) Pumose The Architectural Review Board shall regulate the external
design, uppearance, use, location and maintengnce of the Troct (exclusive of the
Village Center Parcel) and of all improvements thereon in such munncr as o preserve
and enhance values. to maintain a harmonious relationship among structures.
improvements and the natural vegelation und topography, to implement the
development standards and guidelines set forth in the Zoning Ordinance and to assuve
complionce with the Building Guidelines estnblished by Declarant or the
Architecturat Review Board for WestClay (exclusive of the Village Center Parcel)

(c)  DBullding Activity Except us otherwise expressly provided in this
Declaration or & Supplementul Declaration, and excluding from the provisions of this
Paragraph 20 all Commercinl Lots focated in the Village Center Parec, no
improvements, slterations, repairs, change of colors, excavations, chonges in gradc,
plonting, installation or modification of signage or other work that in any way alters
any Lat or the exterior of the improvenwnts localed thereon from ils natural or
impraved stale existing on the date such Lot was first conveyed in fee by Declarant
to anather Owner {including, but not limited to, (i) construction. erection or alteration
of any Unit. Multifamily Structure, Multiuse Structure, other building, fixture,
equipment. fence, wall. deck, swimming pool, bali court, patio, parking area, or other
structure on a Lo, or (ii) any plantings, other landscaping or exterior lighting on 1
Lot, (iii} the installation or alteration of any signage on any Lot, Unit. Multifamily
Structure or Mukiuse Structure, or (iv) the removal of any Sipnificant Tree from a
Lot, shal] be made or donc without the prior approval of the Architectural Review
Boord of a Lot Development Plan thercfor. Prior to commencement by any Owner
other than Declarant of nny Building Activity a Lot Development Plan with respect
thereto shall be submitied to the Architectural Review Boord, und no Building
Aclivity shall be commenced or continued by any Person ather than Declurant
without the ptior written npproval of the Architeetural Review Buoord of o Lot
Development Plan relating to such Building Activity. Such approval shall be in
addition to, and not in lieu of, all approvals. consents, permits and/or variances
required by Jaw from governmental authorities having jurisdiction over WestClay,
and no Owncr shull undertake any construction activity within WestClay unless ull
logal requirements have been satisficd Approval by the Architectural Review Board
of o Lot Development Plan shall not be deemed to imply compliance with approvals.
consents, permits and/or variances required by law from governmental authorities
having jurisdiction aver the Tract. Each Owner shall complete all improvements to
a Lot strictly in accordance with the Lot Development Plan approved by the
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Architectural Review Board. As used in this subpasagroph {c), “plantings” docs not
include flowers, bushes, shrubs or other plants having a height of less than cighteen
(18) inches

{4y  Procedures. In the event the Architectural Review Board fails to
approve, maslify or disapprove in writing a Lot Development Plan within sixty (60)
days after notice of such plan has been duly filed with the Architectural Review
Board in accordance with procedures established by Declarant or, subsequent to the
Applicable Date, the Board of Dircctors, approval will be decmed denied. A decision
of the Architectura! Review Board (including a denial resulting from the failure of
such Board fo act on the plan within thic specified period) may be appealed to the
Board of Directors whirh may reverse or modify such decision (including approve
a Lot Development Plan deemed denied by the fuilure of the Architecturnt Review
Board to act on such plan within the specified period) by a two-thirds (2/3) vote of
the Directors then serving

(¢)  Guidelinesnnd Standards The Architectural Review Beard shall have
the power 1o cstablish and medify from time to time such written architectural,
landscaping, lighting, fencing, recreationn! facility and signage design guidelines and
standards as it may deem approptiate (o achieve the purpose set forth in subparagraph
(b) to the extent that such design guidclines and standards are not in conflict with the
specific provisions of this Declaration, the Zoning Ordinance or, prier to the
Applicablc Dute, the Building Guidelines established by Declarant  Any such
puideline or standard may be appealed to the Board of Directors which may terminate
or maodify such guideline or standnrd by a two-thirds (2/3) vole of the Directors then
serving The Building Guidelines may establish different standards and requircments
for various Lots within WesiClay based on the size, location and use of such Lots and
the improvements (o be located thereon

ion of Guidelings und Standards The Architectural Review
Board shatl apply the Building Guidelines in a fair. uniform and rcasonable manner
cansistent with the discretion inherent in the design review process. 1n disapproving
any Lot Development Plan, the Architectural Review Board shall fumish the
applicant with specific reasons for such disupproval and mey suggest modifications
in such plan which would render the plan acceptable to the Board if resubmitted

(g)  DesignConsullnnts The Architectural Review Board may utilize the
services of architects, engineers and other Persons possessing design expertise and
experience in evalunting Lot Development Plans. No presumption el any conflict of
interest or impropriety shall be deawn or assurcd by virtue of the fact that any of
such consultants are affilinted with Declarant or a Designated Builder or may, from
time to time, represent Persons filing Lot Development Plans with the Architectural
Review Board.
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(n)  Existing Violations of Declarntion. The Architectural Review Boand
shall not be required to consider any Lot Development Plan submilted by an Owner
who is. ot the time of submission of such 1.0t Development Plan, in violation of the
requirements of o Supplemental Declaration relating to the Parcel in which such
Owner’s Lot is located and/or the provisions of the Zoning Ordinance or this
Paragraph 20, unless such Owner submits to the Architectural Review Board with
such Lot Dovelopment Plan an irrevosable agreement and undertaking {with such
surety as the Baard may reasonably require) to remove from the Ownei's [ .ot any
improvements, landscaping, exterior ighting or signage constructed and/or installed
prior to the submission of a | ot Development Plan (or constructed and/or instatled
in violution of & previousty approved Lot Development Plan) to the extent any such
previously constructed and/or installed improv 1, lnndscoping, exterior lighting
ot signage is not subsequently approved by the Architectural Review Board The
Architectural Review Board shall have the power to recommend to the Board of
Dircetors that the Corporstion assess an Architectural Control Assessmont against
any Owner wha fails to comply with the requirenients of a Supplemental Declaration
{other than the Village Center Supplemental Declaration), Paragraph 20 of this
Declaration or the provisions of the Zaning Ordinance. Under no circumstances shuil
any action or inuction of the Architectural Review Board be deemed to be
unseasonable. uebitrary or capricious if, at the lime of suth decision. the Person
having submitted a Lot Development Plan for approval by the Architectural Review
Board has violated a Supplemental Declaration, Paragraph 20 of this Declaration or
the pravisions of the Zoning Ordinance and such violation remains uncured

()] Excrcisc of Discretion. Declarant intends that the members of the
Architcctural Review Board cxcreise discrction In the performance of their duties
consistent with the provisions of subparagraph (), and every Qwner by the purchasc
of a Lot shall by conclusively presumed to have consented to the excrcisc of
discretion by such members. In any judicial proceeding challenging a determination
by the Architectural Review Board and in any action initisted to enforce this
Declaration in which an abuse of discretion by the Architcctural Review Boord is
raised as a defense, ubuse of discretion may be established only if 8 ressonable
Person. weighing the evidence and drawing all inferences in favor of the Board.
could only conclude that such determination constituted an abuse of discretion

1)) Liability of Doard Neither the Architectural Review Boasd or any
member or agent thercof, nor Declarant shail be responsible in any way for any
defects in any plans, specifications or other materials submitted to it, nor for any
defcets in any work done according therelo  Further. the Board docs not make, and
sholl not be deemed by virtue of any nction of approval or disapproval taken byitto
have made, any representation o warranly as to the suitability or advisability of the
design. the enginecring, the method of construction involved, or the materials to be
used
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(k) Inspection Members of the Architectural Review Board may inspeet
work being performed to assure comnpliance with these Restrictions and applicuble
regulations

21, Community Ares and Common Facilities

(a)  Ownership The Community Area and the Comsmon Facilities shol)
remain private, and neither Declarant’s execution or recording of an instrument
porraying the Community Atca, nor the doing of any other act by Declarant is. or is
intended 1o be, or shall be construed as. a dedication to the public of the Community
Arca or the Common Facilities. Declarant, the Corporation or the Associstion may,
however, dedicute or transfer all or any part of the Community Arca or the Common
Fagilitics to any Permitted Title Holder for parks or other putblic purposes, to the City
of Carmel or the County of Hamilton for usc as public rights-of-way orfo a public
witity for public utility purposes, and Declarant may teansfer oll or any port of the
Community Arca to a Permitted Title Holder os contemplated by this Declaration

()  Density of Use Declarant expressly disclaims any warranties or
representations regarding the density of use of the Community Arca or any facilitics
located thereon or constiluting a part thercof.

(¢)  Oblipations.of the Corpomtion. The Corporation, subject (o the rights
of Deelurant. the Association and the Owners set forth in this Declaration snd the
rights of any Permitted Title Holder established in an instrument conveying title fo
uny parl of the Common Arca, shall be responsible for the exclusive management and
control of the Community Arca and all improvements therean (including Commen
Facilitics and other furnishings and cquipment reloted therelo), and, except as
otherwise provided herein, in a Supplemental Declaration, or in an instrument of
conveyance to a Permilted Title Holder, shall keep the Community Area and
Commeon Facilities in pood, clean, attractive and sanitary condition, order and repair
The Corporation may, with the consent of the Board of Ditectors of the Association,
transfer to W Associstion responsibility for manngement, control and/or
maintenance of Community Arca and Common Facilitics focated in the Village
Center

(d)  Easements of Enjoyment

(i) QOwpers. No Person shall have any right or casement
of ¢njoyment in of to the Communily Arca cxcept 10 the extent
granted by, and subject to the terms and provisions of, this
Declaation or a Supplemental Declaration.  Such rights and
casements as are thus granted shall be appurtennnt 1o and shall pass
with the title to every Lot for whose bencfit they are granted. Unless
oflicrwise provided in o Supplemental Declaration or & Plal, ol
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Owners may usc the Puthy, the Village Community Buildings, the
Parks and the Comumons and the Site Fumiture and Facilities located
thereon or therein, subject to the rescrved rights of Declarant, the
Corporation and the Association. The Qumers of Lots ubulting the
Lake or 8 Pond may use the Lake or Pond which abuts such Owner’s
.ot, but such use shali be limited 1o fishing and such other uses as
may be authorized by resolution adopted by the Board of Directars
Subject to estrictions on points of aceess. the Lake and the Ponds
may be used by alt Owners, but only for fishing and such other
purposes as may be outhorized by the Board of Directors. Ne Owner
whose Lot does not obut the Lake or n Pond shall have any right of
access 1o the Lake or a Pond over any Lot, but only such right of
access over the Community Arca as may be designated on a Plat or
by the Board of Dircctors for such purpose

(i)  Occupants. Occupants who are not also Owners may
use and cnjoy the Communily Arca only to the extent specified in
subparagraph (f) or as cxplicitly nuthorized eisewhere in this
Declaration, in a Suppl tal Ducluration or by the Board of
Dircetors. Occupants sholl have the same rights as Gwncrs 10 the use
of the Paths. the Village Community Buildings. the Parks and the
Contmons cxcept that the Boord of Dircetors may restrict or preclude
the usc of the Reercation Centers by Occupants of Commercinl Units
and Multifamily Structures if ne pant of the Muintenunce Costs of the
Reereation Centers are assessed 1o Owners of Commercial Units or
Multifomily Structures  To the extent Owners of Lots that do not
abut the Lake or a Pond are granted rights of access to the Lakc ora
Pond over Community Area designated for that purpose, Occupants
(other than Qccupants of Commercial Units) shall enjoy the same
rights. In the adoption of rules and regulations relating to the use of
Community Arca and Comon Facilitics, the Board of Directors of
the Corporation or Associntion. as applicable, shatl not discriminate
against Occupants of Multifamily Structures or of Living Units
locuted in Multiuse Structures but may restrict or preciude use of the
Recseation Centers by such Occupants as heretofore provided

(&)  Extentof asements The cascments of enjoyment created hereby
shall be subject 1o the following:

(¥ the right of the Comuoration and/or the Association to
establish reasonsble rules for the use of the Community Area
(inciuding but not timited to use of identification cards) and 1o churge
reasonable fees for the use of any mecting of bunquet facilitics (but

3.

Description: Hamilton,IN Document-Year.DocID 1999.46964 Page: 39 of 60

Order: 3333 Comment: s



nol recseational facilities) located in or consiituting o part of the
Community Arca,

(i) the right of the Corporation and/or the Associution to
suspend the right of an Owner and all Persons whose right (o use the
Paths, the Lake, the Ponds. the Vitlage Community Buildings, the
Commons or the Parks derives from such Owner's ownership of a Lot
(including Occupants of the Lot) to use such portions of the
Community Area for any period during which any Asscssment agoinst
the Owner's Lot remains unpaid for more than thirty (30) duys after
notice;

(iif) the right of the Corporution und/or the Association (o
suspend the right of an Owner or any Person claiming through the
Owner (including Occupants of the Unit) to use the Paths, the Lake,
the Ponds, the Village Community Buildings, the Commaons or the
PParks for a period not to exceed sixty (60) consccutive days for any
other infraction of this Declaration, any Supplemental Declaration or
the Register of Regulations; provided. however, that Occupants of a
Multifamily Structurc or Multiuse Structure who are not personally
responsible for the infraction and who otherwise have a right of usc
shall not be denied such use as & consequence of an infraction by
another Occupant of such Multifamily Structure or Multiuse
Structure; provided, however. thot a parcnt may be deemed personally
responsible for the infraction of a minor;

{iv) the rights of the holder of sny Common Area Seenred
Indebledness;
" the right of the Corporation to mortgage any or ol of

the Community Arca, the facilitics constructed thercon and the
Comymon Facilities for the purposes of improvements 1o, or repair of,
the Community Arca, the facilities constructed thereon or the
Common Facilitics, pursuant 1o approval of a majority of the votes of
the Members voting in person or by proxy at a regulur mecting ol the
Corporation or a meeting duly called for this purpose;

(vi) the right of the Corporation to dedicate or transfer all
or any part of the Community Arca and/or the Common Faeilities to
any public sgency, autherity or ulility cxclusively for purposes
permitted herein, but subsequent to the Applicable Date no such
dedication or transfer shall be effective unless an instrument signed
by the appropriate officers of the Corporation acting pursuant to
suthority granted by a majority of the votes of the Members present
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and voting at & duly constituted meeting of the Members, sgrecing to
such dedication or transfer, has heen recorded; and

{vii) the right of Declarant in any Supplemental
Declaration or Plat to restrict the usc of Communily Arca and/er
Common Facilities lacated in a Section or Parccl to (a) Owncers
and/or Occupants of Units, Multifamily Structures or Multiuse
Struclures located in such Section or Parcel or (b) to other Owners of
less thon gl of the Lots in the Tract

i "Use. ) he members of the family of every Person
wha has a right of enjoyment to all or part of the Community Arca and the Common
Facilitics may use the Community Arca and the Common Facilitics (or part thercof)
on the same (erms end subject 1o the same limitations as such Person subject to the
terms of any instrument of conveyence of such Community Arca or Common
Facilitics to a Permitied Title Holder and to such general regulations consistent with
the provisions of this Decleration and all Supplemental Declarations as may be
established from time to time by the Corporation and/or the Association and included
within the Register of Regulations Except as otherwise provided herein or in 2
Supplemental Declaration, the Corporation of the Associntion may restrict use of the
Community Area und Common Facilitics by gucsts of Persons whose use thereol is
authorized herein

(r) Damage or Destruction by Owngr. n the event the Conununity Arca
or any Common Facitity is dumnged or destroyed by an Owner or any of his guests.
lenants. licensees, agents, or member of his family, such Owner authorizes the
Corporation to repair said damaged area and the Corporation shull repair suid
dumoged area in a good workmanlike manner in conformance with the originul plans
and specifications of the area involved, or os (he arca may have been modificd or
altered subscquently by the Corporation in the discretion of the Corporation. An
amount cquat 10 the costs incurred 1o effect such tepuirs sholl be ussessed against
such Owner as a Special Assessment and shall constitute a lien upon the Lot of said
Owner.

h) Conveynnce of Title Declurant may retain the fegal title to the
Community Area and the Common Facilities until the Applicable Date, but
notwithstanding any provision herein, the Declarant hereby covenants that it shall
convey such of the Lake, the Ponds, the Private Drives (exclusive of alleys), the
Villuge Community Buildings, the Parks, the Commens and the Common Facilities
which Declarant acquires, develops or constructs and such other of the Community
Area to which Declarant holds title 1o a Permitted Title Holder, frec and clear of all
licns and other financial encumbrances exclusive of liens scouring Community Area
Secured Indebtedness and the Yien for taxes not yet duc sad payable, not tater thun the
Applicable Date
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22, UscofTract
()  Protective Covenants

) Land Use. Lots may be used only for tie purposes
authorized by the Zoning Ordinance

(i) MNuisances No nuisance shall be permitted to exist or
operate upon any Lot so s to be detrimental to any other Lot in the
vicinily thereof or to its occupnnls

(iii) Other Restrictions. Declarant may impose additional
Restrictions in any Plat, Supplemental Declaration, Duilding
Guidelines or other written instrument notice of which is given to
Owners. In addition, the Architectural Review Boord may adopt
general rules and regulations to implement the purposes set forth in
Parageaph 20(b) and/or 10 supplement any covenants or restrictions
set forth in a Supplemental Declaration or the Building Guidelines,
i i imi rules to regulale nnimals, antennas, signs,
fences, walls nnd screens, mailboxes, exterior light fixtures, storage
tanks, mwaings, slorage and use of recreational vehicles, storage and
use of machinery, use of outdoor drying lines, recreational facilities,
trash containers, and planting, maintenance and removal of vegetation
on the Tract. The Archilectural Review Board may adopt peneral
rules and regulations appropriate to each Parcel (other than the
Village Ceoter Parcel), which rules and regulations may vary among
Parcels  Such general rules may be amended by a twe-thirds (2/3)
vote of the Architectural Review Boord  Subscquent to the
Applicable Date, any such emendment may be made only after a
public hearing for which due notice to all affected Owmers has been
providcd, and if such amendments are approved by a two-thirds (2/3)
vole of the Board of Directors. All general rules and any subsequent
amendments thereto shall be placed in the Register of Regulations
and shall constitute Restrictions

(iv) Exceptions The Architectural Review Board may
authorize exceptions to or variunces from the gencral rulcs and
repulations adopted pursuont to clause (i) if the Architecturl
Review Board can show good ceuse and acts in accordance with
adopted guidelines and procedures.

(b)  Mainfeonace of Tract To the extent that exterior maintenance is not
provided for in a Suppl § Declaration, cach Owner shall keep all Residential
L ots owned by the Owner, and alf improvements therein or thereon, in good order
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and repair and free of debris including, but not limited to, the seeding, watering, and
mowing of all lawns, the pruning and cutting of all trces and shrubbery and the
patnting (or other appropriste cxtemnal care) of all buildings and other improvements,
all in & menner and with such frequency as is consistent with good property
management as determined by the Architectural Review Board. In the event an
Owner of any Residentia} Lot in the Tract shall fail to maintain the premises and the
improvements situated therean, as provided herein, the Corporation, alter notice l
the Owner as provided by the By-Laws and approval by two-thirds (2/3) vole of the
Board of Directors, shall have the right to enter upon said Lot to comrect drainage and
to repair, maintain and restore the Lot and the exterior of the buildings and uny other
improvements erected thercon. All costs reluted to such comection, cepair or
restoration shall become a Special Assessment upon such Lot

23.  Easements.

() Plat Ensernents  In addition to such casements as are ¢reated
clsewhere in this Declaration or in ¢ Supplemental Declaration and as may be created
by Declarant pursunnt to other written instruments recorded in the office of the
Recorder of Hamilton County, Indiana, Lots are subject to drainage easements, scwer
easements, utility casements, entry way casemients, landscape casements, waler
access easenents, communily arca access easements, pathway ensements and
nonaccess casements, either separately or in any combination thercof, as shown on
the Plats, which are reserved for the use of Declarant, Owoers, the Corporation, the
Architectural Review Board, public utifity companies and governmental sgencics us
follows:

(i) Drainage Easements (DE) are created to provide pathy
and courses for area and local storm drainage, cither overland or in
adequate underground conduil, (o serve the needs of WestClay and
adjoining ground and/or public drainage systems; and it shall be the
individual responsibility of each Owner to maintain the drainage
across his own Lot Under no circumstance shell said casement be
biocked in any sanner by the construction or reconstruction of any
improvement, nor shall any grading restrict, in any mannes, the
walerflow Said areas ure subject to construction or reconstruction to
any extent necessary to obtain adequate drainage at any time by any
governmental authority having jurisdiction over drainage, by
Declarant, and by the Architectural Review Board, but neither
Declarant nor the Architeciural Review Board shall have any duty to
undcrtake any such construction or reconstruction. Said easements
are for the mutuni use and benefit of the Owners

(i) Sewer Easements (SE) are created for the usc of the
focal governmental agency having jurisdiction over any storm and
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sanitary waste disposel system which may be designed to serve
WestClay for the purpose of installation and maintenance of sewers
that are u port of said system

{ii) Utility_Eagements (UE) are created for the use of
Declarant, the Corporation, the Association and all public or
municipal wility companies, not including transporiation companics,
for the installation and maintenunce of mains. ducls. poles, lines,
wires and other facititics, as well gs for all uscs specified in the case
of sewer easements

i) Entry Way Ensements (EWE) arc ercated for the use
by Declarant, the Architecturn) Review Board, the Corporation tnd
the Association for the installalion, operation and maintenance of Ihe
Entry Ways

™ Landscape Easements (1-E) are created for the use by
Declarunt. the Architectural Review Board, the Corporation and the
Assaciation for the planting and maintenance of trees, shrubs and
other plantings

(vi) Water Access Easements (WAE) are created for the
usc of Declaranl, the Corporation, the Association and the Drainage
Board for the purpose of gaining access to the Lake and the Ponds in
the course of maintenance, repair or ceplacement of any thereof.

(vii) Community Area Access Easements (CAE) arc crested
for the use of Declarant, the Corporation and the Association for the
purpose of gaining access to the Parks and the Commons in the
course of maintenance, repair or replacement thereof and for the vse
of Owners for the purpose of goining access to such Community Area
to enjoy the use thereof to the extent authorized hercin or in 2
Supplemental Declaration

{viii) Pathway_Basements (PE) are created for the
installation by Declarant, the maintenence by the Corporation and the
use by the Owners of the Paths and Path Lights.

(ix) Non-Acgess Easements (NAE) are created to preclude

aceess from cerlnin Lots to sbutting rights-of-way across the land
subject to such easements
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(x) Alley Egsemgnts (AE) are created to atford public
aceess over Private Drives to the rear or side of [.ots and for all uscs
specified in the case of utilily ensements.

All casements mentioned herein include the right of rensonable ingress and egress for
the cxercise of other rights reserved. No structure, including fences, shall be built on
any drainage, sewer or utility easement if such structure would interfere with the
utilization of such easement for the purpose inlended or violate any applicable Jegal
requirement or the terms and conditions of any easement specifically granted to a
Person who is not an Owner by an instrument recorded in the Office of the Recorder
of Hamilton County, Indiana, but & paved driveway necessary to provide sccess o
a Lot from a public street or Private Drive and a sidewalk instalied by or at the
dircetion of Declerant {(and replacements thereof) shall not be deemed a "structure”
for the pumose of this Restriclion

(b)  Guneral Ensement. There is hereby created a blanket easement over,
acrass, through and under the Tract for ingress, egress, instollation. replacement.
repair and maintenance of underground wtility and service lines and systems,
including but not limited to water, sewers, gas, telephones, clectricity, tclevision,
cable or communication lines and systems By virtue of this easement it shall be
expressly permissible for Declarant or the providing utility or service company lo
instal! ond maintain facilitics and equipment on the Tract and to excavale for such
purposes if Declarant or such company restores the disturbed area as nearly us iy
practicable to the condition in which it was found No sewers, cleetrical lincs. water
tines, or other utility service lines or facililies for such utilities may be instailed or
relocated in a Section or Parcel except as proposed and approved by Declarant prior
1o the Applicable Date or by the Architectural Review Board thereafier. Should any
utility furnishing a service covered by the general cosement herein provided request
a specific casement by separate recordable document, Declarant or the Corporation
shall huve the right to grant such easement on the Tract without conflicting with the
terms hereof ‘This blanket easement shall in no way affeet any other recorded
casements on the Tract, shall be limited to improvements as originally constructed,
and shall not cover any portion of a Lot upon which a Unil, Multifamily Structure or
Multiuse Structure has been constructed or is proposed for construction pursuant to
a Lot Development Plan which has been approved by the Architectural Review Board
or the Design Review Board

(¢)  Public Henlth apd Safcty Enscracnly An easerment is hercby ereated
for the benefit of, and granted to, all police, fire protection, ambulance, delivery
vehicles, and all similur Persons to enter upon the Comounity Area in the
performance of their duties.

(@)  Diroinage Board Easemen! An casement is hereby created for the
benefit of. and granted to, the Drainage Bonrd to enter the Tract and ail Lols therein
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to the extent necessary o exercise its rights with respect to any legal drain
constituting a part of the Drainage System

{¢) Crossing Underground Egscments  Lascments utilized  for
underground service may be crossed by driveways, walkways, Paths, Water Access
Fusements and Community Area Access Casenients provided prior arrangements are
made with the utility company fumishing service Such easements as are actually
utitized for underground service shall be kept clear of aff other improvements,
including buildings. decks, patios, or other pavings, other thon crossings, driveways
walkways, Paths, Watcr Access Easernents or Community Arca Access Easements.
ind neither Dectarant nor any ulility company using the casements shall be fiable for
any damage done by either of them or theic ossigns, agents, cmployees, ur servants
ta shrubbery. trees, flowers or other improvements of the Owner located on the lund
covered by said easements

s B j For a period of 1en (10)
yeass from the datc of conveyance of the ficit Lot in 0 Section or Pareel, Decluront
reserves t biankel casement and right on, over and under the ground within that
Section or Parce! to maintuin and to correct drainage of surface water in order to
maintain reasonable stondards of health, safety and appeanince  Such right expressly
includes the righ! to cut any trees, bushes or shrubbery, make any gradings of the soil.
or 10 take any other similar attion reasonably nccessary, following which Declarant
shall restore the alfected property to its original condition as ncarly as practicable.
Declarant shall give reasonable notice of its intention to take such action 1o afl
affected Owners, unless in the opinion of Declarant an emergency exists which
precludes such notice

(g)  Wafer Retention. The Owner of cach Loi, by acceptance of a decd
thereto, consents to the temporary storage (detention) of storm walter within the
drainage casements (DE) on such Owner's Lot

24. } 1 i g

(a) DBy Declaramt. Notwithstanding any provisions to the contrury
contained herein or in any other instrument or agreement, Declarant or its sales
agents or contractors, or any Designated Builder, may maintain during the period of
construction and sale or rental of Lots and Units in the Tract or the Development
Area, upon such portion thereof s is owned or Jeased by Declarant or any Designated
Builder, such facilitics as in the sole opinion of Declarant may be rcasonably
required, convenient or incidental to the construction, sale or rental of Lots and Units,
including, but without limiting the generality thereof, a business office, storoge aren,
consiruction yards, signs. mode} Units and sales or leasing offices  Declnrant
specifically reserves the right to maintain & sales office in, and make other use of, the
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Village Community Buildings during the period that it is engaged in the sale of Lols
in WestClay

(b) By Builders Notwithstanding any provisions to the conlrary
contained hetein, o builder who has constructed a Living Unit in WestClay may, with
the prior consent of the Board of Directors, use such Living Unit as u “model™ home
and may hold such home open to the public, tither individunlly or as part of a "home
show" appraved by the Board of Directors for such reasonable period as the Board
of Dircctors may specify. With the approval of Declnrant and the consent of the
Owner thereof, undeveloped 1.ots adjacent 1o or in proximity to such model home
may be used for parking by visitors to such model hone

25  Enforcement The Corporation, any Owner or Declarant shall have the right to
enforee, by proceeding at lnw or in equity, all restrictions, conditions, covenants, rescrvations, lieny
and charges now or hereafler imposed by the provisions of this Declaration and of any Supplemental
Peclarations, but neither Declarant nor the Corporation shall be liable for damage of any kind to any
Yerson for failure either to abide by, enforce or carry out sny of the Restrictions  No delay or failure
by any Person (o enlorce any of the Restrictions o to invoke any available remedy with respect to
2 violation or violntions thereof shaff under any circumstances be deemed or held to be a waiver by
that Person of the right to do so thereafter. or an estoppel of that Person to assert any right available
to him upon the cecurrence, reeurrence or continuation of any violation or violations of the
Restrictions  In nny action 10 enforce this Declaration. the Person secking enforcement shall be
entitled 1o recover all costs of enforcerent, including atiomeys’ fees, if it substantially prevails in
such action

26.  Limitations pn Rights of the Corporation Prior 1o the Applicable Date. the
Corporalion may not use its resources nor take a public position in opposition to the General Plan
of Development or to changes thereto proposed by Declarant. Nething in this paragraph shall be
construed to limit the rights of the Members acting as individuals or in affiliation with other
Members or groups as long as they do not employ the resources of the Corporation or identify
themselves as acting in the namie. or on the behalf, of the Corporation

27 Approvals by Declarant. Motwithstanding any other provisions hereof. prior to the
Applicable Date, the following actions shall require the prios approval of Declarant: the addition
of real cstate to the Tract; dedication of transfer of the Community Arca; mergers and consolidations
of Sections or Porcels within the Tract or of the Tract with other cenl estate; mortgaging of the
Coammunity Area; smendment of this Declaration or any Supplemental Decleration; changes in the
hasis for assessment or the amount, use and time of payment of the Community Arca Initial
Asscssment; and the adoption or modification of Building Guidclines

28 Mongages.

(a)  Notice lo Comporgtion. Anry Owmer who places n first mortgage lien
upon his Unit, Multifamily Structure or Multiuse Structure or the Mortpagee sholl
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notify the Secretary of the Board of Directors of such morigage and provide the nume
and address of the Monigagee. A record of such Mortgagee's name and auldress shall
be maintained by the Sceretary and any notice required to be given to the Mortgagee
pursuunt (o the (erms of the Declaration, any Supplemental Declamtion, the Articles
ot the By-Luws (the "Organizational Documents”) shall be deemed effectively given
if muiled to such Morigagee at the address shown in such record in the time provided.
Unless notification of any such morigage and the name and address of Morigagee we
{urnished to the Sccretary, cither by the Owner o the Mortgagee, no notice to any
Mortgagee as may be otherwise required by the Organizational Documents shall be
required and no Morigagee shall be entitled to vote by virtue of the Organizational
Documents or a proxy granted lo such Mortgagee in connection with the mortgage.

(b}  Notices to Morigagees  1he Corporation shall promptly provide to
any Mortgagee of whom the Corporation hos been provided notice under
subparagraph {a) above notice of any of the following:

(i) Any condemnation or casunlty loss that affects o
materio! portion of the Community Area;

(ii) Any delinquency in the payment of any Assessment
owed by the Owner of any Unit, Multifomily Structure or Multiuse
Structure on which said Mortgagec holds a morigape or any defauly
by un Owner under the Organizational Documents, if suid
delinquency or default continues for more than sixty (60) days:

(iti) Any Inpse, cancellation or material modification ofeny
insurance policy or fidelity bond maintained by the Corporation;

(iv) Any proposed action that requires the consent of a
specified percentage of Mortgagees; and,

{v) Any proposed amendment of the Organizational
Documents cffecting a change in (A) the interests in the Community
Area appertaining to any Lot or the lisbility for Maintenance Costs
appertaining thereto, (B) the vole sppertaining to a Lot ar (C) the
purposes for which any Lot or the Community Area are resiricted

(c) Natice of Unpaid Assessments. The Corporation shall, upon request
of a Morgagee, a proposed mortgages, or u proposed purchaser who hos a
contractual right to purchase a Lot, furnish to such mortgagee or purchuser a
statement setting forth the amount of the unpaid Assessments ogainst the Lot and the
Owners, and any Mortgagee or grantee of the 1ot shall not be liable for, nor shall the
Lot conveyed be subject to o licn for, suy unpaid Asscssments in excess of the
amount set forth in such statement
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(d) Finaocinl Statements. Upon the request of any Mortgogee, the
Corporation shull provide to said Morngager the most recent financinl statement
prepared on behalf of the Corporation

{¢)  Pnyments by Morigagees. Any Mostgagee may (i) pay taxes or other
chrrges that are in default and that may or have become a fien upon the Community
Area or any part thereof nnd (i) pay overdue premiums on hozard insurance policies
or seeure new hazard insurance coverage for the Community Area in case of a lapse
ol a policy. A Mortgugee taking such payments shall be entitled to immediste
reimbursement from the Comoration.

29 Amendments

(@  Genemlly. Subject o subparagraphs (c) and (d), this Declaration may
be amended at any time by un instrument signed by (i) the appropriate officers of the
Corporation acting pursuant to the autherity granted by not less than two-thirds (2/3)
of the votes of the Members cast at a meeting duly called for the purpose of

ding this Declasation and (13). to the exient required by Pargraph 27. Declarant

(O] Ry Declprunt.  Subject to subparageaph (c) but withou! regard to
subparagraphs (a) and (d), Declarant hereby reserves the right prior to the Applicable
Date uniluterally to amend and revise the standards. covenunts and restrictions
contained in this Declaration or any Supplemental Declaration. Such amendments
shall bt in writing, exccuted by Declarant, and recorded with the Recorder of
Hamilton County, Indiana. No such amendment, however, shall restrict or diminish
the rights or increase or expand the obligations of Owners with respect fo Lots
conveyed 1o such Owners prior to the amendment or adversely affect the rights and
interests of Mortgagees holding first mortgages on Lots al the time of such
amendment Declarant shail give notice in writing to such Owners and Morigagees
of any amendments. Except to the extent authorized in Pasograph 23(b), Declarant
shall not have the right at any time by amendment of this Declaration or any
Supplemental Declaration te grant or establish any easement through, across or over
any Lot which Declorant has previousty conveyed without the consent of the Owner
of such Lol

(¢) Approval by Zoning Authority. No asmendment which would
climinate, waive or quulify a requirenent set forth herein for the consent of or
approval by the Zoning Authority shall be cffective unless approved in writing by the
Zoning Authority.

(d)  Class Approyal. No amendment which would fimit or impuir the
rights granted hicrein or in any Suppl I Declaration to, or 0dd to the burdens
imposcd by this Declaration or any Supplemental Declaration on. the Ownets of
Commercial Units, Multifamily Structures or Multiuse Structures {or any Units
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therein) und no amendment to Paragraphs 18, 19, 21(d), (¢) or {f) or this Paragraph
29 shall be effective unless approved by not less than fifty-onc pereent (51%) of the
Owners of Commercial Units, Multifamily Structures and Multiuse Structures {and
alt Units therein).

(©0  Effective Date  Any amendment shall become effective apon its
recordation in the Office of the Recorder of Hamilton County, Indiana.

30 Intcipretation  The underkined titles preceding the various paragrapks and
subparagraphs of this Declartion are for convenience of reference only, and none of them shall he
used as an aid to the canstruction of any provision of this Declaration. Wherever and whenever
applicable, the singutar form of any word shall be taken to mean or apply to the plural, and the
masculine form shall be taken 1o mean or apply to the feminine or Lo the neuter.

31 Duration. The foregoing covenants and restrictions are for the mutval benefit and
protection of the preseat and future Owners, the Corporation, and Beclarant. and shall run with the
Yand and shall be binding on afl parties and all Persons claiming under them until January 1. 2030,
at which time said covenants and restrictions shatl be automatically extended [or successive periods
of ten (10) years, unless changed in whole or in part by vote of those Persons who are then the
Owners of a inajorily of the Lots in the Tract

32 Sgvemmbility Every one of the Restrictions is hereby declured to be independent of.
and severable from, the rest of the Restriclions and of and from cvery other one of the Restrictions,
and of and from cvery combination of the Restrictions. Therefore. if any of the Restrictions shall
be held to be invalid or to be unenforceable, or to luck the quality of running with the land. that
holding shall be without elfect upon the validity, enforceability or "running"” quality of any other one
of the Restrictions.

33 Non-Liability of Decloront.  Declarant shall not have any liability to an Owner,
Occupant or any other Person with respect to drainage on, over or under a Lot or crosian of a Lol
Such drainage and erosion control shall be the responsibility of the Owner of the Lot upon which a
Unit, Multifamily Structure or Multiuse Structure is construcied and of the builder of such Unit,
Muhifomily Structire or Multiuse Structure and an Owner, by an acceplance of a deed to o Lot, shall
be deemed to agree to indemnily and hold Declarant frec and harmiess from and against any and all
Tiability arising from, related o, or in connection with the erosion of or drainage on, aver and under
the Lot deseribed in such deed. Declarant shall have no duties, obligations or linbilitics hereunder
except such o5 are expressly assumed by Declarant, and no duly of, or warranty by, Declarant shull
be implicd by or inferred from any tenm or provision of this Declaration

34.  Complionce with the Soil Erosion Control Plan

(a) The Plan Declarant has csiablished and impler d an erosion
control plan pursuant to the requirements and conditions of Rule 5 of 327 1AC 15,
Storm Water Run-Off Associated with Construction Activity In connection with any
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construction activity on a Lot by an Owner. its contractor or the subcontraciors of
cither, Owner shall fake or cause 10 be taken all crosion conlrol measures contnined
in suchs plan as the plan applies 10 "land disturbing aclivity” undertaken on a Lot and
shatl comply wilh the lerms of Declarant’s general permit under Rule 5 as well as all
other applicable state, county or local eresion conirol authorities  All erosion conteol
measures shall be performed by personncl trained in crosion control and shall meet
the design criteria, standards, and specifications for erosion control measures
established by the Indiana Department of Environmental Management in guidance
docuntents similar 0. or a8 efTective as. those outlined in the Indiana Handbook for
Erosion Contro! in Develoging Areas from Lhe Division of Soil Conservation, Indiana
Department of Natural Resources

(b Ilndemnity The Owmer of ench Lot shall indemnify and hold
Declarant harmiess from and apainst all liability. damage, toss, claims. demands and
actions of pny nature whatsoever which may arise out of or arc cannccted with. or aee
claimed to arise out of or be connceted with, any work done by such Owner. its
enntractor and their respective cmploycees, agents, or subcontractors which is not in
complivnce with the erosion control plan implemented by the Declavant

35 Annexation Each Owner, by the acceptance of a deed to a Lot, consents to the
anmexation of the Tract 1o the City of Carmel and agrees not to remonstrate against any proposal for

such annexation

36 Exciusive Builders. Declarant rescrves the absolute right prior to the Applicable Datc
to restrict construction of Units in WestClay to builders who have been approved by Declarant, such
approval to be granted or withheld in the absolute discretion of Declarant. Notwithstanding the
purchase of a Lot by an Owner, such Owner may not causc or authorize any Person to construct a

Unit on the Lot other than a builder who has been approved in writing by Declarant.

IN TESTIMONY WHEREOF. Declarant has excouted this Declaration as of the date set

forth above

BRENWICK TND COMMUNITIES, LLC

WA

Tom Charlcs Huston, Co»M&m!cr\
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STATE OF INDIANA )}
) 8S:
COUNTY OF HAMILTON )

Beflore me. the undersigned, a Notary Public in and for said County and State, personally
appeared Tom Charles Huston, a Co-Manager of Brenwick TND Communitics, LLC, an ndiana
linsited liability company, who acknowledged the execution of the above and foregoing Declaration
of Cavenants and Restrictions for and on behatf of said company-

WITNESS my hand and Notarial Seal this _9tliay of __Mugust . 1999
< ;

Dt W Yo R

Notary Public Residing in Bendrick€ounty

My Commission Expires:

May 24, 2007

This instrument prepared by Tom Chatles Huston, Attomey at Law, 11 South Meridian Street, Suite
1313, Indianapolis, Indiana 46204,

INRSET TO 134580
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DECLARATION OF COVENANTS AND RESTRICTIONS

EXHIBIT A

DESCRIPTION OF DEVELOPMENT AREA
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EXBIBIT A
Description of the Development Axea

The Soulliwest quarter of Section 28, part of the Southeast quarter of Section 29 ond part of the
Northwest and Southwest quarters of Section 33 alt in Township 18 North, Range 3 Eust of
Hamilton County, Indiana, and being described as follows

Beginning st the Northeast comer of the Southwest quarter of said Section 28; thence on an
assumed bearing of South 00 degrees 01 minutes 09 seconds West along the East linc of said
Southwest quarter a distance of 503.75 fect; thence North 89 degrees 29 minutes 11 seconds East
a distance of 605 93 feet; thence North 00 degrees 15 minutes 45 seconds East a distance of

506 25 feet to a point of the North line of the Southeast Quaster of said Section 28 distant 608 11
fect eust of the Northwest comer thereof: thence North 89 degrecs 15 minutes 12 seconds East
along said North linc a distance of 2069.03 feet to the Northeast corner of said Southeast
Quarter; thence South 00 degrees 07 minutes 17 seconds West along the East line of suid
Sautheast Quarter 8 distance of 263092 feet 10 the Southeast comer of suid Southeast Quarter;
thence South B9 degrees 23 minutes 24 seconds West along the South line of said Southeast
Quarter a distance of 2672.37 feet to the Northeast corner of the Northwest Quarier of said
Section 33; thence South 00 degrees 20 minutes 16 seconds East along the Enst line of the
Norhwest quarter of Scetion 33 2 distance of 2632 10 feet to the Southcast comer thereof; thence
South 00 degrees 23 minutes 56 seconds East slong the Enst line of the Southwest quarter of said
Section 33 a distance of 490 67 feel; thence South 89 dugrees 20 minutes 46 scconds West
paralie with the North line of said Southwest quarter a distance of 1331.44 fect to the Wost line
of the Fast half of spid Southwest quarter; thence North 00 degrees 25 minutes 30 seconds West
along soid West tine n distance o(442.67 fect to a point distant 48 00 feet South from the
Northwest corner of said haif-quater; thence South 89 degrees 20 minutes 46 seconds West
paratiel with the North lin of said Southwest quarter & distance of 1331.64 fect to the West line
of said Southwest quarter; thence North 00 degrees 27 minutes 03 seconds West alonp said West
linc o distance of 48.00 fect to the Northwest comer of said Southwest quarter; thence North 00
degrees 27 minutes 13 seconds West along the West line of the Northwest quarter of Section 33 a
distance of 1281 55 Seet; thence North 89 degrees 20 minutes 46 seconds East paratiel with the
South line of said Northwest quarter a distance of 1332 95 feet 10 the West line of the East half of
soid Northwest quarter; thence North 00 degrees 23 minutes 44 scconds West along said West
line & distance of 1348 18 feet to the Nosthwes! comner thereof: thence South 89 degrees 14
minutes 42 scconds West along the South line of the Southwest quarter of Scction 28 a distance
of 133433 fect to the southwest comer thereof, thence South B8 deprees 51 minutes 10 scconds
West along the South line of the Southeast quarter of Section 29 a distance of 1351 40 feet 1o a
point hereinafter referrcd to as Point A: thence North 01 deprees 08 minutes 50 seconds West a
distance of 8.00 fect; thence North 52 degrees 30 minutes 24 seconds Fast e distance of 14 45
feet; thence North 22 degrees 52 minutes 44 seconds East a distance of 27.27 feet; thence North
00 degrees 36 minutes 26 sceonds West a distance of 1453 10 feet; thence South 89 degrees {3
minutes 03 scconds West a distance of 107 69 feet; thence North 00 degrees 00 minutes 53
seconds Wesl a distance of 1138.44 fect to the North line of said Southeast quaricr; thence North
89 degrees 13 minutes 03 seconds East along said North line a distance 0f 1443 58 feet to the
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Northeast comer thereof; thenee North 89 degrees 14 minutes 59 scconds East along the North
fine of the Southwest quartcr of Section 28 a distance of 2678 68 feet to the Point of Beginning
Containing $34 984 acres, more oF fess

Also, Past of the Northwest and the Northeast Quariers of Section 28. Township 18 Nosth. Range
3 Fast of the Second Principat Meridinn, Hamiiton County described as follows:

Beginning at a railroad spike ot the southwest cornce of the east hall of the northwest quarter;
thence North 00 degrees 00 minutes 08 scconds West along the west line of said half quarter
2631.74 1o the northwest comer thercoft thence North 89 degrees 15 minutes 26 seconds Last
along the north Yine of the Northwest Quarter 693 79 fect to a railroad spike at the northwest
comes of 1 truct of land described in o deed to Stumm. et al, and recorded as instrunient number
9601331 in the Office of the Recorder of Hamilton County; thence South 00 degrees 02 minutes
24 sceonds East along the west fine thereof and along the west linc of a tract of land desctibed in
a deed to Smith. recorded in Deed Book |54 page 17 a distance of 660.00 feel to a 5/8"x30"
rebar with yellow plastic cap marked “SCHNEIDER ENG FIRM #0001" (hercinafier referred 10
25 “REBAR/CAP™) at the southwest corney of said Smith tract; thence North 89 degreus 15
minutes 26 scconds Eost along the sonth line thereof and along the south line of a tract of Jand
described in » deed o Toll. recorded in Deed Book 310 page #38 a distancc of 59400102
REBAR/CAP at the southeast corner of said Toll tract; thence North 00 degrees 02 minutes 24
seconds West along the cast Yine thereof 329 99 fectioa REBAR/CAP on the westerly extension
of the south line of o tract of land described in a deed 0 Sutlivan, recorded in Deed Book 327
page G46; thence North 89 degrees 14 minutes 34 seconds East along snid extension and said
south ling 211.43 1o a REBARJ/C.+P at the southeast comer thereof; thenee North 00 degrees 03
minuies 50 seconds West along the eost line thercof 330 00 feet to a railroad spike on the north
fine of the Northeast Quarter: thenee North 89 degrees 14 minules 34 scconds East atong said
norih line 120.00 feet to o railrond spike at the northwest comer of a tract of lund described ina
deed to Stumm. recorded in Deed Book 281 page 412; thence South 00 degrees 03 minutes 50
seconds East atong the west line thereof 330.00 fect to a REBAR/CAP t the southwest comer
thereof: thence North 89 degrees 14 minutes 34 seconds East parallel with the north linc of the
Northeast Quarter t056.00 feet to the southeast comer of o tract of Jand described in u deed 10
Frederick. recorded us instrument number 9545201, ond on the east line of the west half of the
Northeast Quarier; thence South 00 deprees 03 minutes SO seconds East along said east line
2030 77 feet 10 the northeast corer of a tract of land described in a deed to Lasher. recorded as
instrument number 9213826; theace South 89 degrees 1S minutes 12 secends West atong the
north tine thereof 130 00 fect to o REBAR/CAP al the northwest corner thercol thence South 00
degrees 03 minutes 50 scconds East along the west fine of said Lasher tract 27100 fectto a
roilrond spike on the south line of the Nartheast Quarter; thence South 89 degrees 15 minutes 12
seconds West along the south linc of said quartcr 365.00 feet to the a railrond spike ut the
southcast corner of a tract of land described in a deed to Frank. recorded in Deed Book 163 page
280; thence North 00 degrees 04 minuies 33 seconds West 330.00 fees (o the southeast comer of
a tract of land described in a deed to Pierson. recorded as instrument number 9364918; thence
North 01 degrees 13 minutes 35 seconds East along the cast linc thercof 6044 feet to a
REBAR/CAP. thence the following thirteen (13) caurses along the lines of said tract. ninc (9) of
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which are aiso olong Elliott Creek; (1) North 27 degrees 36 minutes 44 seconds West §77.33
fiel: (2) North 17 degrees 26 minutes 49 seconds West 57.75 feet; (3) North 06 degrees 33
minutes 38 seconds East 59 39 fect: (4) North 88 degrees 53 minutes 52 seconds West 380 61
feel: (5) North 54 degrees 23 minutes 18 scconds West 158 25 feet: (6) North 32 deprees 36
minutes 31 scconds West 9643 fect; (7) North 08 degrees 48 minutes 39 seconds West 159 88
feet; (8) North 36 deprecs 36 minutes 53 seconds West 43 86 fect; (9) North 56 degrees 59
minutes 39 seconds West 131.03 teet; (10) South 00 degrecs 49 minutes 57 scconds East 725 49
feet; (11) South 73 degrees 29 minutes 19 seconds East 139.54 feet; (12) North 89 degrees 15
minutes 15 seconds Cast 50 00 feet: (13) South 0! degrees 00 minutes 58 seconds [iast 356 {2
feet to 2 raifrond spike on the south line of the Northeast Quarter; thenee South 89 degrees 15
minutes 12 seconds West along the south line thereof 222.21 feet to a Stone in Iwo boxes 1 2 feet
down at the southwest cornce of the Northeast Quarter: thence South 89 degrees 14 minutes 59
seconds West along the south fine of the Northwest Quarter 1339.34 fect to the Point of
Beginning. Contining 130.021 acres, more of tess

Also. port of the Southenst Quarter of said Section 29 being described a5 follows:

Commencing at the aforesaid Point A on the South line of said Southeast quarter; thence South
&8 degrees 51 minutes 10 seconds West along said South linc a distance of 627 23 fect to the
Point of Beginning at the Southwest comer of the land deseribed in a deed (o Wendy Fortune
(Instrument Number 8915090, Office of the Recorder of Hamilion Coumty Indiana): thence
continuing South 88 degrees 51 minutes 10 seconds West atong said South line 8 distance of
668 05 feel to the Southwest comer of said Southeast quarter; thence North 00 degrees 24
minuies 33 seconds West olong the West line of said Southeast quarter 2 distance of 1437 39 fect
to 2 point distan 1203.96 feet South of the Northenst comer thereofs thence North 88 deprees 29
minutes 15 seconds East n distance of 658.94 feet lo a westerly comer of the aforesnid Fortune
tract: therice South 00 degrees 46 minutes 26 seconds East along the West line thereof a distance
of 1441 43 Jeet 10 the Point of Beginning. Containing 21.923 acres. more or less

Containing, in all. 686.928 acres, more or less.
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DECLARATION OF COVENANTS AND RESTRICTIONS

EXHIBIT B

GENERAL PLAN OF DEVELOPMENT
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DECLARATION OF COVENANTS AND RESTRICTIONS

EXHIBIT C

DESCRIPTION OF THE TRACT
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EXINBITC
DESCRIPTION OF THE TRACT

(Griffix, Rice, Percz and Szynal Land)

The Soultwest quarter ol Section 28, purt of the Southesst quarter of Section 25 and purt of the

Northwest and Southwest

quarters of Section 33 all in Township {8 North, Runge 3 Cast ol Cluy

Township, Humillon County, Indians, and being described as follows

Bepluning ot the Northeast comer of the Soulhwest quurter of satd Section 28; thence on un

assumed bearing of South

00 degrees 01 minuies 09 scconds West along the Eest line of said

Southwesl quurter o distonce of 503 75 feet, thenee North B9 degrees 29 minutes ! | seconds Cust
o distance of 605.93 feet; thence North 00 degrees 1S minulcs 45 seconds Eust o distunce of
506 25 fect 10 a point of the North finc of the Southeast Quurter of said Scction 28 dislant GUR.1}

feet cast of the Northwest

comer thereof: thence North 89 degrees 15 minutes 12 seconds Easi

along said North line a dislunce o7 2069 03 foet 10 the Northeast corer of said Southeast
Quarter, thence South 00 degrees 07 minutes 17 sceonds West slong the East line of said
Southeast Quarter a distance of 2630.92 feet 1o the Southeust comer of said Southeast Quarier;
thence South 89 dugrees 23 minules 24 scconds West along the South line of said Southeast
Quarter ¢ distance of 2672.37 feet to lhe Northeast corer of the Northwest Quarter of suid
Section 33; thence South 00 dogrees 20 minuics 16 seconds East ulong the East line of the
Northwest quarter of Section 33 n distance of 2632.10 fect (o the Southeast comer thereof; thence

South 00 degrees 23 minu

tcs SG scconds East along the East line of the Southwest quarier ol said

Section 33 a distance 0l 490 67 feet; thence South 89 depeces 20 minvtes 46 seconds West
paratict with the Noith linc of soid Southwesl quarter a distance af 1331 44 feel to the West line
of the Eas! hull af snid Southwest quarier; thence North 00 degrees 25 minutcs 30 seconds Wesl
along suid West tine o distonce of 442 67 feet to 2 point distant 48 00 fect South from the
Northwest comer of said hall-quarter; thence South 89 degrees 20 minutes 46 seconds West
paralic] with the North linc of said Southwes! quarter a distunce of 1331 64 feet to the West line
of said Soutliwest guarter; thence North 00 degrees 27 minuics 03 scconds West alony said West
tine a distance of 48.00 fect to the Northwest comer of suid Southwest quorter; thence North 00
degrecs 27 minutes 13 scconds West along the West line of the Northwest quarier of Seclian 33 a
distance of 1281.55 feet; thence North 89 dogrees 20 minutes 46 scennds East poralicl with the
South linc of suid Norlhwest quarter a distance of 1332.95 fect to the West line of the East alf of

soid Nortnvest guariet; th
linc u distance of 1348.18
minutes 42 scconds  West

enee North 0U degrees 23 minutes 44 scconds West ulony soid West
feet to the Northwest comer thereof; thence South 89 degrees 14
along the South line of the Southwest quarter of Seelion 28 a distonce

of 1334 33 feet 1o the southnwest comer thereof; thence North 00 degrees 32 minotes 45 seconds
East afong the West linc of the Southwest quarter of Scetion 28 a distance of 2624 94 fcet to the

Norlhwest comier of the Southwest quarter of Seclt

on 28; thence Norih B9 deprees 14 minutes 59

scconds East alony the North line of te Southwest quarter of Suction 28 a distunce of 2678 68
feet o the Puint of Beginning Containing 45) GOR ncres, more or fess

(§ Krcutz 08-09-99)
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