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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
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RECOROER

ta  THIS DECLARATION is made this 5dln doy of _Seplemhe , 1995 by Davis Homes,
LEC, an Indiana limited linbility company {the "Developet”).
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Recitals

b/

1. Developer is the owner of the real gstate which is described in Exhibii "A” attached
hereto and mede a part hereof (the “Initial Real Estate")

2. Developer inteads to subdivide the Initial Real Estate into residentint fots.
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3. Before subdividing the Initial Ral Estate, Developer drsires to subject the [nitial Real
Estate to certain rights, privileges, covenants, conditions, restrictions, casements, ASSUSSMENLS.
charges and liens for the purpose of preserving and protecting the value and desirability of the
Initia} Real Estate for the benefit of each owner of any part thereof

4. Developer further desires to create an organization to which shali be delegated and
assigned the powers of maintaining and administering the common &ress and certnin other arcas of
the Real Estate and of administering and enforcing the covenants and restrictions contained in this
Declaration and the subdivision plats of the Renl Estate as hereafter recorded in the office of the
Recorder of Hamilton County, Indians and of collecting nnd disbursing nssessments oRG charges

as herein provided.

5. Developer may from time to time subject additional real estate located within the tract
adjacent to the Initial Real Estate to the provisions of this Declaration {the Initial Real Estate
together with any such eddition, as and when the same becomes subject to the provisions of this
Doclasation as herein provided, is herefnafier referred 1o as the "Real Estate”}

NOW, THEREFORE, Developer hereby declares that the Real Estate is and shall be
scquired, held, transferred, sold, hypothecnted, leased, rented, improved, vsed and occupicd
subject o the following provisions, Bgreements, COVERRBLS, conditions, resirictions, easements,
assessments, charges and liens, each of which shall run with the land and be binding upon. and
inure to the benefit of, Leveloper and any other person or entity hereafter acquiring or having eny
right, title or interest in or (o the Real Estate or any part thereof

ARTICLET

DEFINITIONS

The following terms, when used in this Declaration witi initial capital lettess, shall have
the following respective meanings:

11 *Association" means the Trails ot Avien Gien Community Association, Inc, an
Indiana sot-for-profit corporation, which Developer has caused 1o be incorporated. and its
successars and assigns

l 12 “Architectural Review Committee” means the architectural review committee
et A A established pursuant to Article V1, paragraph 6 1, of this Deciaration

13 "Common Arens® means (1) alf portions of the Real Estate shown on any Plat of & part
of the Real Estate as 3 "Common Area" or which are otherwise not jocated in Lots and are not
dedicated to the public and (i) ali facilities, structures, buildings, improvements and personal
property owned or leased by the Association from time to time  Common areas may be jocated

within a public right-of-way
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1.4 "Common Expenses” means (i) expenses of and in connection with the maintenance,
repair or replacement of the Common Areas and the performance of the responaibilities and duties
of the Assaciation, including without Timitation expenses for the improvemen, maintengnce or
repair of the improvements, lawn, foliage and lindscaping located on & Drainage, Utility or Sewer
Fasement or on a Landscape Ensement 1o the extent the Associntion deems it necessary 10
maintain such easement, (ii) expenses of and in conncclion with the maintengnce, TEpRIF of
continuntion of the drainage facilities located within and upon the Drainage, Utility or Sewer
Eansements, (iii} all judgments, liens end valid claims against the Association, (iv) all expenses
incurred o procure lisbility, hazard and any other insurance with respect to the Common Arens
and (v) all expenses incurred in the sdministration of the Association

1.5 "Developer” means Davis Homes, LLC, sn Indiana limited liability company, & ' any
successors of assigns whom it designates in one or more written recorded instruments to have the
rights of Developer hereunder.

16 "D.velopment Period" means the period of time commencirg with the date of
-ecordation of this Declaration and ending on the date Developer or its affiliates no longer own
any Lot within the Real Estate, but in no event shall the Development Period extend beyond the
date ten (10) years after the date this Declaration is recorded

17 "Landscape Ensements" menns those areas of ground so designated on a Plat of any
part of the Real Estate.

1.8 "Lake Ensements® means those areas of ground so designated on 8 Plat of any part of
the Real Estate

19 "Lot" means any parcel of land shown and identified as a lot on a Plat of any part of
the Real Estate

110 “"Morigagee" means the holder of a recorded first mortgage lien on any Lot or
Residence Unit

111 "Owner" means the record nwner, whether one or more persons of enlities. of
fee-simple title to any Lot, including contract sellers, but excluding those having such iuerest
merely 85 security for the performance of an obligation unless specifically indicated to the
contrary. The term Qwner as seed herein shall include Developer so long as Deveioper shall own
any Lot in the Real Estate

112 "plat" means & duly spproved final piat of any parnt of the Real Estate as hereatler
recorded in the office of the Recorder of Hamilton County, Indiana

1 13 "Residence Unit" means any single family home in the subdivision

114 “Reguiated Drainage Easements” means those arens of ground so designated on a
Piat of any part of the Real Estate

1.15 "Utility, Drainage or Sanitary Sewer Easements" means those areas of ground 50
designated on & Plat of any part of the Real Estate
ARTICLEH}

APPLICABILITY

All QOwners, their tenants, guests, invilees and morgagees, and any other person using or
occupying a Lot or any other part of the Real Estate shall be subject to and shall cbserve md
comply with the covenants, conditions. restsictions, terms and provisions set forth in this
Declaration and any rules and regulations adopted by the Association ns herein provided. ns the
same may be smended from time to time




The Owner of any Residence Unit (i} by acceplance of a deed conveying titie thereto or
the execution of o contract for the purchase thercof, whether frou: the Developer or its affiliates
or any builder or any subsequent Owner of the Residence Unit, or {ii) by the act of occupancy of
the Residence Unit, shall conclusively be deemsd to have accepted such deed, executed such
coatrast or undertaken such occupanacy subject to the covenanis, conditions, restrictions, terms
and provisions of this Declaration By acceptance of a deed, execution of a contract of \
underieking of such occupancy, cach Owner covenants for himself, his heirs, personsl
representatives, successors and assigns, with Developer and the other Owners from tinie to time,
to keep, observe, comply with and perform the covenants, conditions, restrictions, terms and
provisions of this Declaration

ARTICLE III
}
PROPERTY RIGHTS
3.1 Owners' Easement of Fnjoyment of Common Areas Developer hereby declares,
creates and grants a non-exclusive easement in favar o cach Owner for the use nad enjoyment of

the Common Areas  Such casement shall run with and be appurienant 1o each Residence Unit,
subject to the following provisions:
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{i) the right of the Association to charge rensonable adwission and other fees for
the use of the recreationui fcilities, if any, situated upon t™e Common Arcas,

(i) the right of the Assaciation to fine any Owner or make & special assessment
against any Residence Unit or Lot in the cvent a person permitted to use the Common Areas by
the Owner of the Residence Unit violates any rules or regulations of the Association as long as
suck rules and regulations arc applicd ona rcasogablc and uondiscriminatory basis,

(iif) the right of the Association 10 make reasonable regular assessments for use of
the Common Areas,

(iv) the right of the Association to dedicate or transfer all or eny part of the
Common Atens or to grant easements to any public agency, suthority or usility for such purposes
and subject to such conditions as may be set forth in the instrument of dedication or transfer,

{(v) the right of tho Association to enforce collection of any fines or reguiar or
special assessments through the imposition of a liea pursuant to paragraph 7 7,

{vi) the rights of Developer &5 provided in this Declaration or in any Plat of any
pari of the Real Estate;

(vii) the terms and provisions of this Declaration;

(viii) the right of the Association to convey and transfer without consideralion the
Commen Arca shown as “Block B C " between Lots 258 and 259 to the owner of the abutling
property for use by such owner as a privale permanent drivewsy BCCESS between such owner's
uxisting farmbouse and Coopnrs Hawk Drive.

(ix) the easements reserved cisewhere in this Declaration and in any Plat of any
part of the Real Estate; and

(x) the right of the Association to limit the use of Commeon Areas in a reasonable
. nondiscriminatory manner for the common good
DREATE AT
3 2 Permjgsive Lse Any Owner may permit his or her family members, guests, lenants or
contract purchasers who reside in the Residence Unit to use his of her right ol use and enjoyment
of the Common Areas  Such permissive use shall be subject to the By-Laws of the Association
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and any reasonable nondiscriminatory rules and regulstions promulgated by the Association from
time 1o time.

3.3 Conveyancs of Clommon Arens Developer moy at any time and from time to time
convey all of its right, title and interest in and to eny of the Common Areas to the Association by
quitclaim deed, and such Common Asens so conveyed shall then be the property of the
Association

ARTICLE IV
USE RESTRICTIONS

4.1 Lalgs. There shall be no swimming, skating, boating or fishing in or on any luke,
pond, creek or stream on the Real Estate. Tie Association may promulgate rules and regulations
with respect to the permitted uses, if any, of the lakes or other hodies of water on the Real
Estate

47 Initial Sale of Units. All initial sales of Residence Units by the Develaper or any
builder or any affiliste of Developer or any builder shall be to owner-occupants; provided,
however, this provision shell not apply to a mortgagee of its successor who acquires the
development or 4 portion thereof or any Residence Unit through foreclosure or sale in lieu
thereof If any owner-occupant desires to lease his unit, such rental shall be pursuant to o written
tease with o minimum term of are year asd such lease shall expressly provide that the lea-ze shall
be subject to all rules and regulations of the Association

43 Use of Common Aress. The Common Areas shall be used only for recreational
pUIpOSes

44 Lot Aggess. All Lots shall be accessed from the interior streets of the Su . division
No direct access is permitted to any Lot via Enst 1315t Street or Cherry Tree Avenue

45 Other Use Restrictions Containeil_in Piat Covenanls and_Restrictions  The Piat
Covenants und Restrictions refating to the Real Estate contain additional sestrictions on the use of
= Lots in the subdivision, including without limitation prohibitions agninst commercial use,
detached necessory buildings and nuisunces; restrictions relating to e use of Landscape
Easements, Lake Easements, and Utility, Drainnge and Sanitary Sew:r Ensements, and
restrictions relating to temporary stiuciures, vehicle parking, signs, railboxes, k- bage und refuse
disposal, storage tanks, water supply nad sewage systems, ditches and swales, driveways, anienna
and satcliite dishes, awnings, fencing, swimming pools, solar panels and outside lighting  Such
prohibitions and restrictions contained in the Plat Covenants sad Restrictions are hereby
incorporated by reference as though fully set forth herein

ARTICLEY

ASSOCIATION

51 Membership. Each Owner, automatically upon becoming an Owner, shall be and
become & member of the Association and shall remain a member of the Association so long as he
or she owns the Lot

52 Classes of Membership and Vute  The Association shail have two (%) classes of
membership, as foliows:

(i) Class A Members Class A members shall be all Owners other than Developer
(unless Class B membership has been converled to Class A membership as provided in the
following subparngraph {ii), in which case Developer shall then be a Class A member) Each
Class A member shall be entitled to one (1) vote.

i
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(i) Clngs B Member. The Class B member shall be the Developer  Thr, Class B
member shall be entitled 1o three (3) votes for each Lot owned by Developer.  The Class B
membership shall cease and terminate and be converted to Class A membership upon the
" Applicable Date™ {as defined in paragraph 5.3)

53 Applicable Date. As used herein, the term “Applicable Date" shall mean the date when
the total votes outstanding in the Class A membership is equal to the tota} votes autstanding in the
Class B membership

5.4 Muitiple or Entity Ownerg Where more than one person or eatity constitutes the
Owner of a Lot, all such persons or entities shall be members of tha Associntion, but the single

vote in respect of such Lot shall be exercised as the persons or entities holding an interest in such
Lot determine rmong themseives. In no event shall more than one person exercise o Lot's vote
under paragraph 5.2 No Lot's vote shall be split

5 5 Board of Directors. The members of the Association shall elect & Board of Directors
of the Association as prescribed by the Association's Articles of Incorporation and By-Laws The
Board of Directors of the Association shall manage the affairs of the Association

5.6 Professiopal Management  No contract of agreement for professional mansgement of
the Association, nor any contract between Developer and the Association, shall be for a term in
excess of three (3) years. Any such agreement or contract shall provide for termination by either
party with or without cause, without any termination penalty, on written notice of ninety (50)
days or less

5 7 Responsibilities of the Association The responsibilities of the Associntion include, but
shall not be limited to:

{i) Maintenance of the Common Asens inciuding any and al} improvements thereon
in good repair as the Assosiation deems necessary or appropriate

(i) Installation and replacen:ent of any and ali improvements. signs. lawn. loliage
and landscaping in and upon the Common Areas or Iake Ensements or Landscape Easements as
the Assaciation deems necessary of appropriate

(ifiy Mnintenance, repair and replacement of any private street signs

{iv) Replacement of the drainage system in and upon the Common Aress as the
Association deems necessary or appropriate and the maintenance of any drainage system installed
in or upon the Common Areas by Developer or the Association. Nothing herein shall relieve or
reptace the obligation of the Owner, including any builder, of a Lot subject to a Drainage
Easement to keep the portion of the dreinage system and Drainage Easement on his Lot free from
obstructions so that the storm water dratnage will be unimpeded

(v)  Maintenance of lake water 50 85 not 1o create stagnent of polluted waters
aifecting the health and welfare of the community through reciroufation of accumulated water or
cheniical treatment

{vi) Proouring and maintaining for the benefit of the Association, its officers and
Board of Directors and the Owners, the insurance coverage required under this Declaration and
such other insurance as the Board of Directors deems necessary of advisable

(vit) Payment of tutes, il any, assessed against and payable with respect 1o the
Common Areas

(viii} Assessment and collection from the Owners of the Common Expenses
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(ix) Performing or cortracting for such services as management, snow removal,
Coramon Aren maintenance, trash remo-al of other services as the Association deems necessary
or advisable.

{x) Enfureing the rules and regulations of the Association and the requirements of
this Declaration and any appiicable zoning covenants, in each case, as the Associstion deems
necessary of advisable

= 3 Powers of the Association The Association may sdopt, amend, or rescind, reasonable
rules and regulations (not inconsistent with the provisions of this Declaration) governing the use
and enjoyment of the Common Aseas and the menngement and administration of the Association,
as the Association deems necessary or advisable The rules and regulations promulgated by the
Association may provide for rensonable interest and late charges on past due installments of any
regular or special assessments of other charges sgainst any Residence Unit or Lot The
Association shall furnish or make copies evailable of its rules and regulztions to the Owners prior
to the time when the rules and regulations become effective

5¢ Compensatipn  Ne director or officer of the Association shall receive compensation
for his or her services a5 such director or officer except to the extent expressly authorized by &
majority vote of the Owners proseat at A duly constituted meeting of the Association members.

£,10 Noneliability af Diveston pnd Qgers Tho dlrectors and olllcors of tho Assochntiun
«hnll 1ot be lable to the Owners of any olher person for nny error ur mistake ol judgment
carrying out their duties and resgonaibilities s directo s or officers of the Association, except for
theit own individual willful misconduct oF gross neghigence 1t is intended that the directars and
officers of the Association shali have no personat finbility with respect 1o any conlract made by

them on bebiatf of thoe Associution except in theit capueity ns Gwners

f Directors and Officers  The Association shall indemnily, hold harmicss
and cofend any person, his or her heirs, assigns and legal representatives {collecively, the
"Indemnitec”) made or threatened to be made a party to sry action, suit or proceeding by reasen
of the fact that ke or she is or was 8 director or officer of the Association, against ull costs and
expenses, including attorneys fees, actuslly and reasonsbly incurred by the Indemnitee in
connection with the defense of sueh action, suit or proceeding, or in connection with any appeat
thercof, except in relation to matters as to which it shall be adjudged in such action, suit of
moceeding that such Indemnitee is guilty of pross negligence or willful misconduct in the
performance of his er her duties. The Association shall also reimburse any such Indemnitee for
the reasonuble costs of settfement of or for any judgment rendered in any action, suit or
proceeding, unless it shall be adjudged in such action, suit or proceeding that such Indemnitee was
guilty of gross negligence of willfiul raisconduct  In making such findings and notwithstanding the
adjudication in any ection, suit of proceeding against an Indemnitee, no director or officer shall be
cansidered or deemed to be guilty of or fiable for gross negligence or wilifiel misconduct in the
performance of his or her duties where, acting in goad faith, such director of officer relied on the
books snd records of the Association or statements of advice made by or prepared by any
managing agent of the Association or any director or officer of the Association, or any
accountant, attorney or other personof firm employed or retained by the Association 10 render
advice or service, unless such director of officer had aclual knowledge of the falsity or
incorrectness thereof, nor shall r director be deemed guilty of gross negligence of willful
misconduct by virtue of the fact that he or she failed or neglected to attend o meeting of meetings
of the Board of Directors of the Association The costs and expenses incurred by any indemnitee
in defending any action, suit or proceeding may be paid by the Assaciation in advance of the final
disposition of such action, suit or proceeding upon receipt of an undertaking by or on behaif of
the Indemnitee to repny the amount paid by the Assaciation if it shall ultimately be determined
{hat the Indemnitce is not entitled to tudemmification or reimbursement as provided in this
peragraph 5.1

5 12 Bond. The Board of Directors of the Association may provide surety bonds and may
~equire the nanzging agent of the Association {if any}, the treasurer of the Association and such
other officers as the Board of Directors deems necessary, to provide surety bonds, ndemnifying
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the Association aguinst larceny, thefl, embezzlement, forgery, misapproprintion, wreaglul
abstraction, willful misapplication and other acts of thefl, fraud or dishonesty in such sums and
with such sureties as may be approved by the Boaid of Directors, and any such bond may
specifically include protection for any insurance proceeds recetved for ary reason by the Board of
Dirsctors. The expense of any such bonds shall be a Common Expense

ARTICLE VI

ARCHITECTURAL REVIEW COMMITTEE

6.1 Creption. Thers shall be, and hereby is, created and established an Architectural
Review Committee to perform the funcrions provided for herein At all times during the Dev:lop-
ment Period, the Architzctural Review Committee shall consist of three (3) members appointed,
from time to time, by Developar and who shall be subject to removrl by Developer at any time
with or without cause. After the end of the Development Peried, the Architectural Review
Committee shall be a standing conmmittee of the Association, consisting of three (3) persons
appointed, from time to time, by the Board of Directors of the Association The three persons
appointed by the Board of Dircctors to the Aschitecturzl Review Committee shall cansist of
Owners of Lots The Board of Directors may at any time after the end of the Dev-lopment
Period remove any memboer of the Architectural Review Commitiee at any time upon a majority
vote of the members of the Bourd of Directors

62 Purpuses and Powers of Architectyral Review Committee The Architectural Review
Committee shall review and approve the design, appearance and location of all residences,
buildings, structures or any other itmprovements placed by any person, including any builder, on
any Lot within the community, and the installation and removai of any trees, bushes, shrubbery
ant ather landscaping on any Lot within the community, in such a manner as (0 preserve and
enhance the value and dreirability of the Real £state and 1o preserve the hermonious relntionship
nmong structures and the naturel vegetation and top graphy

(i) In Gegneral No residence, building, struciure, antenng, walkway, fence, deck,
pool, tennis court, wull, patio or other improvemcat of any type or kind shall se erected,
constructed, placed or altered on any Lot and no change shall be made in the exlerior material -
color of any Residence Unit or accessory building located on any Lot without the prior written
approval of the Architectural Review Committee.  Such apptoval may be obtained nly efter
written application has been made to the Architcctural Review Commitiee by the Owner of the
Lot requesting suthorization from the Architectural Review Committee. Such written epplication
shail be in the manaer and form prescribed from time fo lime by the Architecturnl Review
Committee and, in the case of construction or placement of any improvement, shall be
accompanied by two (2) complete sets of plans and specifications for any such proposed
construction or improvement Such plans shail include plot plans showing the tocation of all im-
provements existing wpen the Lot and the location of the improvement proposed to be
constructed or placed upon the Lot, cach properly and clearly designated  Such plans and
specifications shall sut forth the colos and composition of all exterios meterials proposed 1o be
used and any proposed landscaping, together “with any other material or information which the
Architectural Review Committee may reasonally require Unless otherwise permitted by the
Architestural Review Committee, plot plans =4alt be prepared by either a registered land surveyor,
engineer cr architect Plot plans submitted for the Improvement Lacation Permit shail bear the
stamp or signature of the Architectural Review Corumittee acknowledging the approvel thereof

(i} Power. of Disppproval  The Aschitectural Review Committee may refuse to
approve any application made to it as required under paragraph 62 (i} above {a "Requested
Change") when:

{a) The plaas, specifications, driwings ot other muovials submitted are
inadequate or incompiete, or show the Requested Change to be in violation of any
resteictions in this Declaration or in a Plat of eny part of the Real Estate;
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(b} The design or color scheme of a Requested Change is not in harmony
with the general surroundings of the Lot or with the adjacent buildings or
structares; or

() The Requested Change, or any part thereof, in the opinion of the
Architectural Review Commitice, wotld not preserve or enhance the value and
desirability of the Real Estate or would otherwise be contrary to the interests,
welfare or rights of the Developer ot sny nther Owner

(i) Rules and Regulations The Architestural Review Commiitee, from time to
time, may promulgate, emend or modify additional rules and regulations or building policies or
procedures as it may deem necessary or desirable to guide Owners ss to the requirements of the
Architectural Review Committee for the submission and epproval of items to it Such rules
regulutions or building policies or procedures may set forth additional requirements to those set
forth in this Declaration or a Plat of any part of the Real Estate, as long as the szme are not
inconsistent with this Declaration or such Plat(s)

6 3 Duties of Architectural Review Committee. If the Architectural Review Commitiee
dces not approve a Requested Change  within forty-five (45) days after all required information
on the Requested Change shell have been submitted to it, then such Requested Change shall be
deemed denied. One ropy of submitted material shall be retained by the Architestural Review
Committee for its permanent files

6 4 Liability of the Aschitecural Review Committee Neither the Architectural Review
{ommiltee, the Association, the Developer nor any agent or member of any of the foregoing.
shal be responsible in eny way for eny defects in any plans, specifications or other materials
subrmitted to it, nor for any defects in any “vork dong according thereta or for any decision made
by it unless made in bad faith or by willful misconduct.

6 5 Inspection The Architectural Review Commiliee or its representative may, but shatl
not be required to, inspect work being performed to assure complinnce w' - this Beclaration and
the materials submitted to it pursuant to this Article VI ond may require any wurk not consistent
with the approved Requested Change, or not approved, to be stopped and removed

ARTICLE VH

ASSESSMENTS

71 Purpose of Assessments The purpose of Regular and Special Assessments is (o
provide fissds to maintain and improve the Common Areas and related facilities for the benefit of
\he Owners, end the same shall be levied for the follawing purposes: (i) to promote the health,
safety and welfare of the residents ocoupying the Real Estate, (ii) for the improvement,
maintenance and repair of the Common Areas, the improvements, lawn foliage and landscaping
within and upon the Common Areas, Landscape Easements, Drainage, Utility or Sanitary Sewer
Easements, Regulated Drainage Easements or Luke Easements and the drainage system, {ifi) for
the performance of the responsibilities and duties and satisfaction of the obligations of the
Association and (iv) for such other purposes as are reasonsbly necessary or specificuily provided
herein A portica of the Regular Assessment may be set aside or otherwise alfocated in a reserve
fund for the purpuse of providing repair and replacement of any capital improvements which the
Association is required to maintain  The Regular and Specinl Assessments levied by the
Association shall be unifarm for alt Lots and Residence Units within the Subdivision

72 Regular Assessments  The Board of Directars of the Assoviation shall have the right.
power and authority, without any vole of the members of the Association, 1o fix from time o time
the Regular Assessment against cach Residence Unit at sny amount not in excest of the Maximum
Regular Assessment as follows:

() Until December 31, 1993, the Maximum Regular Assessment on sy Residence
Unit for any calendar year shall not exceed Four Hundred, Eighty 7 llars (3480 00}
8
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(i) From and aRer December 31, 1695, the Maximum Regular Assessment on any
Residence Unit for any calendar year may he increased by not more han Sixty Doflars ($60.00)
per year above the Regular Assessment for the previous celendar year without 2 vote of the
members of the Association.

(#ii) From and after December 3 1, 1995, the Board of Directors of the Associslion
may fx the Reguler Assessinent at an amiount in excess of the maximum amount specified in
subparagraph (i) above only with the approval of a majority of those merabers of each class of
members of the Association who cast voies in person or by proxy at a npiceting of the members of
the Association duly called and held for such purpose

73 Special Assessments, in addition to Regular Assessments, the Board of Directors of
the Association may make Special Assessments agairst ench Residence Unit, for the purpose of
defraying, in whole or in part, the cost of vonstructing, reconstructing, repairing or replacing any
ceital improvement which the Association is required to maintain or the cost of special
maintenance and tepairs or 1o recover any deficits (whether from operations or any other loss)
which the Association may from time incur, but only with the asseat of a majority of the members
of each class of members of the Association who cast voies in person or by proxy at a duly
constituted meeting of the members of the Association called for such purpose

74 No_Assegsment ggainst Developer During the Development Feripd Neither the
Developer nor any affiliated entity shall be assessed any portion of any Regular or Speciai
Assessment during the Development Period

75 Date of Commencement of Regulsr ot Special Assessments: Due Dates. The Regutar
Assessment or Special Assesement, if any, <hall commence as to each Residence Unit on the first
duy of the first calendar month following the first conveyance of the related .ot to an Owner,
provided that in the case of the conveyance by Developer to sny builder, such commencement
shall occur on the first day of the sixth calendar month following the first cunveyance of the Lot
to the builder.

The Board of Direiars of the Association shall fix the amount of the Regular Assessment
at least thirty (30) days in advance of each annual assessment period  Written notice of the
Regular Assessment, any Special Assessments and such other assessment notices as the Board of
Directors shall deem appropriate shall be sent ta each Owner subject thoreto  The installment
pesiods and duc dates for all assessments shall be established by the Board of Directors  The
Board of Directors may pravide for reasonable interest and late charges un past due instailments
of assessments

76 Failure of Qwner to Pay Assessments,

{i) No Owner may cxempt himself from paying Regular Assessiments and Special
Assessments due to such Owner's nonuse of the Common Areas or abendenment of the Residence
Unit or Lot belonging to such Owner If any Owner shall fail, refuse or negiect o make any
puyment of any assessment (or periodic installment of an assessment, if applicable) when due, the
lien for such assessment (as described in paragraph 7 7 below) may be foreclt. sed by the Board of
Directars of the Assaciation for and on behall of the Association a5 a mortgage on real property
or a5 olherwise provided by low. In any aclion to foreclose the lich for any assessment, the
Owner and any occupant of the Residence Unit shall ba jointly and severaily liable for the payment
to the Association of reasonable rentec for such Residence Unit. and the Board of Directots shall
be entitled o the appointment of a receiver for the purpose of preserving the Residence Unit or
Laot, and to collest the rentals and other profits therefrom for the benefit of the Association 1o be
applied to the unpaid assessments The Board of Directors of the Association, at its option, may
in the aiternative bring suil to recover @ moncy judgment for any unpaid assessment without
foreclosing or waiving the lien securing the same In any action {0 recover an assessment,
whether by foreciosure or otherwise, the Board of Directors of the Association, for and on behalf
of the Association, shall be entitled to recover from the Owner of the respective Residence Unit
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or Lot, costs and expenses of such action incurred (including but not fimited to attorneys fees)
and interest from the date such assessments were due untit paid

(i) Notwithstanding anything contained in this paragraph 7 6 of elsewhere in this
Decharation, any sale o transfer of a Residence Uit or Lot to a Morigagee pursuanl to & foreclo-
sure of its mortgage or conveyance in licu thereof, or a conveyance 1o any person at a public sale
in the manner provided by law with respect to morigege foreclosures, shall extinguish the lien of
any unpaid nssessments (or periodic installments, if applicable which became due prior to such
sale, transfer or conveyance; provided, however, that the extinguishment of such fien shall ot
relieve the prior Owner from personal linbility therefor No such sale, transfer or conveyance shall
r-Tieve the Residence Unit, or the purchaser thereof, at such foreclosure sule, or the grantee in the
evernit of conveyance in lieu thercof, from lability for any assessments (or periodic installinents of
such assessments, if npplicable) thereafter becoming due or from the lien therefor

7.7 Creatipn of Lien and Persoral Obligation, Each Owner of & Residence Unit or Lot by
receptance for itself and reluted entitics of o deed therefor, whether or not it shall be so expressed
in such deed, is deemed to covenant and agree to pey 10 the Association for his obligation for (f)
regular assessments for Common Expenses {"Regular Assessments”) snd (i) special assessments
for capital improvements and operating deficits and for special maintenance and repairs {"Special
Assessments") Such assessments shall be established, shall commence upon such dates and shall
be collected as herein provided Al such assessments, topether with interest, costs of collection
and attorneys’ fees, shail be a continuing lien upon the Residence Unit or Lot against which
such nesessment is smade prior to ali otiwer liens except only (i} 1ax tiens on any Residence Unit or
Lot in favor of any unit of government or special taxing district and (i) the Hen of any first
mortgage of record  Each such assessment, together with interest. costs of collection and
gtiorneys' fees, shall also be the personal obligation of the Owner ol the Residence Unit at the
ime suc assessteaut became due and payable,  Where the Owner constitutes more than one
person, the linbifity of such persons shall be joint and seversi  The personal obligation for
delinquent assessments (as distinguished from the lien upon the Residence Unit) shall not pass to
such Owner's suceessors in title unless exprelsly assumed by them  The Association, upon
request of a proposed Mortgagee of proposed purchaser having a contructual right to purchase &
Residence Unit, shall furrish to such Mortgagee or purchaser a stutement setting forths the amousnt
of any unpaid Regular or Specia! Assessments o other charges against the Residence Unit or Lot
Such stetement shall be binding upon the Association as of the date of such statement

7 8 Expense Incurred to Clear Drainage, Utility or sewer Essement Deemed a_Special
Assessment, As provided in the Plat Covenants relating to the Real Estate, the Owner of any Lot
subject to a Drainage, Utility of Sanitary Sewer Easement, or Regulated Drainage Easement
including any builder, shall be required to keep the portion of said Drainage, Ulility or Sanitary
Sewer Easement o Regulated Druinage Easement on his Lot free from obstructions so that the
storm water drainage will rot be impeded and will not be chenged or altered without a permit
from the applicable local governmental guthority and prior written approval of the Peveloper and
the Association. Also, Ro structures or improvements, including without limitation decks. patios,
poots, fences, walkways or landscaping of any kind, shall be erccled or maintained upon said
casements, and eny such structure of improvement so erected shall, at Developer's or the
Association’s written request, be removed by the Owner at the Owner's sole cost and expense  1f,
within thirty (30) days after the date of such written request, such Owner shall not have
commenced and difigently and continuously effected the removal of any gbstruction of storm
water drainage or any prohibited structure of improvement, Developer or the Association may
enter upon the Lat and cause such obstruction, structure of improvement to be remaved so that
the Drainage Utility and Sanitary Sewer Enseinent or Regulate ! Drainage Easement is returned to
its original designed condition  In such event, Developer or the Association shail be eatitled to
recover the filt cost ¢7 such work from the offending Owner and such amount shail be deemed &
Special Assessment against the Lot owned by such Owner which. if unpaid, shall constitute a lien
against such Lot and may be coliecicd by the Association pursuant to this Aricle 7 in the same
manner as any other Regular Assessmient of Special Assessment may be collected
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ARTICLE V1ii

INSURANCE

81 Cosuslty Insurnage  The Association shall purchase and maintain fire and extended
coverage insurance in an amount equal to the full insurable replacement cost of any improvements
owned by the Association. If the Association can obtnin such coverage for a reasonable amount,
it shali also obtain "all risk coversge" The Association shall also insure any other property,
whether real or personsl, owned by the Association, ngainst foss or damnge by fire and such other
hezasds as the Association may deem desirable  Such insutarce policy shall name the Association
as the insured. The insurance policy or policies shall, if practicable, contain provisions that the
insurer (i) walves its rights to subrogation as to any clnim against the Association, its Board of
Directots, officers, agents ana employees, any committee of the Association or of the Board of
Directors and all Owners and their respective agents and guests and (i) waives any defense to
payment based on invalidity arising from the acts of the insured. Insurance proceeds shull be
used by the Associntion for the repair or replacement of the property for which the insurance was
carried

82 Liability Insurance The Association shall also purchase and maintain a master
comprehensive public liability insurance palicy in such afdunt or amounts as the Board of
Directors shall deem appropriate from time to time, but in ony event with a minimum combined
limit of One Mitlion Dollars ($1,000,000) per occurrence  Such comprebensive public jiability
insurance shail cover all of the Common Areas and shall inure to the benefit of the Association, its
Board of Directors, officers, agents and employees, any cor-mittee of the Association or of the
Board of Directors, all persons acting or who may come to act as agents or eraployees of any of
the foregoing with respect to the Real Estate and the Developer

8.3 Other Insurance. The Association shall also purchase and maintain uny other
insurance required by law to be maintained, including but not limited to workers cempensation
and occupational disease insurance, and such other insurance as the Board of Directors shall from
time to time deem necessary, advisable or sppropriate, including bul not limited to officery’ and
directors' lisbility insurance.

8 4 Miscellaneous. The premiums for the insurance described nbove shall be paid by the
Association ss part of the Common Expenses

ARTICLEIX

MAINTENANCE

91 Maintenance of Lots and Jmprovements. Except io the extent such meintenance shail
be the responsibitity of the Association under any of the foregoing provisions of this Declaration,
| shall be the duty of the Owner of each Lot, including any builder during the huilding process, to
keep the grass on the Lot properly cut and keep the Lot, including any Drainage. Litility or
Sanilwy Sewer Easements or Regulated Drainage Easements lncated on the Lot, free of weeds,
trash of construction debris and otherwise neat and altractive in appenrence, including, without
limitation, the proper maintenance of the exterior of any structurcs on such Lot 1I'the Owner of
any Lot fails to do so in a manner reasonably satisfactory to the Association. the Association shall
have the right (but not the obligation), through its agents, employees and contractors, to enter
upon suid Lot and to clean, repuir, muintain or vestore the Lot, as the case muy be, and the
exterior of the improvements erected thereon  The cost of any such work shall be and constitute
» Special Assessment against such Lot and the owner thereof, whether of not a builder, end may
be collected and enforced in the manner provided in this Decleration for the collection and
enforcement of assessments in gensral, Neither the Association nor any of its agents, employees
or contsactors shall be liable for any damage which may result from any meintenance work per-
formed hereunder

97 Damage to Common Areas la the event of damage to or destruction of any part of
the Commean Areas or any improvements which the Associa fon is required 1o maintain hereunder.
1
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the Agsociation shall repair o replace the same from the insurance to the extent of the avaitability

of such insurance proceeds If such insurance proceeds are iusufficient to cover the costs of

repair or replacement of the property damaged or destroyed, the Association may make 2 Special

Assessment against alli Owners to cover the additional cost of repair or replacement nct covered

by the insurance procecds. Notwithstanding any obligation or duty of the Association hereunder

to repair or muintain the Common Areas if, due to the willful, intentional o negligent acts or

omissions of any Gwner (including any builder) ot of a member of his family or of a guest,
subcontractor, employee, tenant, invitee or other ocoupant or visitor of such QOwner, damage shall

be caused to the Common Areas, of if maintenance, repairs or replacements shall be required i
thereby which would otherwise be a Common Expense, thea the Association shell cause such }
repairs to be mude and such Owner shall pay for such damage and such mairtenance, repairs and

replacements, unless such loss is covered by the Association’s insurance with such policy having 2

waiver of subrogation clause. If not prid by such Owner upon demand by the Associstion, the

cost of repairing such damage shail be sdded to and constitute & Special Assessment ageinst such

Qwner, whether or not a builder, and its Residence Unit snd Lot, to be collected and enforced in !
the manner provided in this Declnration for the colfection and enforcement of assessments in I
general

ARTICLEX

MORTGAGES

10.1 Notice to Mortgagees The Association, upon request, shall provide to any
Morigagee o written cerlificate or notice specifying unpaid assessments and other defoults, if any,
of the Owner of 8 Residence Unit or Lot in the performance of the Owner's obligations under this
Declaration or any other applicable documents

10.2 Notice to Association. Any Morigagee who holds a first monigage lien or a 1ot or
Residence Unit may notify the Secretary of the Association of the existence of such mortgage and
provide the name and nddress of the Mortgagee A secord of the Mortgagee and name and
address shall be maintained by the Secretary of the Association and any rotice required {0 be
given to the Mortgagee pursuant to the terms of this Declaration, the By-Laws of the Associatien
or otherwise shall be deemed effectively given if mailed 10 tiie Mortgages at the address shown in
such record in the time provided  Unless notification of 2 Martgage and the rame and address of
the Mortgngee are furnished to the Secretary, as herein provided, no notice to any Mortgagee ns
may be otherwise required by this Declaration, the By-Laws of the Association of otherwise shali
be required, and no Mortgagee shall be entitied Lo vote on any matter 1o which it otherwise may
be entitled by virtue of this Declaration, the By-Laws of the Association, o proxy granted to such
Mortgagee in connection with the mortgage, or otherwise

103 Mortgagees' Rights Upon Defauit by Association If the Association fails (i) to pay
taxes or the charges that are in default and that have or may become chArges against the Comm(n
Areas, or (if) to pay on & timely basis any premium on hazard insurance policies on Comimion
Areas or to secure hazard insurance coveiage for the Common Areas upon lapse of & policy, then
the Mortgagee on any Lot or Residence Unit may make the payment on behalf of the Association

ARTICLE X1

AMENDMENTS

11 | By the Association Except as otherwise provided in Lhis Declaration. amendments
1o this Decluration shall be proposed and adopted in the following manner:

(i} Notice Notice of the subject matter of any proposed amendment shall be
included in *5e notice of the meeting of the members of the Association at which the proposcd
amendmeti, is to be considered
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(ii) Resolution A resolution to adopl & proposed amendmest may be proposed by
the Buard of Directors or Owners having in the aggregate at least a mnjority of votes of all
Owners

(iii) Meeting. The resolution corcerning a proposed amendment must be adopted
by the vote required by paragraph 111 (iv) 8t a meeting of the members of the Association duly
called and held in accordance with the provisions of the By-Laws

(iv) Adoption Any proposed smendment Lo this Declaration must be approved by
a vote of not less than sixty-seven percent (67%) in the aggregate of all Owners who cast votes in
person or by proxy at & meeting of the members duly called and held for such purpose; provided,
however, that any such amendment shall require the prior written approval of Developer 5o long
g8 Developer or any entity affiliated with Developer owns ny Lot within and upon the Reat
Estate. In the event any Residence Unit is subject to a first mortyage, the Mortgagee shall be
notified of the meeting and the proposed amendment in the same manrer as an Qwner if the
Mortgagee hes given prior notice of its mortgage interest o the Secretary of the Association in
accordance with the provisions of the foregoing paragsaph 102

11.2 By the Developer  Developer hereby reserves the right, so long as Developer or any
entity affilisted with Developer owns any Lot or Residence Unit within and upon the Real Estate,
to make any amendments to this Declaration, without the npproval of any other person or entity,
for any purpose reasonably deemed necessary of sppropriate by the Developer, including without
limitation: to bring Developer or this Declaration into compliance with the requirement of any
statute, ordinance, regulation or order of any public agency having jusisdiction thereof; to
conform with zoning covenants and conditions, to comply with any requirements of the Federal
Mational Mortgage Association, the Government National Mortgage Association, the Federal
Home Losr Morigage Corporation, the Department of Housing and Urban Development, the
Veternns Administration or any other governmental agency or to induce any of such agencies to
make, purchase, seil, insure or gusrantes first mortgages; or to correst clerical or typographical
errors in this Decluration or any amendment or supplement hereto; proyided that in no event shall

Developer be entitied 10 make any amendment which has a material adverse effect on the rights of

any Mortgagee, or which substantially impairs the rights granted by this Declaration 1o any Owner
or substantially increases the obligations imposed by this Declaration an any Owaer

11.3 Recording.  Each nmendment Lo this Declaration shall be exccuted by Developer only
in any case where Developer has the right to amend this Declaration without any further consent
nr approval, and otherwise by the President or Vice President and Seuretary of the Association;
provided that . amendment requiring the consent of Developer shali contain Developer's signed
consent. All amendments shall be recorded in the office of the Recorder of Hamiltan County.

tndiana, and no amendment shall become effective until so rccor_ded
ARTICLE X1l

MISCLLLANEOUS

121 Right of Enforcement Violation or threntened violation of any of the covenants,
conditions or restrictions enumerated in this Declaration or in a Plat of any part of the Real Estate
now or hereafter recorded in the office of the Recorder of Hamilion County, Indiana, or zoning
covenants shail be grounds for an action by Developer, the Association, any Owner and al}
persons or entities claiming under them, against the person or cntity violating or threatening 1o
violate any such covenants, conditions or restrictions Available relief in any such action shall
include recovery of damages or other sums due for such violation. injunctive relief against any
such violation or threatened violation, declaratory relief and the recovery of costs and atiorneys
fees reasonably incurred by any party successfully enforcing such covenants and restrictions;
proyided, however, that neither Developer, any Owner nor the Association shall be liable for
damages of any kind to any person for failing or neglecting lo enforce uny such covenants.
conditions or restrictions




e v T = " IR L w;mﬁ“‘i« g R L ¢ ST e o p

12.2 Delay or Failure to Enforce No delay or failurz on the pant of any aggrieved party,
including without limitation the Developer, to invoke any available remedy with respect to any
viclotion or threatened violntion of any covenants, conditions or resirictions enumerated in this
Declaration of in & Plat of any part of the Real Fstate shall be held to be a waiver by that party {or
an estoppel of that party to assert) of any right available to it upon the occurrence, recurrence of
continuance of such viokation or violations

12.3 Duration. These covenants, conditions and restrictions and il other provisions of
i this Declaration (as the some may be amended from time to time &s herein provided} shall run with
the lznd and shell be binding on all persons and ertities from time to time having any right, title or
interest in the Real Estate or any perl thereof, and on all persons claiming under them, until
December 31, 2015, and thereafter shall continue automatically until terminated or modified by
i vote in the majority of all Qwners at any time therenfter; provided, however, that no termination
of this Declaration shall affect any easement hereby created and reserved unless ol persons
catitled to the beneficial use of such easement shall consent therato

124 Severpbility Invalidation of any of the covenants, restrictions or provisions
contained in this Declaration by judgment or court order shall not in apy way affect any of the
other provisions hereof, which shall remain in full force and effect

125 Tities The underlined titles preceding the various paragraphs snd subparngraphs of
this Declaration are for the convenience of reference only, and note of them shall be used as an
aid to the construction of any provisions of this Declacatica  Wherever and whenever applicable,
the singular form of sny word shalt be taken to mean or apply to the plural, and the masculine
form shall be taken to mean or apply to the fetninine or to the neuter

12 6 Applicable Law This Declaration shall be governed by the laws of the State of
Indiana.

12.7 Annexation. Additional land adjacent to the Initinl Real Estate may be annexed by
Developer to the Initial Real Estate (and from and sfler such annexation shall be deemed part of
the Real Estate for all purposes of this Declaration) by execution and recordation in the office of
the Recorder of Hemilton County, Indiana, of o supplementn; declaration by Developer; and such
action shail require no approvals or action of the Owners

xan

DEVELOPER'S RIGHTS

13 1 Access Rights Developer heseby declares, creates and reserves an access license
over and across ali of the Real Estate {subject to the limitations hereinafter provided in  this
paragraph 13.1) for the use of Developer and its representalives. pgents. designees, contractors
and nffiliates during the Development Period Notwithstanding the foregoing, the area of the
access ficense created by this paragraph 13 1 shali be limited to that part of the Real Estate which
is not in, on, under, over, 4CFOSS OF through a building or the foundation of a building properly
{3cated on the Real Estate The paities for whose benefit this access license is herein created and
reserved shall exercise such access easement rights only to the extent red ;onably necessary and
appropriate

132 Signs Developer shall have the vight to use signs of any size during the
Development Period and shall not be subject to the Plat Covenants with respect t0 signs during
the Development Period  The Devejoper shall aiso have the right 1o constyuct or change any
building, improvement of landscaping on the Real Estate without obiaining the approval of the
Architectural Review Committee at any time during the Development Period

PERTE XILYE DTS TE b

133 Sales Offices and Models Notwithstanding anything to the contrary contsined in
this Declaration or o Plat of any part of th2 Real Estate now o hereafles recorded in the office of
the Recorder of Hamilten County, indiana, Developer, any entity related to Developer and any
other person or entity wilh the prior written consent of Developer, during the Developmeat

1




Peric, shall be entitled to construct, install, erect and maintain such facilities upon any portion of
the Real Estite owned by Developer, the Association or such person or entity as, in the sole
opinian of Developer, niay be rezsonably required or convenient of incidental to the development
of the Real Estate or the sale of Lots and the construction or sale of residences thereon  Such
facilities may include, without limitation, storage arcas of tanks, parking areas, signs, model
residences, construction offices or trailers and sates offices or trailers

IN WITNESS WHEREQF, this Declaration has been executed by Devcloper as of the
date first above written

or

Davis Homes, LLC : .

By: Davis Holding Corporation,
Managing Member

o

By: "

C. R.ichrd Davi
Vice President

STATE OF INDIANA )
) 88:
COUNTY OF MARION )

Befors me, a Notary Public, in snd for the State of Indiana, personaily appesrcd C

Richard Davis, Vice President of Davis Hotding Corporation, sn Tndiana corporation, who
Conditions and

acknowledged the execution of the foregoing Declaration of Covenants,
Restrictions of The Trails at Avian Glen

‘_il\ claine it
Notary ublic -

V- Wimes Ml
Printed N

My Commission Expires! B-21-a06

County of Residence: ___ Yamdibhon

This instrument was prepared by C. Richard Davis, Vice President of Davis Holding Corporation,
3755 East 82nd Street, Suite 120, Indtanapuiis. Indians 46240, {317) 595-2900




Exhibit “A”

Parl of the Nortlcast Quazter of Scction 28 of Township i8 North, Range 4 East, located in Clay
Township, Hamilion County, fndinna, described s follows:

Cormmencing at the

89 degrees 31 minut

northwest corner of said Northeast Quarter; thence Soulh
es 11 seconds Eosl along the north line aof sold Northeast

Quarter g distonce of 81.25 feet to the POINT OF BEGINNING; thence conlinuing
South 89 degrees 31 mirutes 11 seconds Fasl along soid north line ¢ dislance
of 2153.47 feet to the centerline of Cherry Tree Avenue; thence Soulh 43

degrees 49 minutles

5% seconds West along said centerline a distance of

1089.07 feel to o railroad spike at the Nertheastl cornes of a parcel of land

describrd in a deed
in the QOffice of the
minules 46 seconds
minutes 45 seconds
minutes 13 seconds
minutes 11 seconds
100.00 feel; thence
130.59 feet; thence
416.05 feel; thence

o Marion K. Myers recorded os Instrument Number 90-05114
Recorder of Hamiiten County, thence North 83 degrees 04
West o distonce of 550.00 feel; thence Soulh 00 degrees 10
Eosl o distenra of 150,00 feel; thence South 44 degrees 40
West o dislance of 70 80 feet; lhence Soulh 89 degrenss 3t
Wes!t parallel with soid north quarter line a distence of

South 33 degrees 54 minuies 44 seconds West a dislance of
North 37 degrees 13 minutes 32 seconds Wes| o distance of
North 27 degrees 55 minules 06 seconds West o distance of

B10 04 feet lo the POINT OF BEGNNING. Conlaining 29 385 ocres. more or iess




