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DECLABATION OF COVENANTS AND RESTRICTIONS
THE VILLAGE OF WESTCLAY

This Decluratiot, made as of the ___9ch day of ___Aupust 199 by
BRENWICK TND COMMUNITIES, LLC, an Indiana limited liability company {"Declurant™),

WITNESSETH:

WHEREAS, the following facts are true:

A Declarant owns, or has the right 1o acquire the reat estate [ocated in Hamilton County.
indimna. deseribed in Exhibit, A and depicted on Exiibit B, upon which Declarant intends, but is nol
obligitted. ta develop a traditional neighborheod to be known as The Village of WestClay.

B The Development Area has been designated s the Planned Unit Development District
and developmnent thercof is subject to the developmest standards set forth in the Zoning Ordinance

Q. [Declarant intends, but is rot obligated, to construct eertain improvements and
amenities in WestClay which shall constitute Community Area.

D Declarant desires to provide for the preservation and enhancement ol the propery
vilues, wmenities snd opportunitics in WestClay and for the maintenance of the Troct and the
improvements thereon, und to this end desires to sebject the Tract together with such additiens as
inay hereafler be made thereto {us provided in Paragraph 3) fo the covenants, restrictions, casements.
charges and liens hereinafter set forth, ezch of which is for the benefit of the Lots and lands in the
Tract and the future owners thereof.

E Declara deems it desirablc, for the cfficient preservation of the values and amenities
in WestClay. to create agencies 1o which may be delegated and assigned the powers of owning.
muairtaining and administering the Community Arca, administering and enforcing the Restrictions.
collepting and disbursing the Assessments and charges hereinafier created, and promoting the
recreation. kealth, safety and welfare of the Owners of Lots in WestClay.

F. Declaramt has incorporated under the Iaws of the State of Indians nonprofit
corpurations known s The Village of WestClay Owners Association. Inc. and WestClay Villape
Owners Association, Inc. for the purpose of exercising such functions

NOW, THEREFORE, Declarant hercby deciares that ail of the Lots snd tands In the Tract
und such udditions thereto es may heveafler be mode pursuant to Paragraph 3 hereof, as they arc held
and shall be held, coaveyed, hypothecated or encumbered, leased, rented, used, occupied and
improved, are subject 1o the following Restrictions, all of which are declared to be in furtherance of
a plan for the improvement end sle of Lots in the Tract, and are established and agreed upon for the
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purpose of enfianicing and protecting the value, desirability and attractiveness of the Tract as & whaole
and of cach of Units, Lots and lands situated therein. The Restrictions shall run with the land and
shall be binding upon Declarant, its successors and assigns, and upon the partics having or acquiring
any intercst in the Tract or any part or parls theseof subject 1o such Restrictions, and shall inure to
the benefit of Declarant and its successors in titlc to the Tract or uny part ot purts thereof.

H Definifipns. Terms defined in the Zoning Ordinance used in this Declaration shall
have the meaning herein as therein unless otherwise defined herein or the context otherwise reguires
The lullowing terms. as used in this Declaration, unless the context clearly requires othierwise, shall
mean the following:

* applicable [iste® means (he eaclier of (i} the date when ali Lots in the
Development Arca lave been improved by the construction thereon of Units or (i)
December 31,2015,

" Architectural Control Assessment” means the assessment fevied by the
Corporation pursuent lo Paragraph 19{0) of this Declaration ot by the Association
pursunnt to Paragraph 3 of the Viltage Center Supplementnl Declarniion

* Architecturat Review Bonrd” means that entity cstablished pursuant lo
Paragraph 20 of this Declaration for the purposes therein stated

*Adicles” means the Aricles of Incorpuration of the Corporation. as amended
from tirne to time

* Assessmenly” means ull sums fnwfully assessed against the Members or ag
declared by this Declaration, any Supplemental Declaration, the Articles or the By-
Laws

~Association™ means WestClay Viliage Center Owners Association, Inc., an
Indiane nonprofit corporation

"Board of Directoss™ means the governing body of the Corporation or the
Association, as the context may require.

“Puilding Agtivity” means any activity or undertaking on s Residential T.ot
of a type described in Parograph 20(c)

“Tuilding Guidelines” means puidelines and requirements for Building

Activity on the Tract adopted by the Declorant, the Architectural Review Board or
the Design Review Board, as applicable -

2-
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"By-Lawy" means the Code of By-Laws of the Corporation, s amended from
time to time,

»Commersial Lot" means each established building site or pintted fot on
witich 2 Commercizl Unit, 1 Multifomily Structure or a Multiuse Structure has been
or is intended o be constructed.

“Commersial Unit™ means any structure or portion thereof situated upon the
fract which is designed and intended for use and occupancy for such non-residential
purposes ns are permitted under the Zoning Ordinance exclusive of home-based
affices and other uses accessory to the use and enjoyment of o Residential Lot A
Commiercial Unit may be a Condominium

*Common Facilities” means the Common Lighting, the Path Lights, the Site
Furniture and Facilities and other personal property of the Corporation.

reommon Lighting” means the light standards, wiring, bulbs and other
spputtenances, if any, installed to fluminate the Community Area or the public and
privale ways in WestClay exclusive of the Path Lights

“Commen Parking Lot” means any parking lot owned. managed and/or
maintained by the Cerporation or the Association and intended for use by the
Occupants of or visitors to a Village Comimunity Building, an Education Focilily. a
Commezeiat Unit, n Multifamily Struciure o7 & Multiuse Structure.

"Commons” means such land, if any, as may be denoted on a Plat us
“Commons® or designated as "Commons" in any recorded instrument exeeuted by
Declarant.

*Community Area” means (i) the Lake, (ii} the Ponds, (iii) the Private Drives
and Private Gotes, (iv) the Village Community Buildings, (v) the Entry Ways, (vi)
the Planting Areas, {vii} the Parks, (viii} the Commons, (ix) the Drinage System, (x)
the Patls, {xi) the Common { ighting, {xii} tke Site Furniture and Facilities. (xiii) nny
utility service lines or facifities not mainteined by a public wility company or
govemnmental agency that ase located on, aver or below or through more than one
Section or Purcel, und (xiv) any arens of land (1) shown on any Plat, (2) described in
any recorded instrument prepared by Declurant ot its agems, or {3} conveyed o or
scquired by the Corporation or the Association, together with all improvements
thereto. that are intended to be devoted to the use or enioyment of somc, but not
necessarily all, of the Owners and Occupants of Lots and Units, execlusive of
Common Parking Lots
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"Community Aren Access Basemgnt” means the area designated on a Plot as
g means of access o a Community Area or Coptmon Parking Lot.

“Compunily Areq Debtl Service Asscssment” means the periodic Assessment
to meet the obligation of the Corporation for payments on account of Communily
Area Sveured Indebtedness,

"Community Area Initis] Assessment® means e initial Assessment for the
Reserve for Replacements required by Paragraph 19(c).

e 58" means indebtedness in anaggrepate
principal amount not exceeding Two Miltion Dollars (52,000,000} incimred 1o
finence, in whole or in part, the Village Community Buildings and the Common
Facilities. or parts thercof, secured by a lien or liens on the Village Community
Buildings and the Common Facililies, or parts thereof.

"Condominium” means a Unit in a Horizontal Property Regime

Comaration” means The Village of WestClay Owners Association, Inc . an
Indiana nonpeofit corporation. ils successors and nssigns.

"Neelamay” means Brenwick TND Communities, LLE, its successors and
ussigns to its interest in the Tract other than Owners purchasing Lots or Units by deed
frern Declarant (unfess the conveyance indicated an intent that the grantee assume the
rights and obligations of Declarant)

“Desion Review Board™ merns that entity established pursuent to Paragraph
6 of the Viltege Center Supplemental Declaration.

*DesignatedRuilder” means during such period as such designation by
Declarant may centinue, any Person engaged in the construction of more than one (1)
Hnit on the Tract who is designated by Declarant as 2 "Designated Builder"
Declarant may make and revoke any such designation at any time and from time to
time A builder approved pursuent to Paragraph 36 may, but will rot necessarily be.
a Desipnated Builder.

“Delention Aren” means an asea depicied on a Plat which has been engineered
to accormmaodate from time to time sutface water drainage

“Development, . " means the fand deseribed in Exhibit A togelher with any
additional land added to the Tract pursuant to Puragraph 3 of this Declamtion
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“Drainnge Boad" meuns the Hamilton County Frainage Poard, its suceessors
or assigns, or, in the event of annexation of the Tract to the City of Carmgel, the Bord
of Public Werks of the City of Carmel

"Drginage System” means the open deninage ditches and swales, the
subsurface drainage tiles, pipes and Structvees, the dry and wet retention andfor
detenticn ponds (including all Detention Arcas), and the other struclures, fixwures,
properties. equipnient and facilities (excluding the Lake and the Ponds) located in the
Tract and designed for the purpose of controlling, retaining or expediting the
drainage of surface and subsurface watcrs from, over and across the Tract, including
but not limited to those shown o referred 1o on a Plat, a1} or past of which may be
established as legat drains subject to the jurisdiction af the Drainage Board.

“Edycation Faeility® means the Education Center depicied on the
Development Plan and sny other facifity on the Tract owned or leased by a public or
private cducstional institution or its successor in title, which does nat constitute
Community Area and is used principally for educstional purposes

*Elecloral. Pargel” means one or more Porcels the Supplemental
Declaration(s) far which authorizes the Owners of Lots in such Parcel(s) to elect a
member of the Board of Directors of the Carparalion {o represent such Parcel(s) on
the Board

~ptry Ways" means the structures constructed as an entrance o West{lay
or a part thereof (exclusive of the street pavement, curbs and drainage structures and
tiles). the traffic islands depicled as desipmated Blocks on a Plat and any other traffic
islands dividing 2 roadway providing access lo WestClay or a parl thereof. and the
grassy area surrounding such siructures.

"Gengral Assessment” means an Assessment made pursuant to Pasagraph
19(b).

"Geperal Plan of Developmient” means that pian preparcd by Beclhrant and
approved, if necessary, by appropriatc public agencies that outlines the total scheme
of development and general uses of land in the Development Arca, as such may be
modified from time to time

"Horizontal Pioperty Repime” menns & horizontal property regime estahlished
in the Tract pursuant lo 1C. 32-1-6 or any successor provision authorizing the
creation of o Condominium.

"Loke" means the lnke identified on the Development Plan es Hourglass Lake.

.5-
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"t andscape Ensement” means a portion of & Lot denoted on o Plat rs an area
to be landscaped

"1 jving Unit" means a room or combination of rooms designed for yeur-round
habitation, containing o bathroom and kitchen facilities, and designed for or used as
a pecmanent residence by at least one Person

"ot means {1} any plot of land intended as a building site shown upon any
recorded Plot, with the exception of Community Area and Common Parking | ots, (2)
any Condominiom, (3) any part of the Tract designated ina recorded instrument as
# "Lot”, and {4) any other part of the Tract acquired by an Owner or used by
Declacont for the construction or operation of. or oceupancy as, one or more Units.

Lot Development Plan” means (i) a site plan prepared by a licensed engineer
orarchitect, {ii) foundation ptan and proposed finished floor elevations, (i) building
plans, including elevatior and floor plans. (iv) material plans and specifications, {v)
tendscaping plan, (vi) exterior lighting plan. {vii} tree preservation plan and (viii) all
other duta or information thit the Architecturat Review Board or the Design Review
Board, as applicable, mey request with respect 1o the improvement or alteration of
a Lot {including but not limited to the fandscaping thercof) or the construction ot
aheration of a Unit, Multifamity Structure, Muitiuse Structure or other structure or
improvement thereon

“Maintaig” means maintain, repair and replace B necessary or approprinte.

*Mpintenanee Costs” means all of the costs necessary to keep the facilities o
which the term appties operational and in good condition, including but not limited
to the cost of all upkecp, maintcnance, repatr, reptacement of alfl or any part of any
such facility. payment of all insurance premiums for public liubility, casuaity and
other insurance maintaincd with respect thereto, all utility charges relating to such
facilities, alf taxes imposed on the facility and on the underlying land. leasehold.
casement or right-of-way, and any other expense related to the continuous
mainicrance, aperation or improvement of the facility.

“Member" means # member of the Corporation and "Members” means ll
members of the Corporation

"Morigagee” meuns the holder of o first morlgage on a Unit. a Multifmily
Structure or a Multiuse Structure

myultifaniily Struclurg” means  structure with twe or more Living Units

under one roof, except when such Living Units are situated upon their own individual
Lots, Bre Condominiums or are located in a Multiuse Structure

-6~
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pMultivseStiuciure” means o strictare which contains one or more
Commercial Units and one or more Living Units

"Ocgupant” means any Person who i in possession of a Unit gither as an
Ownier or s 4 tenant pursunnt to & lease or other occupancy agreement.

"Owner” means a Person, including Declarant, who ot the time has or is
acyuiring legal title to a Lot except a Person who has or is acquiring such title merely
as security for the performance of an ebligation

"Pareel” means each platied subdivision or pan thereof, parcel of land or
Horizonta} Property Regime consisting of one or more Lots within the Develapment
Area that are subject to the same Supplemental Declaration or are declared by
Declarant to constifute a "Parcel”. One or more Lot may be included in more thun
one Parced.

“Parcel Assessment” mieans an Assessment made pursuant to Paragraph 19(c)
of this Declarstion or Paragraph 5{b} of the Village Center Supplermental Declaration

“Park” means such land as may be denoted on a Plat as “Park” or desipnated
as "Park"” in any recorded instrument executed by Declarant

*Part of 1he Revelopment Areg” means any part of the Development Area not
included in the Tract

"Paths" means those walkways and/or bikeways installed pursuant 1o
Paragraph 11 and such othier real estate or interest thercin as is conveyed or granied
1o the Carporation for the purpose of being used lor walkways andlor bikeways

"Path Lights” means the Yght standards, conduils, wiring, buibs snd other
appurtenances, if any, installed to illuminate the Paths.

"Permitied Title Holder” means (1) the Corporation, (b) the Association, (¢}
a public or private educational institution, (d) the City of Carme), Indiana, or (¢} a
nonprofit corporation having perpetual existence or a povemmuntal entity designated.
in either case, by Declarant,

“Porson” means an individual, tirm, corporation, partnership, association.
trust or other legal cotity, or any combination thercof.

"Plat” means a final secondary plat of 2 portion of the Development Area

excented by Declaront and recorded in the Office of the Recorder of Hamilton
Counly, Indiana

-
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“ond” means & body of water located in the Development Area wnd depicted
on the General Plan of Development {olier than the Loke) and "Ponds" means all of
such bodies of water (other than the Lake).

“Planting Arga” mewns a landscaped area located in the ripht-of-way of a
public strect, on or adjncent to & Private Drive or Common Parking Lot or on a
Commons, in & Park or in or on other Community Area.

"Principal Streets” means, to the extent consirucled by Declarant, Towne
Road, 1318t Street, Broad Street, Meeting House Roed, Horseferry Rood and Grafion
Streel.

“Private Drive" means a strect, lane. road, driveway or other right-of-way
designed to provide access to one or more Lots or to the Community Aren that has
not been accepted for maintennnce by a public sutherity. Private Drive does not
include 1 driveway localed entircly on o single Lut, but does include alleys

"Private Gute™ means a security gate controlling access to and from a Private
Drive.

“Recreation Centers™ means Provost Park, Webster Park and MacArthur Field
and the recreational facilities therein or thereon

“lteserve for Replacements” means a fund established and maintained by the
Corporation to meet the cost of perindic muointcnance, repairs, rencwal and
replacement of the Community Area and the Common Facilities.

“Residentinl Lot" means a Lot which is used or intended 10 he used primarily
for residentinl purposes except where the Lot is improved by the construction thercon
of a Multifemily Structure or a Multiuse Structure.

"Restrictions” means the covenants, conditions, easements, charges. fiens,
resteictions, rules and regulations and alf other provisions set forth in this
Declaration, al! applicable Supplemental Declarations, the Buikding Guidelines and
she Register of Regulations, as the same may from time to time be amended.

"Register of Regulationy” means the document contatring niles, repulations,
policics, and procedures adopled by the Bourd of Dircctors, the Architectural Review
Board or the Design Review Board, as the same may from time to fime be amended,

"Round-Abmut" means a square, green or traflic circle in WestClay
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"Section” meuns thut portion of the Development Arci that is depicted on a
Plat

"Sippifeant Tree" meany ony tree measuring eight (8) inches in caliper
measured at four (4) o five (5) feet above grade.

et Fumiture and Facilities” means any fumnituse, msh containers, scuipture
ar other furniture. fixtures. equipment or facilities constructed, installed or placed in
the Development Area by Declarant, the Corporatien or the Association and intended
for the common use of benefit of some, i not all, of the Owncrs and Geeupants

“Special Assessment” means an Assessment made pursuant to Parapraplh
19() or any other provision of this Declaration or any Supplemental Declaration
authorizing the tevying of a Specinl Assessment

vSirent Trees” meanns the trees, shrubs and other plantings planted by
Peclarant or an Owner within n Planting Aren. zs the same nny be replaced from
time to time

“Supplemental _Reclamtion” means any  suppleniental declaration of
covenants. condilions or restrictions or any declaration of horizomal property regime
which moy ke recorded und which extends the provisions of this Declaration or any
previously recorded Supplemental Declaration to a Section or Parcel snd contains
such complementary or supplementacy provisions for such Section or Parce] os are
required or permitted by this Declaration

*Tyact™ means the Jand described in Eixhibit C and such other real estate as
may from time 1o time be anaexed thereto under the provisions of Paragraph 3
lereof.

*Unit" means any Living Unit or Commercial Unit, and "Units” means b}
Living Units and Commercial Units

“Villape Center” means that part of the Tract depicied an the Development
Plun as the "“Village Center

“Villugs Center Maintennnge Amount” hes the meaning set forth in Parugraph
159(11(3)

“Villype Center Porcel” means the Village Center exclusive of Residential
Lots and Community Area located therein

9.
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“village Center Supplemeniat Declormion™ means the Supplemental
Decloration relaling 1o the Villapge Center Pareel.

"vilinge Commupiiy Bufldings" means the Meeting House, the Trustees Hall,
the Chapel, the buildings constituting a past of or located in or on the Recrention
Centers and such other civic or recreational buildings as may be constructed in
WestClay by Declarant principalfy for the use of the Owners as a benefit of
ownership of & Lot, title to which is, or is intended ultimately to be, vested in a
Permitted Titie Holder.

“Warranty Perfod” means, with respect to Street Trees. a period of one {J)
year following the dote a Street Tree is planted in a Planting Area

“Wator Access [insernent” meuns the area designaled on a Plal as a means of
access 1o the Lake or i Ponrd.

*WestClay” means the name by which the Tract shall be commonly known

"Zoning Authority" with respeet to any action means the Director of the
Department of Community Services of the City of Carmel or, where he lucks the
capacity to take action, or fails te take such action, the govemmental body or bodies.
administrative or judicial, in which authority is vested under applicable law to hear
appeals from, or review (he action, or the (ailure to act, of the Director.

*Zoning Ordinange” means the ordinance adupted by the Common Council
of the City of Coemel, Indiana, cstablishing the WestClay Village Planned Unit
Development District.

2. Declamtion Declarant hereby expressly declares that the Tract and any additions
thereto pursuant lo Paragraph 3 hereof shall be held, wransferred, and occupicd subject to the
Restrictions. The Owner of any Lot or Parcel subject to these Restrictions, by (i) acceptance of o
deed conveying title thereto, ot the execution of a contract for the purehase thereof, whether from
Declarant or a subsequent Owner of such L ot or Parcel, or (i) by the act of nceupancy of any Lot or
Parcel. shall aceept such deed and execute such cantract subject to each Restriclion and agreement
hoeein eontnined By scceplance of such deed or execution of such contract. each Owner
acknowlcdges the rights and powers of Declarant and of the Corporation with respect {o these
Restrictions. and also for itself, its heirs, personnl representatives, successors and assigns. covenants.
sprees and consents to and with Declarant, the Corporation, and the Owners and subsequent Owners
of cach of the Lots and Parcels affected by these Restrictions 1o keep, observe, comply with and
perform such Restrictions and agreement

3. Additions to the Trael. Declarant shall have the right 1o bring within the schemie of
this Declaration and ndd to the Tract ren] estate that (s a Part of the Development Area or that is
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contiguous to the Development Area. In determining contiguity, public rights of way shali not be
cansidered

The additions autherized under this Prragraph 3 shall be made by the filing of record of one
ur more Supplemental Declarations with respect to the additional rea estate and by filing with the
Corporation any revisions to the General Plan of Development necessary to refiect the scheme of
development of the additional real estate. Unless otherwise stated therein, such revisions to the
General Plan of Development shatl not bind Declurant 1o make the proposed additions. For purposes
of this Paragraph 3, a Plat depicting a poriion of the Development Aren shalt be deemed &
Supplemental Declaration

4. The Lake.

(a)  Development. Declarant intends, but is not obligated, to acquire title
1o the Lake. Declarant reserves the right, subsequent to acquisition of the Leke, to
alter the size nnd configuration thercof (18 & result of which, the Loke may vary from
that depicied on the General Plan of Development attached as Exhibit BB hercto)

() Titfeand Muintenance. If Declarant acquires fitle to the Lake, it shall
subscquently convey such titie 1o a Permitted Title Holder.  Unless otherwise
specificd in the instrument of conveyance, the Corporation shall be responsible for
maintaining the Lake The Mainterance Costs of the Lake shall be assessed us 4
General Assesyment apainst all Lots subject 1o nssessment. Each Owner of a Lot that
ahuts the Lake shnlt be responsible ot al} times for maintaining so much of the bank
of the Lake sbove the poo} level as constitutes a part of, or abuts, his Lot (exclusive
of the Lake Liner and any Path) and shall keep that portion of the Luke abutting his
t.ot free of debris and otherwise in reasonably ¢lean condition.

{c) Usc. No hoats shall be permitted wpon eny part of the Leke except if
and to the extent authorized by the BDoard of Directors and then subject to such rules
and regulations as may be adopted by the Board of Directors. No dock, pier. wall or
other structure may be extended into the Lake without the prior written consent of the
Architectusal Review Bosrd and such goversmental suthority ss may have
jurisdiction thercover, No swimming will be permitted in the Lake except if and to
the extent authorized by the Beard of Directors. BEach Owner of o Lot obutting the
Luke shall indemnify and hold harmless Declurant, the Corporation and each other
QOwner against oll loss or damage incurred as a result of injury to uny Person or
dumage fo pny property. o7 as a result of any other cause or thing, arising from or
related to use of, or access to, the Lake by any Persen who gains access thereto from,
over or across the Owner's Lot with the knowledge or scquicscence of such Owner,
Declarmnt shall bave no Yiability to any Person with regpeet to the Lake, the use
thereof or nccess thereto, or with respect 1o any damage to any Lot resulling from the
Lake or the proximity of a Lot thereto, including loss or damage from erosion.
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3. Thie Ponds-

(#  Development Declarant intends. but is not obligated. to develop the
Ponds Declarant reserves te right, subscquent to commencement of development
of the Ponds, to determine the size and configuration thereof (which may vary from
that depicted on the General Plan of Developnient attached as Exhibit B hereio)

() Titlc gnd Maiptenance. Declarant shal) convey title to the Ponds 1o
a Permitted Title Molder Unless otherwise specified in the instrument of conveyance,
the Corporation shall be responsibe for maintaining the Ponds  The Maintenance
Cosis of the Ponds shull be ussessed s a General Assessment agninst all Lols subject
1o assessment  Each Qwner of a Lot that abuts o Pond shall be responsible at oil
times for meintaining so much of the bank of the Pond above the pool level as
constitutes o purt of, or abuts, his Lot (exclusive of any Path) snd shall keep that
portion of the Pond sbulting his Lo} free of debris and otherwise in reasonrably clean
condition.

(¢} Use No hoats shall be permitted upon any purt of 2 Pond. No dock.
nier. wall or other structure may be extended into a Pond without the prior written
consent of the Architectural Review Board and such governmental suthority as may
have jurisdiction thereover. No swimming will be permitted in any Pond except if
and o the extent authorized by the Dourd of Directors. Each Owuer of n Lot abutting
s Pond shall indemnify and bold hammless Declarunt, the Corporation and cach ather
Owner against afl loss or damage incurred os a result of injury to any Person or
damape to uny property, or as a result ol any other cause or thing, arising from or
retuted to use of. oF access 1o, a Pond by any Person who gains access therelo from,
aver or ycruss such Qwaer's Lot with the knowicdge or acquieseence of such Owner.
Dectarant shall have no liability to any Person with respect to & Pond, the use thereof
or access thereto, or with respect to any damage to eny Lot resulting from a Pond or
the proximity of o Lot therelo, including loss or damage from crosion.

6 ‘The Commons. Declarant shall convey title to the Commons te a Permitied Title
Holder Unless otherwise specified in the instrument of conveyance, the Corporation shall be
responsible for maintaining the Commons sad the Maintenance Cosls thereol shall be assessed as
2 General Asscssment against all Lols subject to assessment. Unless approved by the Architectural
Review Board and the Zoning Authority, no permanent improvements shall be made to or installed
an the Cormnons (cxcepling University Green) other than Village Community Buildings, Education
Facilities, underground utitity facilides, Site Fursilure and Facilities, walkwoys, planting structores.
and fountains or other nonrecreational water fentures
secrentional facilities, including but not limited to Founder's Corner and a croquel court. The vse
of the Commons shall be subject to rules and regulotions adopted by the Board of Directors which

are not inconsistent with the provisions of this Declaration or any Supplemental Declaration
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7 Parks. Decluant shall convey title to the Parks to a Permitted Title Holder Unless
the instrument of conveyance provides otherwise, ihe Corporation sholl be responsible for
maintuining the Parks and the Maintenance Costs thereof. together with nny costs incurred by the
Corpotation in conneetion with the further improvement thereof, shatl be assessed ag n General
Assessment against ull £ ots subject to assessment The Parks may be improved as approptiate for
recreational and open space areas  [he use of the Parks shall be subject to rules and regulations
adopted by the Board of Directors which are not inconsistent with the provisions of this Declaralion
or any Suppiemental Declaration

8 Villyge Community Buildings. Declorant may, but is not obligated lo, construct in
the aren designated on the General Plan of Devetopment as the contemplated location thereof the
Meeting House, the Frustees Hall, the Chapel and one o more Reereation Center (which mny
include 2 hath house, swirnming paol. tennis courts and other recreational facilities) and such othes
recrentional and community fucilities as Declarant in its sole discretion believes are justified by the
progressof development of the Development Arca. I Declarant undertokes the development of one
or more Village Community Buildings, Declarant infends upon completion of construction to convey
the same to o Permitied Titic Holder prior to the Applicable Date free and clear of all financial
encumbrances and other liens securing indebtedness of Declarant except Community Aren Secured
Indebtedness, but subject to the right of Declarant to use the Village Community Buildings as
provided in Paragraph 24(s)  Unless the instrument of conveyance provides otherwise. the
Cotporation shail be responsible {or maintenance of the Village Community Buildings and the
Maintcrance Costs thereof shall be assessed as a General Assessment against all Lols subject 1o
assessment. The Board of Nirectors may adopt such rules and regutations with respect to the use of
the Village Community Buildings as it deerns appropriate and may charge reasonable foes for the
use thereof. but no rule, regulation or eharge shall be inconsistem with the provisions of this
Declaration or any Supplemental Declaration

Any Fducation Facility, including the Education Cemer, shall be constructed by and be the
soje properly of the public or private cducational Institution which operates the Education Facility
and rone of the Corporation, the Association or any Owner shall huve any interest therein except as
otherwise specifically provided herein, in a Supplemental Declaration er in an instrument of
conveyanet from Declarant to such educational institution.

Declarant muy secure indebledness incurred to fingnce construction of the Villnge
Community Buildings and the Common FacHlitics, or parts thereof, with a moergege lien(s) on all
or some of the Village Communily Buildings; provided that the aggregpte original principat amount
of the indebtedness secured by such fien(s) shel not exceed Two Million Dollars ($2,000,000.00)

9 Draipnge System. 1he Drninage System has or will be constructed for the purpost
of controlling drainape within and adjocent to the Development Area and muintaining the water level
in the Lake and the Ponds “The Corporation shall maintain the Drainage System 1o the extent not
maititained by the Drainage Board and the Maiatenance Costs thereof shall be assessed agninst all
Lots subject to assessment serviced by that part of the Drainage System wilh respect {o which
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Mnirtenance Costs are incurred. Each Gwncr shall be individunlly linble for the cost of maintenance
of any drainuge system focated entirely upon his Lot and which is devoled exclusively to drainope
of his Lot and is not maintained by the Drainage Board

10.  Common Lighting. Declarant may, but is not obligated to, install Comnion Lighting
in WestClay and may reserve casenents for such purpose over and zeross Lots If instalied, the
Corporation shall operate mud maintain the Common Lighting and, unless otherwise provided in a
Supplemental Declaration, the Maintenance Cosls thereof shall be assessed as General or Parcel
Assessment against all Lots subjeet to essessment.

13 Paths and Path Lights Declarant may, but is not obligated ta, install the Paths and
PPath Lights 2t the upproximaie locations depicted on the General Plan of Development and may
reserve casements for such purpose over and acrass Lots. f installed, the Corporation shall eperate
and mointain the Paths and Path Lights and the Maintenance Costs thercof shall be assessed as a
General Assessment against all Lofs subjeet to assessment, The Board of Divectors may adopt sich
rutes and repulations with respect to the use of the Paths as it may deem appropriate including but
not limited to the prohibition of the usc of all or some of the Paths by bicycies, skatcboards andfor
motatized or non-motorized vehicles

2. Privale Drives and Private Gates
(8) Mainwpance of Private Drives {Exclusive of Alleyst Unless

otlienise provided in a Supplemental [eclaration, cach Private Drive (exclusive of
alleysy shall be owned by the Corporation and maintained by the Corporation in good
cordition satisfactory for the purpese for which it was constructed. The Maintenance
Costs incurzcd by the Corporation in meintaining o Private Drive shall be assesyed
apainst all Lots whose principal means of vehiculur access to  public right-of-way
or to the Village Center is over and across such Private Drive  Estimated
Maintenanes Costs, including a contribution to a reserve fund for future maintenance,
repair and teplacement of Private Drives, shall be included in each annual budget of
the Corporation adopted pursuant to Paragraph 19().

() Maintenance of Alfevs Unlessotherwise provided in a Supplemental
Declaration, the Corporation shall maintain all alleys and the Maintenance Costs
incurred for such maintenonce shaki be nysessed against all Loty served by atleys.

(&)  Mainienonse of Private Gales. Private Gates shall be muintained by
the Corporation. The Maintenance Cosls incurred by the Corporation in maintaining
Private Gates shall be assessed agatnst al) Lots whosc principn! access to n public
right-of-way or to the Village Center is through a Private Gate,
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3. Emry Ways, Landscops Bosenents and Planting Areas

{0)  EntryWays The Comporusion shall meintain the Entry Ways
and ol improvements and plantings thercon, and the Maintenunce Costs
thereof shall be assessed as a Genzral Assessment apainst sl Lots subject to
assessment (hrass, trees, shrubs and ather plantings located on an Entry Way
shall be kept neatly cut, cultivated or rimmed as reasonably required to
maintain an altractive entrance to WeslClay or a part thereof. All entrance
signs located on an Entry Way shall be maintained at all times in good and
stphtly condition appropriate to « first-class residential community

(b) Landscape Easernents. Unless the Bonrd of Directors (of the
Corporation or the Association, as spplicable) determines thal ol or some of
the Landscape Easements shall be maintaincd by the Corporation and/or the
Assaciation and the Maintenanice Costs thereof assessed as a General or
Porcel Assessment. the Qwner of each Eot upon which a Landscape Easemnent
is tocated shall at his/her cxpense keep the gross, trees, shrubs and other
plantings Tocated on 1 Landscape Easement properly irrigated and neatly cut,
cudlivated or trimumed as reasonably necessary fo maintain the same at all
times in o good and sightly condition appropriate to o first-class residential
subdivision and, if such Qwner fhils 1o do so, the Corporation or the
Association, as applicable, may underiake such mainlenance and assess the
Maintenance Costs thercol os a Specinl Assessment against sueh Lot

(¢}  Plonting_Areas. Following the cxpiration of the Warranty
Period. the Corporation (or, if the Village Center Supplemental Declaration
50 provides with respect to Planting Areas in the Village Center Parcel, the
Association) shall matmtain the Planting Areas and the Maintennnce Costs
thereo! shall be sssessed as a General or Parcel Assessment.

14 Site Funituse ond Facilities. Declarant may, but is not ubligated to, construct, instal]
or place Site Furniture and Facilities in WestChyy. it does so, title thereto shall be conveyed to u
Permitted Title Holder. After conveyance lo a Permitted Title Holder, uniess otherwise specified
in the inslqament of conveyance, the Corporation (o, if the Village Center Supplemental Declarution
so provides with respect to Site Furniture and Facilities in the Village Center Parcel, the Associntion)
shall spointain the Site Fumiture and Facilities and the Maintenunce Costs thereof shill be nssessed
ag a Generat or Parce] Assessment

15, Round-Abouts and Sireel Trees

(8)  Round-Abmus The Corporation shall maintain the Round-Abouts
{exclusive of the street pavement, curbs and drainage structures ond tiles unless they
constitute 3 part of a Private Drive), and the Mainienance Costs thereol shall be
assessed as a General or Parcel Assessment
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(b)  Street Trees. Declarant shuli plunt Street Trees within Planting Ascas
adjacent 1o such of the Principal Streets as are construcied by Declarant and in
Community Arcas adjaeent to other streets constructed in WestClay  Each Qwner
shall, within the time specified in the Building Guidelines, plant within a Planting
Area adjacent to the Owner's Lot Gt nuraber of Street Trees as are depicted on such
Lot on the Development Plan. sueh Streel Trees to be of a size and speeies designated
by the Architectural Review Roard or the Design Review Board, as applicable. and
to be planted at locations speeified on the fandscaping plan submitted by the Owner
to and approved by the applicable Board.  Declaranl, the Corporation or the
Assaciation may plant sdditional Strect Trees on any Lot

(¢}  Maintenance of Street Trees. During the Warranty Period, all dead
ot dying Strect Trees. installed new, transplanted, or designoted on the Lot
Development Plan as existing trees (o be retoined, shall be seplaced by the person
responsible for causing such Street Trees to be planted  Follawing the expiration of
the Warranty Period for & Street Free, unless othenwise provided in a Supplemental
Decluration, the Corporation shull maintnin nnd, if necessary, replace the Street Tree,
and the Maintenance Cost thereof shall be asscssed as & General Assessment against
all Lots subjeet 1o Assessment

16, Common Parking Lots. Declurant shall construct such Common Parking Lots as it
deems desirable. The Association shall muintain the Corranon Parking Lots located in the Village
Center, including the exterior and interior Iandscaping required by the Zoning Ordinance. and the
Maintenance Costs thercof shall he assessed as a Parcel Assessment as provided in the Village
Center Supplemental Declaration. The Corpurativn shulf mnintain oll other Common Porking Lots.
including the exterior and interior landscaping required by the Zoning Ordinance. and the
Maintenance Costs thereol shalf be nssessed agpinst ali Lots which derive a substantial benefit from
the availability of parking in such other Common Parking Lots, as determined in the reasonable
discretion of the Board of Dircctors of the Corporation.  The Asseciation may allocate to the
Corporation a portion of the Maintenance Costs of Common Parking Lots in the Village Center
which serve a Village Community Building as provided in the Village Center Supplemental
Declaration and the amount so oHocated shall ke included in the General Assessment against afl
Residential Lots subject to aysessment

17.  Open Spuge. A Permitled Title Holder shull not change the use of any Pork.
Commons or other area designated by Declarent as open space conveyed 1o the Penmitted Filke
Holder by Declarant from the use being made thereof wl the fime of conveyance without the prior
consent or approval of the Zoning Authority

18 Viliape of WestClity Qwnzis Associntion, Inc
(a)  Membership. Eech Qwner shall automnaticatly be a Member and shall

cenjoy the privileges and be bound by the oblipations contained in the Articles and
By-Laws. If & Person would realize upon his security and become an Ovwmer, he shail
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tien be subject to all the requirements and limitations impased by this Declaration
on other Owners, inciuding those provisions with respect fo the poyment of
As5essments.

(b  Powers. The Corporation shall have such powers as are set fosth in
this Declaration, nli Supplemental Dectarations und in the Anticles, together with alt
other powers that befong to it by law.

¢y  Classes of Members. The Corporation shall have a sinple class of
Members

(d)  Voting and Other Rights of Members. The voting and other rights of
Members shall be as specified in the Articles and By-Laws; provided, however, that
the Owners of Lots in each Electoral Parcel shall bs entitled to elect o Person to serve
as a THecctor representing such Electoral Poreel on the Board of Directors in the
manner speeified in the Code of By-Laws of the Corporation.

{e)  Reserve for Replagements. The Board of Ditcctors shall establish and
maintain the Reserve for Replacements by the allocation and payment ta such reserve
fund of an amount deiermined annually by the Board to be sufficient to meel the cost
of periodic mainteniance, repair, renewal and replucement of the Communily Area
and the Common Facilities 1o the extent the Corporation is responsible for the
maintentgnce thereof  In determining the mnount, the Board shall take into
consideration the expected useful Bife of the Community Area and the Common
Facilitics, projected increases in the cost of materials and labor, interest lo be carned
by such fund nrd the adviee of Declurant or such consultants as the Board may
employ. The Reserve for Replacements shall be deposited in & special account with
& lending institution the accounts of wiich are insured by an sgeney of the United
Siates of Americn or may, in the discretion of the Board, be invested in obligations
al. or fully guaranteed s to principal by. the United Stotes of America Prior to the
Appticable Date, funds from the Reserve for Replocements may be withdrawn and
applied at the direction of Declarant to meel the costs of periodic maintenance.
repairs, renewal or repiscement of the Community Aren ard the Common Facilities

(0 Debt Service Accounl. The Buard of Direclors shall establish and
muintsin o separate account for the payment of principal, interest and other charges
on account of Community Area Sccured Indebledness. Community Arca Debt
Serviee Assessments shall be deposiled to said account and disbursed solely for the
purpose of payments on account of Community Area Secured {ndebtednesy. The
debt service account shall be mainlained in o lending institution the accounts ol
which nre insured by pn ogency of the United States o Americy or may, in the
diseretion of the Board, be invested in oblipations of, or fully gusranteed as to
principal by, the United Stales of Amerien. Prior to the Applicable Date, funds from
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the debt service account may be withdrwn and applied at the dircction of Declirant
to make payments on acceunt of Communily Arca Secured Indebtedness

(@)  Mainlenance Standards In ench instance in which this Declaration
or a Supplementa! Declaration imposes on the Comporation 2 maintenance obligation
with respect to the Community Area or the Common Facilitics or o part thereof, the
Corporation shall maintain the Community Arca, Common Facilities or designated
part thereof in good condition, order and repair subslantially comparable to its
condition when originally constructed, installed or phnted and compatible in
appearance and utility with a first-cless residential community. Gruss, trees, shrubs
and other plantings located on the Community Area for which the Corporation has
mnintenance responsibility shall be kept property irigated and neatly cul. cultivated
or trimimed as reasonably required and otherwise maintained at aH times in pood and
sightly condition appropriate to a first-class residential community. In cach fisenl
year subsequent to the Appliceble Bate the Corporation shall meke expenditures to
Maintain the Community Area and Comynon Facilities located in the Village Center
in an amount not less then the Village Center Maintenance Amount established
pursuant to Pamgraph 19(1}(3).

(h)  Insurance, Taxes any Ulifities 'The Comoration shall maintain public
liabifity and cosualty insurence in prudent amounts insuring sgainst rigsk of loss 1o the
Corporation on account of injury to person or property and damage to property
pwred by the Corporstion and shell pay all taxes assessed against such praperty and
alt utility charpes incurred with respeet to Community Ares for which the
Corposation has maintenance responsibility.

0 Limitations on Action by the Comporation. Unless at least two-thirds
(23) of the Mortgagees (based on one volte for each first mortguge owned) or two-
thirds (2/3) of the Members have given their prior written approval, a Peemitted Title
Holder. the Board of Directars and the Owners may not: (i) except as authorized by
Paragraph 21(g) {(but subject 1o the limitations of Paragraph 17), by act or omissten
seek (o abandon, partition, subdivide, encumber, selt or transier the Comimunity Arca
{but the granting of easements for public utililics or other public purposes consistent
with the intended use of the Conununity Arca shall not be deemed a transfer for the
purposes of this clause); (i) il to maistain fire and extended coverage insurance on
insurable Community Atea and Common Facilities on a current replacement cost
basis in the amount of ont hundred percent (100%) of the insurable value (based on
current replacement cost); (iii} usc hazasd insurance proceeds for losses to nny
Community Area or Common Facilitics for other than the repeir. replicement or
reconstruction of the Communily Area or Common Facilities; (iv) subject to
Paragrzph 19(0)(E(5), the lust sentence of Paragreph 19(b)(iv) and 19(I)(ii). change
the method of deterraining the obligations, Assessments, dues or other charges that
muy be levied against the Owner of & Unit; (v) by act or omission change, waive or
abanden any scheme of regulntions or their enforcement pertaining to the
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architectural desipn or the exterior appearance of Units, or the maintenance and
upkeep of the Community Area and Common Facilities; or (vi) fail to maintain the
Reserve for Replncements in the amount required by this Declaration or any
Supplemental Declaration

)] Merpers. Upon a metper of consolidation of another corporation with
the Corporation. its prapertics, rights and obligations may, as provided in its articies
of incorporation, by operstion of law be transferred to another surviving or
consolidated corporation or, alternatively, the properties, rights and abligations of
another corporation may by operation of law be added to the properties, rights and
ablipatiens of the Corporation us a surviving corporation pursuant to 8 merger. The
surviving or consolidated corperation may administer (he covenants and restrictions
established by this Declarntion within the Tract together with the covenants and
resirictions established upon any other propertics as one scheme. No merger or
conselidation. however, shell effect any revocation, change or addition to the
covenants cstablished by this Declaration within the Tract except as hereinaRer
provided.

19 Assessments
fs)  Creation of the Lien and Persongl Obligation  of Assussments.

Dreclorant hereby covenants, and each Ownaer of eny Lot by acceptance of o deed
thereto, whether or niot it shall be 5o cxpressed in such deed, is deemed to covenast
and agree to pay to the Corporation the following: (1) General Assessments, (2) the
Community Area Initial Assessment, (3) Community Arca Pebt Service
Assessments, (4) annual and special Parcel Assessments, (5) Architeetural Control
Assessments {to the extent levied) and (6) Speeial Assessments, such Assessments
to be established and collected as hereinafier provided

{f two {2) or more Lots originally shown on a Plat are consolidated as a single
Lot by virtue of partial vacation of a Play, or if' a Lol is divided by conveyance of
portions thereof to owners of adjacent L ots, then. in either such event. so long as the
consolidated or divided Lot is used in its entivety by one or more Owners of
contiguous Lots, the vacuted or divided |ot{s) shall cense 10 be Loi(s) for purposes
of Assessmients under this Paragraph 19

Al Assessments, logesher with interest thereon and costs of collection
thereof, shall be u charge on the land and shall be a continuing lien upen the Lot
ngainst which each Assessment is mude until piid in full. Each Assessment, together
with interest thereon and costs of collection thereof, shall also be the personal
obligation of the Person who was the Owner of the Lot at the time when the
Assessmcn! became due.
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by  General Asssssment.

6 Purpose of Asscssment. The General Assessment
fevicd by the Corporalion shall be used exclusively to promote the
recreation, health, safely, and welfare of the Owners of Lots and
Occupants of Units and for the improvement, mainlenance, repair,
replacement nnd operation of the Community Arca and Common
Facilitics

{iH 13nsis for Assessment

(1}  Residentinl Lots Subject 1o
subparagraph () below, euch Residentizl Lot shall be
assessed ol a uniform e without repard to whether
a Living Unit or other improvements have been
constracted upon the Lot, except that if no Living
Unit has been constructed on the Lot, the Corparation
shall waive with respect to such undeveloped Lot that
part of any Assessment that Js attsibutoble to services
(such as teash removal) that are provided only with
respect 10 improved Lots

(2} Commescial Lots.

{A) Subject to subparsgraph (h)
below, eech unimproved Commercial Lot shall be
assessed ot a uniform rate without regard to whether
a Commercial Unit, Mubiifamily Structure or Multiuse
Structure has been constructed upon the Lot, except
that the Corporation shiall weive with respect to such
undeveloped Lot that part of any Assessment that is
attributable to services (such as trash removal) that are
provided only with respect to improved Lots.

{B) Each Commercial Lot upon
which a Multifamily Structure has been constructed
shall be assessed at a rate equitably determined by the
Board of Directors which takes into account the
number of Living Units located on the Lot and the
rights of Occupants of such Living Units to the use
and enjoyment of the Community Arez. The General
Assessment for any such Lot shall not exceed the
praduct of (i} the number of Living Units located on
the Lot and (if) seventy-five percent {75%) of the
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amount of the General Asscsyment for Residentinl
1.ofs estublished on the basis set forth in Clause (1}
nbove i Qccupants bave a right to use the Recreation
Centers or, i Occupants do nol have such right, filty
percent (50%) of the amount of the General
Assessment for Residential Lots.  Owners of
Multifamily Steuctures may elect not lo be subject to
assessment on account of Maintenance Costs of
Recrealion Centers in which event Occupants of such
Multifunily Structures shall not have o right to use the
Recreation Centers

(C) Each  Commercial Lot
improved with one or more Commerciul Units (not
located i o Muoltiuse Structure) sholl be assessed at a
rate which bears the same proportion to ail other
improved Commerciol Lots {other than those
impraved with Multifamily Structures) as the gross
square footage of the Commercial Unit(s) located on
such Lot bears to the gross square footage of al}
Commercial Units.

(D} Each  Commercial Lot
improved with a Multivse Structure shall be assessed
as follows: with respeet to that part of the Muitiuse
Structare that consists of one or more Commercial
Enits, in the snme manner a5 specified in subclause
(C) above; and with respect to that part of the
Multiuse Structurc that consists of onc or more Living
Units, in the same manner as specified in subcleuse
(1) above.

(E}  The Gencral Assessmen for
any unimproved Commercial Lot shall pot exceed the
amount of the General Assessment for unimproved
Residential Lots in the Primary Aren

(FY  The General Assessment for
sny Commercial Lot vwpos which one or more
Commercinl Units have been constructed (including
Connmercial Units located in a Multiuse Structure)
skl npt exceed the product of (i) the result obtained
by dividing Ihe gross square footage of the
Commercis] Unit by two thousand five hundred
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{2,500) and (i1} the amount of the General Assessment
established for Residentiol Lots on the basis sel forth
in Clause {1} above.

(G)  The General Assessment for
any Commercial Lot on which a Multiuse Structure
has been constructed shall not, with respect to Living
Units located therein, exceed the ameount specified in
subclause {B) above

(3)  LatsQuwned by Dectarant or Permilted
Title Helder  Notwithstanding the foregoing
provisions of this subpasagraph (if), no Lot owned by
Declarant or » Permitted Title Holder shall be
gesessed by the Corporation except such Lots as have
heen improved by the construction thereon of Units,
which improved Fols shall be subject to assessment o8
provided in Clauses (1) or (2) above; provided,
however, Lots improved by the construction thereon
of Village Community Buildings or an LEducation
FFacility shall in no event be subject to Assessmemts

4  Condomimums Condeminiums shall
be separalely assessed as a Lot applying the provisions
of the foregoing Clauses (1) and (2} 1fa Multiuse
Structure is & Horizonts! Property Regime, then each
Condotainium therein sholl be separately nssessed
upplying the provisions of the forepoing Clauses (1)
and {2)

(5} Change in. Basis. The basis for
assessment may be changed upon recommendation of
the Reard of Directors if such change is approved by
{1) two-thirds {2/3} of the Members or two-thirds (2/3}
of the Morigagees (bascd on one vote for each first
morgage owned) who are voling in person or by
proxy ot & mecting of Members duly called for this
purpose; provided, however, if a proposed change
would adversely affect the Owners of a porticulur
eluss of property, such change i the bmsis for
assessmment may be made only if approved by a
mujority of the Owners adversely affected.  For
purposes of this Clause (5), “classes of property”
include Living Units not locuted in & Multifsmily
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Structure  or  Multiuse  Struclure, Mullifamily
Structures, Multiuse Struciures snd Comimercial Units
not Jocated in 1 Moliuse Structure, each as a separate
class

(iit) Method of Assessment. By a vote of a majority of the
Dircctoss, the Board of Directors shall. on the basis specified in
subparsgraph (it), fix the General Assessment for each assessment
year of the Corporation at an amount sufficient to meet the
obligations imposed by this Declaration and ol Supplemental
Declarations upen the Corporation, including but limited o the
abligation te muintain (he Community Area ond Common Freilities
in the Village Center in aceordunce with the budget for Village Center
Maintenance Coats established in accordance with Paragraph 19(1)(3)
betow. The Board of Directors shall establish the dote(s) the General
Assessment shall become due, and the mannaer in which it shall be
paid.

(iv) Allucalion of Assessment Certain of the costs of
maintaining, operating. restoring «r replacing the Community Aren
und Common Fauilities may be atioented among Owiaters of Lots on
the basis of the location of the lands and improvements constituting
the Commurity Area and Common Facilities and the intended use
thereof. In determining the General Assessment, costs snd expenses
which in accordance with the provisions of this Declaration or a
Supplemental Declaration are to bz borne by all Ovwners shall lirst be
alloeated to ali Owners  Costs and expenses which in aceordance
with the provisions of this Declasation or 4 Supplemental Deelaration
arc to bt bome by the Owners of certain Lots shall then be allocated
to the Owners of such Lots. The provisions of subparagraph (i) shall
not be deemed to require that oif Assessments against vacant Lots or
Lots improved with vompurable types of Units, Multifamily
Structures or Multinse Structures he equat, but only that each Lot be
assessed uniformly with respect to comparable Lots subject to
assessment for similor costs and expenses  Any calegory of
Muintennnee Cost included in the Villape Center Maintenance
Amount that was allocated to all Owners prior to the Applicable Date
shall be slfocated 10 alf Owners subscquent to the Applicable Date.
Costs of trash removal and ather services provided by the Corporation
to individuat Lois shall not be included in the General Assessment of
pny [0t the Qwner of which has clected to obtain the same service
directly from u service provider.
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(¢}  Community Arca [nitie] Assessment. Unless otherwise provided in
n Supplemental Declaration, on the carlier of (i) the date & Lot is conveyed by

Deetarant to an Qwner {olher than the holder of a first morigage on such Totin a
conveyance which constituics a deed in licu of foreclosure), (ii) the date a Unit
constructed on the Lot has been certified for crcupancy by the Zoning Authiority or
(i1} the dute a Unit on the Lot is first oceupied by an Owaer or Qceupant upon
completion of construction thereof, there shall be due and payable to the Corporation
by the Qwner ol such Lot the following sum which shall be deposited in the Reserve

for Replacements maintained by the Corporation:

@

(i)

(iid)

(iv)

(v}

a Lot on which a detached or an
attached single-family residence is to
be constructed. the sum of Three
Hundred Dollars ($300.00)

a Lot on which a detached single-
family residence topether with an
nttached or detached  accessory
dwelling is to be constructed, the sum
of Four Hundred Dollars (3400 G0);

a Lot on which a detached singte-
fomily residence with an attached or
detached home-based office is 1o he
constaucted, the sum of Five 1andred
Dollars ($500.00)

a Lot on which a Multifamily
Structure, a Multiuse Structere or a
Horizontal Property Regime is to be
construcied, an amount cqual to the
greater of Six Mundred Dollars
{3600.00) or the product of (y) the
number of Living Units to be
constructed i such  Multifomily
Structure, Multiuse  Structure  or
Hortzontal Property Regime and {z)
One Hundred Dollars (3100.00); and

o Lol on which a Commercial Unit is
{0 be constructed, the sum of Onc
Hundred Dollars (S100.00) for cach
onc thousand (1,000) square feel or
portion theieof of gross floor area for
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the bullding or buildings constructed
or authorized fo be constructed
thereon which, in the cose of a
Mulliuse Structure, are to be used as
Commercial Units

()  Commupity Arca Debt Service Assessment [ any Community Arca
Secured Indebledness is outstanding, the Cotporation shall levy o Community Asea
Debt Service Assessmient against each Lot (other than s .ol exempt from the General
Assessiment pursnant to subparagraph (b){(ii)(3) above) in an amount established by
the Board of Dircetors which is sufficient to meet alf debit service requirements on
such indebtedness but does not exceed. in any [iscal year of the Corporation, an
amount equat (o one quarter of one percent {0.0025%) of the originat sales price ol
the Lot Declarant shobl centify to the Corporation upon sale of each Lot the original
sales price of such Lot The Community Area Debt Service Assessment shall be held
and digbursed in accordance with the provisions of Parsgraph 18(5).

(e} Parsgl Assgssmpnts
i Purpose of Assessments. Parcel Assessments shall be

used for such purposes as are authorized by the Supplemental
Neclaration fer such Parcel.

(i) Method of Assessment An annunl Parcel Assessment
shall be levied by the Corporution apainst Eots in a Parcel (except the
Villege Center Porcel or a Parcel which is a Horizontal Property
Regime) using the basis set forth in the Supplemental Declasation for
such Parcel, and collected and disbursed by the Corporation  The
Bonrd of Directors shall fix in accordance with the By-Laws and the
provisions of any Suppicmental Declaration the annual Parcel
Assessment For cach Parcel, the date{s) such Assessment shatl
become due, and the monner in which it shall be paid.

(il Specinl Assessments. In addition Lo the annual Parcel

Assessment, the Corporation may levy in any fiscal year a specinl
Parcel Assessment aguinst one or more of the Lois in a Parcel (except
the Village Center Parcel or a Parcel which is & Horizontal Propeny
Repime) for the purpuse of {4) defraying, in whele or in past, the cost
of any construclion, recopstriction, repair of replocement of'a capital
jmprovement upon the Parcel, including fixtures and personal
property related thereto, provided thet any such Assessment shail
have the assent of a majority of the Owners of Lots in the Parcel who
are voting in person or by proxy at a meeting of such Owners duly
called for this purpose or (B) defraying any Maintennnce Costs
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incurred in satisfying any requircments imposed on the Corporation
by a Supplemental Declaration refating to a Parcel  Any Specinl
Assessment pursuant to this clause (i) shall be allocated equally
among ali Lots in the Porcel except those exempt from the General
Assessment.

(h  Architeclural Control Assessment 1 uny Qwrer or Person acting for
or an behalf of, or pursuant to the authorization or acquiescence of, an Owner fails
to comply with Building Guidelines or other requirements for construction of
improventents, lundscaping and other Building Activitics or maistenance of a Lot
{including but not limited o installation of required Sirect Frees or the filing of & Lot
Development Plan) or any resirictive covenant or condition specified in a
Supplemental Declaration for the Parcel in which such Owner’s Lol is lacated
{exclusive of the Village Center Patcel) and/or the provisions of Varagraphs 20 or 22
of this Declaration, then the Corporation may levy agoinst the Lot owned by such
Owner un Assessment in an anount determined by the Board of Directars which docs
not exceed the greater of (i) Five Hundred Dollars (8500 60) for each day that such
faflure comtinucs afier wiitten notice thereof is given by Declarant or the Corporation
to such Owner or (i) One Hundred Thousand Dollars ($100,00000). Such
Asscssment shall constitute a len upon the Lot of such Owner and may be enforeed
in the manner provided in subpsragraph (i} below  The levy of an Architectural
Control Assessment sholl be in addition to, and not in Heu of, any other remnedies
available 10 Declnrant and/or the Comporation provided in this Decluration. at Taw or
in equity in the case of the faiture of an Owner to comply with the provisions of this
Declaration and all apphicable Supplemental Declarations (exclusive of the Villape
Center Supplemental Decluration)

{g)  Speciol Assessment. In addition to such other Speejal Assessments
us may be awthorized herein. the Corporation may levy in any fiseal year o Special
Assessment applicable (o thut year and not mere than the next four (4) suceeeding
fiscal years for the purpose of defraying, in whole or in pont. the cost of uny
construction, repsir, or replacement of a copitsl improvement upon the Community
Area, including fixtures and personal propertly refating thercto or ony Commen
Facilities, provided thas any such Assessment shall have the assent of 2 muajority of
the voles of the Members wiiose Lots are subject to assessment with respect to the
capital improvement who ase voting in person or by proxy at s meeting of Members
duly called for this purpese. Any Special Assessment pursuant to this subpuragraph
() shall be allocated equally among all Lots in the Tract except those exempt from
the Genperal Assessmenl

() Date of Commensement of Assessments. The General Assessment
and Parce! Assessments {exclusive of Parcel Assessments applicable to Comimercial
Lots in the Village Center Parcel) shall commence with respect to assessable Lots
within a Parcel on the first day of the month following conveyance of the first Lot in
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the Parcel to an Owner who is not Declomnt.  The initis] Assessment on any
assessable Lot shall be adjusted according 1o the days remuining in the month in
which the Lot beeame subject to assessment  Notwithstanding the foregoing, if an
Owner owns more than two (2) unimproved Residential Lots or one (1) or mure
unimproved Commercial Lots, the General Asscssment shell not commence with
respect {0 such unimproved Lot(s) until the ecarlicr of (i) the date the Owner
completes construction of a Unit, Multifamily Structure or Multiuse Structure
theregn or (i) the first day of the ninth month following the date the Owner acquired
title to the Lot(s)

()  ElectofNonpayment of Assessments; Remedies ofthe Corporation
Any Assessment not paid within thinty (30) days afler the duc dote may upon
resolution of the Board of Dircetors bear interest from the duc date at a percentage
vate no greater than the current statutory maximum nnnual interest rate, to be set by
the Board of Directoss for cach assessment year. The Corporation shaH be eatitled
to institute in any court of competent jurisdiction any lawful action to collect o
delinguent Assesstnent plus any exponses or Gosts, including altemeys' fees, incurrcd
by the Corporation in collecting such Asscssment 1f the Corporation has provided
for calicetion of my Assessment in installments. upon default in the payment of any
one or more instaliments, the Corporation may accelerate payment and declare the
entire balance of said Assessment due and payable in full No Owner may walve or
olherwise escape lisbility for the Assessiments provided for herein by nonuse of the
Communily Arca or the Common Facilitics or abandonmest of his Lot

ripages. To the extent specified
herein, the licn of the Assessments provided for herein against a Lot shall be
subordinate 1o the licn of any recorded first morigage covering such Lot and (o sny
valid tax or speciu nssessitent lien on such Lot in favor of any govemnmental taxing
or assessing authority  Sale or tronsfer of any Lot shall not affect the ussessment Hen.
The sale or transfer of any Lot pursuant to mostgage foreclosure or any proceeding
in lieu thereof shall, however. extinguish the len of such Assessments as lo paymenls
which beeame due more than six {6) months prior ta such sale or transfer. No saic
or transfer shall relieve such Lot from lisbility for any Assessments thereafter
becoming due or frem the lien thereof.

(x)  Cerificates. The Corporation shall, upon demand by an Owner. at any
tme. furnish & certificate in writing signed by an officer of the Corporation that the
Assessments on a Lot hove been paid or that certain Assessments rempin unpatd, as
the case may be.
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¢ Apoupl Budget.

(1} Adoption of Budgel. By n majority vote of the
Dircctors, the Board of Dircctars shull adopt an
snnual budget for the subsequent fscal year, which
shal} provide for allocation of expenses in such a
monner that the obligations imposed on the
Corporation by the Declaration and alt Supplemental
Declarations will be met

@ Cortiffcati { Villape C A
Custs. On or before the Applicable Date, Beclarant
shail certify to the Corporstion the annual
Muintenance Costs with respeet to the Community
Area within the Village Center incurred by the
Corporation ang Declarant for each of the two (2)
fiscal years prioy to the Applicable Date and incurred
or 1o be incumed for the fiscal year in which the
Applicable Date acwurs  The sum of such amount
divided by three (3) shall constitute the “Base Village
Center Meinlenance Amount.”

(3y  Villuge Center Budget  The annual budget
adopted pursuant to subparagraph (a) above for each
fiscal year subsequent w the fiscal year in which the
Applicable Dale occurs shall include an amount which
is niot kess then the sum of () the Base Village Center
Maintenance Amount and (if) the praduct of (A) the
Base Village Center Amount and (B} the difference
between the Consumer Price Index for ANl Urban
Consumers (All Ttems)} (“Index™) published by the
Burcsu of Labor Statistics of the United States
Departrtent of Eabor (or any generally accepted
substitute for such index if il is no Jonger published)
for the preceding fiscal year and the Index for the year
prior to the year in which the Applicsble Dute oceurs
The amcunt thus determined cach year is referred (o
as the “Village Center Maintenance Amount.™ In
establishing the annual budget, the Board of Dircctors
shall give poud faith consideration to the emount
recommended by the Association to be included
therein 1o Maintain the Village Center.
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20.  Architeturaf Control

{a)  The Archilecturnl Review Board. An Architectural Review Board
consisting of three {3) or more Persons as specified in the By-Laws shall, prior to the
Applicable Date, be appointed by Declarant. Therenfier, the Architectural Review
Board shall be appointed by the Board of Dircetors of the Corporation.

(b)  Pumose The Architectural Review Board shall repulate the external
design, uppearance, use, location and maintenance of the Troct (exclusive of the
Village Center Parcel) and of ail imprevements thereon fn such munner as to preserve
and crhance velues. to maintain 2 harmonious relationship among structures,
improvements and the naturai vepelation und topegraphy, to implement the
development standasds and guidelines sct forth in the Zoning Ordinance and to ossure
complianee with the Duilding Guidelines established by Declarant or the
Aschitectural Review Board for WestClay (exclusive of the Village Center Parcel)

(¢}  Buildiug Activily Except as otherwise expressly provided in this
Declaration or & Supplementsl Declaration, and excluding from the provisions of this
Paragraph 20 alf Commercinl Lots localed in the Village Center Parecl, no
improvenents, slierations, repairs, change of colors, excavations, chunges in grade,
planting, installation or modification of signage or other work that in any way alters
any Lot or the exterior of the improvenients located thereon from its natural or
improved state existing on the date such Lot was first conveyed in fee by Declarant
to another Owner {including, but not limited Lo, (i) construction. erection or alicration
ol sny Usit. Multifamily Stucture, Multiuse Structure, other building, fixture,
equipment. fence, wall. deck, swimming pool, balt court, patio, parking aren, or ather
structure on a Lot or (it} any plantings, other landseaping or exterior lighting ona
Lot, Liii) the instatlation or alteration of sny signage on any Let, Unit. Multifamily
Streclure or Multiuse Structure, or (iv) the removal of any Significant Tree from a
Lot, shall be made or done without the prior approval of the Architectural Review
Bonard of a Lot Development Plan therefor. Prior to commencerment by any Owner
other than Declarant of any Building Activily a Lot Development Plan with respuct
thereto shall be submilted to the Architectural Review Board, ond no Building
Activity shal} be commenced or continued by any Person other than Declaront
without the prior written approval of the Architectural Review Bomrd of o Lot
Development Plan reluting to such Building Activity. Such approval shall te in
addition to, and not in lieu of, all approvals. consents, permits andfor varisnces
required by law from governmental authorities having jurisdiction over WestClay,
and no Owner shull enderfake any construction activity within WestClay unless ali
lepal requirements have been satisfied. Approval hy the Architectural Review Board
of a Lot Developmcnt Plan shall not be deemed to imply compliance with approvals.
consents, permits andfor variances required by law from governmental authoritics
having jursdiction over the Fract. Each Owser shall complete oll improvements to
a Lot strictly in accordance with the Lol Development Plan npproved by the
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Atchitecturat Review Board. Ag used in this subpasagroph (), "piantings” does not
include flowers, bushes, shrubs or other plants having a height of less then cighteen
{18) inches

()  Procedures. In the event the Architectural Review Board fails (o
approve, modify or disapprove in writing a Lot Development Plan within sixty (60)
dnys after notice of such plan has been duly filed with the Architectural Review
Board in accordance with procedures established by Declarant or, subsequent to the
Applicable Date, the Board of Directors, approval will be deemed deajed. A deciston
of the Architectural Review Board (incleding a deatal resulting from the fatlure of
such Board to act on the plan within thc specified perjod) may be appealed to the
Board of Diveclors which may reverse or modify such decision (including approve
@t Lot Devclopment Plan deemed denied by the fuilure of the Architecturst Review
Board 10 act on such plan within the specified period) by a two-thirds (2/3) vote of
the Directors then serving.

{e) Guidelines and Standards. The Architectural Review Board shatl have
the power to establish and modify from time 1o {ime such written architectural,
landscaping, lighting, fencing, recreationnl facility and signage design poidefines and
standards as it may deem appropriate (o achieve the purpose set forth in subparagraph
{b} 1o the extent that such design zuidelines and standards are not in conflict with the
specific provisions of this Declaration. the Zoning Ordinance or, prior to the
Applieable Date, the Building Guidelines established by Declarant.  Any such
puideline or standard may be appealed to the Board of Directors which may lerminate
or modify such guideline or standnrd by a two-thirds (2/3) vole of the Dircetors then
serving. The Building Guidelines may establish different standards and requirements
for various Lots within WestClay based on the size, location and use of such Lots and
the improvements (o be Jocated thereon

(3] Anplication of Guidelines and Stimdards  The Architectural Review
Board shall apply the Building Guidelines in a fair. uniform and reasenable monner
cansistent with the discretion inherent in the design review process. In disapproving
any Lot Development Plan, the Architectural Review Board shull furnish the
appiicint with speciifc reasons for such disapproval and may suggest modifications
in such plan which would render the plan acceptable to the Board i resubminted

(g)  Design Consultants. The Architectural Review Board may wilize the
services of architects, engincers and other Persons possessing desipn expertise and
experience in evalunting Lot Developraent Plans. No presumption of any conflict of
interest or impropriety shall be drawn or assumed by viriue of the et that eny of
such consultunts are affiliated with Declarant or a Designated Builder or may, from
time o time, represent Persons filing Lot Development Plans with the Architectural
Review Board.
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(8y  Existing Violations of Declurtion. The Architectural Review Board
shall not be required to consider any Lot Development Plan submitted by an Owner
who is. ot the time of submission of such Lot Devetopment Plar, in violation of the
requiremnents of @ Supplemental Declamtion relating to the Porcel in which such
Owner's Lot is located andVor the provisions of the Zoning Ordinance or this
paragraph 20, unless such Owner submits 1o the Architectural Review Board with
such Lot Development Plan an irrevocable agreement and undertaking (with such
surety os the Board may reasonably require} to remove fromt the Gwaer's Lot any
improvements, landscaping, extertor lighting or signage constructed andfor instelled
priar fo the submission of a | ot Development Plan (or constructed and/or instatled
in violation of & previously approved Lot Development Plan) to the extent any such
previcusly constructed andfor instalied improvement, landseaping, exterior lighting
or signage is not subsequently approved by the Architectural Review Board  The
Architeetural Review Board shall have the power to recommend to the Bonrd of
Directors that the Corporation assess an Architectural Control Assessment against
sy Owmer who fails to comply with the requirenients ofa Supplemental Declaration
(other thon the Village Center Supplemental Declaration), Paragmph 20 of this
Declaration or the provisions of the Zoning Qrdinance. Under no circumstances sholl
any action or inaction of lhe Architectura] Review Board be deemed o be
unreasonable, acbitrary or capricious if, at the time of such decision. the Person
having submitied o Lot Development Plan for approval by the Architectoral Review
Board has violated a Snpplemental Decloration, Paragraph 20 of this Declaration or
the provisions of the Zoning Ordinance and such vialation remains uncured

0] Exercise of Diseretion. Peclara infends that the members of the
Architeetural Review Board exercise discretion in the performance of their duties
consistent with the provisions of subparagraph (f), and every Owner by the purchasc
of a Lot shall be conclusively presumed to have consented to the exercise of
diseretion by such members. In sny judicial proceeding challenging a determination
by the Architectural Review Board and in any sction initiated lo enforce this
Declaration in which an abuse of discretion by the Architectural Review Board is
raised as a defense, sbuse of discretion may be estabiished only if' & repsonable
Person. weighing the evidence and drawing all inferences in favor of the Board.
could only conelude that such determination constituted an abuse of discretion.

)] Liability of Board  Neither the Architectural Review Board or any
member or agent thereofl nor Declarant shall be responsible in any way for any
defeets in any plans, specifications or other materials submitted to it, nor for any
defeets in any work done according thereto Further. the Board does not muke, snd
sholl not be deemed by virtue of any uction of approval or disapproval taken by it to
have made, any representation or warranly as to the suitability or advisability of the
design, the engineering, the method of construction involved, or the materials to be
used
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(k) Inspection. Membets of the Architectural Review Board may inspect
wark heing performed to assure compliance with these Restrictions and applicuble
regulntions

2t Community Aren gend Common Facilities.

(3)  Ownership The Community Area and the Common Facitities shall
remain privale, and neither Declarant’s execution or recording of an instrument
portrarying the Community Arca, ror the doing of any other act by Declarant is. or is
intended 10 be, or shall be construed as. o dedication to the public of the Community
Arca or the Common Facilitles. Declarant, the Corporation or the Associstion may,
however, dedicate or transfer oll or any part of the Community Area or the Common
Facilities to any Permitted Title Holder For parks ot other public purposes, to the City
of Carmel or the County of Hamilton for use as public rights-of-way or to a public
ukility for public utility purposes, and Declarant may transfer all or any part of the
Community Area to a Permitted Title Holder ns contemplated by this Declaration

()  Density of Use. Declarant expressly disclaims any warranties or
representations regarding the density of use of the Communily Arex or any facitities
loented thercon or constituting a part thereof.

(c) Obbigations of the Corporation. The Corparation, subject to the rights
of Deelurant., the Assoclation and the Owners sct forth in this Decluration snd the
tights of any Permitted Title Holder established in an instrument eonveying fitle (o
uny parl of the Commaon Arca, shall be responsible for the exclusive management and
control of the Community Arca and ail improvements thereon (including Common
Facilitics and other furnishings and equipment refated thereto), and, except os
otherwise provided herein, in o Supplemental Declaration, or in an instrement of
conveyance to a Permitted Title Holder, shott keep the Community Area and
Commen Facilities in good, elean, sliractive and sanitary condition, order and repair
The Corporation may, with the consent of the Board of Directors of the Association,
transfer w Ui Association responsibility for manngement, control and/or
maintenance of Community Area and Common Facilities located in the Village
Center

{d)  Easementsof Enfoyment

(i) Ownerg. Mo Persan shal have any right or casement
of cnjoyment in or to the Community Arca except 10 the extent
gramted by, and subject to the terms end provisions of, this
Declaration or a Supplemental Declaration.  Sueb rights and
easements u5 are thus granted shall be appurtennnt 1o and shall pass
with the title to every Lot for whose benefit they are granted. Unless
otherwise provided in a Supplemental Decluration or a Pial, all
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Owners may use the Pathy, the Village Community Buildings, the
Parks and the Commons and the Site Fumiture and Facilities located
thereon or therein, subject to the reserved rights of Declarant, the
Corporation and the Association The Owners of Lots abulting the
Lake or a Pond may use the Lake or Pond which abuts such Owner's
Lot but such use shall be Hmited to fishing and such other uses as
may be authorized by resolution adopted by the Board of Directors

Subject to restrictions on points of aeeess. the Lake and the Ponds
may be used by all Gwners, but only for fishing and such other
purposes as miy be authorized by the Board of Directors. Ne Owner
whose Lot does not abut the Lake or o Pond shall have any right of
access 1o the Lake or a Pond over any Lot, but only such right of
access over the Community Area as may be designated ona Plst or
by the Board of Dircctors for suel purpose

(i) Occupanly. Oceupants who sre not also Owners may
use and enjoy the Communily Area anly 1o the extent speeified in
subparagraph (f) or as explicitly authorized elsewhere in this
Declaration, in & Supplemental Decluration or by the Board of
Dircctors. Qceupants shall have the sowte rights as Ovners 10 the use
of the Poths. the Village Community Buildings. the Parks and the
Conmnmons except thit the Boord of Dircctors may restrict or preclude
the use of the Recremtion Centers by Occupants of Commercial Units
and Multifamily Structures if no part of the Maintenance Cosls of the
Recreation Centers arc assessed 10 Owners of Commerciat Units or
Multifamily Structures  To the extent Owners of Lots that do not
abiit the Lake or a Pond are pranted riphts of access to the Lake or a
Pond over Community Area designated for that purpese, Occupants
(other than Oceupants of Commeseial Units) shall enjoy the same
rights. In the adoption of rules and repulations relating lo the use of
Community Arca and Cominon Facilitics, the Board of Directors of
the Corporation or Association. as applicable, shall not discriminote
against Occupants of Multifamily Structeres or of Living Units
fosuted in Multiuse Struclures but may restrict or preciude use of the
Recreation Centers by such Qceupants as heretofore provided

(¢}  Extent of fissements The casements of enjoyment created hereby
shall be subject to the following:

(i) the right of the Comoration and/or the Association to
establish reasonable nues for the wse of the Community Area
(inchuding but nol limited to use of identification cords) and to charge
reasonable fees for the use of any mecting or banguet facilities (but
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nol tecreational favilities) toented in or conslituting o part of the
Community Arca;

(i} the right of the Comporation end/or the Associution to
suspend the right of an Owner and all Persons whoge right to use the
Paths, the Lake, the Ponds. the Villape Community Buildings, the
Commons or the Parks derives from such Cwner's ownersiiip of a Lot
{including Occupants of the Lot) to use such portions of the
Community Area for any period during which any Assessment agoinst
the Quner's Lot remains unpaid for more than thiy (30} days after
notice;

(i) the right of the Cerporntion und/or the Association lo
suspend the right of an Owner or any Person claiming through the
Ownter (including Occupants of the Unit) to use the Paths, the Lake,
the Ponds, the Village Community Bulldings, the Commons or the
Parks for a petiod not to exceed sixty (60) consecutive days for any
other infraction of this Declaration, any Supplemental Declaration or
the Register of Regulations; provided. however, that Oceupants of a
Multifamily Structure or Multiuse Siructure who are not personaily
responsible for the infraction and who otherwise have a right of usc
shall not be denied such use as a consequence of an infraction by
another Occupant of such Multifamily Structure or Multiuse
Strueture; provided, however. that a parent may be deemed persunally
respongible for the infraction of a minor,

{iv) thie rights of the holder of eny Common Asen Secured
Indebledness;
{v) the right of the Corporation lo mortgage any or all of

the Communily Arca, the facilities constructed thereon and the
Common Facilities for the purposes of improvements 1o, or repair of,
the Community Arca, the facilitics constructed thereon or the
Commen Facilities, pursuant 1o approval of a mojority of the votes of
the Members voting in person or by proxy at & regulur meeting ol the
Corporation or a meeting duly called for this purpose;

{vi} the right of the Corporation to dedicate or transfer all
or any par of the Community Arca and/or the Common Facilities to
any public agency, muthority or wility exclusively fer purposes
peomitted hierein, but subsequent to the Applicable Date no such
dedication or transfer shall be effective unless an instrument signed
by the spproprisie officers of the Corpomtion acting pursuant to
putherity granted by a majority of the votes of the Members preseat
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and voting at a duly constituted meeting of the Members, sgresing to
such dedication or transfer, has been recorded; and

{vil) the ript of Peclomnt in any Supplemental
Declaration or Plat to restrict the use of Community Arca and/or
Common Facitities located in a Scetion or Farcel 1o (a) Ovners
andfor Occupants of Units, Multifamily Structures or Muitiuse
Syructures located in such Section or Parcel or (b) to other Owners of
less than all of the Lots in the Tract

(7 Additional Rights of Use. The members of the family of every Person
who has o rght of enjoyment to all ar part of the Community Arca aad the Cosumon
Facilities may use the Comnunity Area and the Commoti Facilities (or part thereof}
on the same {erms and sabject to the same limitations as such Person subject 1o the
torms of any instrument of conveyance of such Community Arca o Common
Facilitics to & Permitted Title Holder and 1o such generat regulations consistent with
the provisions of this Declarativn and oll Supplemental Declarations ns may be
established from time to time by the Corposation andfar the Association and included
within the Register of Regulations Fxcept os otherwise provided herein or in a
Supplemental Declaration, the Corporation or the Association may restrict use of the
Community Ares ond Commaors Facilities by puests of Persons whose use thereol' is
authorized herein

(z)  Damage or Destiuotion by Owier. [n thz event the Community Arca
or any Common Facility is demaged o7 destroyed by ar Owner or any of his guests.
tenants. licensees, agents, or member of his family, such Owner auwthorizes the
Corporation to repair snid damaped srea and the Corporution shall repair suid
dumnped area in a good workmanlike manner in conformance with the original plans
and specifications of the aren involved, or as (he arca may have been modificd or
altered subscquently by the Corporation in the discretion of the Corporation. An
amount cqual to the costs incurred to cffect such repaies shuH be assessed against
such Owner 85 a Special Assessment and shall constitute a Hien upon the Lot of said
Qwner.

(hy  Conveypnce of Title Declurat may iwlafn the fegal title to the
Community Area and the Common Facilities until the Applicable Date, but
notwithstanding any provision herein, the Deelarant hereby covenants that it shatl
convey such of the Lake, the Ponds, the Private Drives (exclusive of alleys), the
Villuge Community Buildings, the Parks, the Commons and the Commen Facifities
which Declarant acquires, develops or constyuels and such other of the Community
Asea to which Declarant holds title to a Permitted Title Holder, free and clear of all
licns and other financial encumbrances exclusive of fiens securing Community Arca
Secured Indebtedness and the Yien for taxes nat yet due and payable, not tater thup the
Applicable Date.
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22 UseofTmct

] Land Use. Lots may be used only for the purposes
muthorized by the Zoning Ordinance

(i MNuisances. No nuisance shall be permitted to exist or
operate upon any Lot so as to be detrimental to any other Lot in the
vicinity thereof or to its occupanls

(1) Other Restrietions. Declarant may impose additional
Restrictions in any Plal, Supplemental Declaration, DBuilding
Guidelines or other wrilten ingtrument notice of which is given lo
Owners. In addition, the Architecfurn] Review Boord may adopt
general rules and regulations to Bmplement the purposes set forthin
Paragraph 20(b) and/for 1o supplement any covenants or restrictions
set forth in a Supplements! Declarution or the Building Guidelines,
ingluding but not limited o rules to regutate animals, antennas, sigas,
fences, walls and screens, mailboxes, exterior lipht fixtures, storape
1anks, awaings, storage and use of recreational vehicles, storuge and
ust of machinery, use of cutdoor drying lines, recreational facilities,
trash containers, and planting, maintenance and removal of vegetation
on the Tract. The Architectural Review Doard may adopt general
rules and repulations appropriste to ¢ach Parcel {other then the
Village Ceater Parcel), which rules and regulntions may vary among
Parcels  Such general rules may be amended by a twe-thirds (2/3)
vote ol the Architectural Review Board.  Subsequent to the
Applicable Date, any such amendment may be made only afler e
public hearing for which due notice to all affected Owners hos been
provided, and if such amendments are approved by a two-thirds (243)
vole of the Board of Directors. AN general rules and any subsequent
amendments thereto shall be pluced in the Register of Regulations
and shafl constitute Restrictions

{iv) Exceptions Fhe Architectural Review Board oy
authorize exceplions to or variances from the general rules and
repulations sdogpted putsuent to clouse (iii) if the Archilectum]
Review Bopard can show pgood cavse and acls in accordance with
adopled guidelines and procedures.

(by  Mnintenpnge of Toagt To the extent that exterior maintennce is not

provided for in a Supplemental Declaration, cach Qwaer shall keep al! Residentinl
Lois owned by the Owaer, and all improvements therein or thereon, in good vrder
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and repair and free of debris including, but net limited to, the seeding, watering, and
mowing of all lawns, the pruning and cutting of sll trees and shrubbery and the
painting (or other appropriote external care) of all buitdings and other improvements,
all in a moanner and with such frequency as is consistent with good properly
management as determined by the Architectural Review Benrd. n the event an
Owner of any Residential Lot in the Tract shall fatl to maintain the premises and the
improvements situaled thereon, as provided herein, the Corporation, sfter notice o
the Owner as provided by the By-Laws and approval by two-thirds (2/3) vote of the
Board of Direetors, shall have the right (o enter upon said Lot to correct deainage and
to repair, maintain and restore the Lot and the exterior of the buildings and any other
impravements erected thereon. Al costs related to such correction, repair or
restoration shall become o Specinl Assessment upon such Lot

23, LEasgments.

()  Plat Ensements  In addition to such casements as are created
clsewhere in this Declaration or in & Supplemental Declaration and as may be created
by Declarant pursunnt 1o other written instruments recorded in the office of the
Recorder of Hamilton County, Indiana, Lots are subject to drainage casements, sewer
easements, wtility casemenls, eniry way easements, landscape caseinents, walter
3CCOSS CASCIACHLS, COMMURILY arca access casements, palhway enserments and
nonaccess casentents, either scparately or in any combination thercof, as shown on
the Plats, which are reserved for the use of Declarant, Owners, the Corporation, the
Architectural Review Board, public wtility companies snd governmental sgeneies as
follows:

(i) Drainage Easements (DE) are created to provide paths
and courses for area and local storm dratnage, cither overland or in
adequate underground conduit, 1o serve the needs of WestClay and
adioining ground and/or public drainage systermns; and it shall be the
individual responsibility of exch Owner to maintain the drainage
across his own Lot Under no circumstance shall said casement be
blocked in any smanner by the construction or reconsiruction of any
tmprovement, nor shull nuy grading restdct, in any manner, the
waterflow  Snid areas are subject lo construction or reconsinuction to
any exlent necessary to obtain adequate dratnage at any (ime by any
governmental authority having jurisdiction over drainnge, by
Declarant, and by the Architectural Review Doard, but neither
Deelarant nor the Architectural Review Board shall have any duty to
undertake any such construction or reconstruction. Suid casemenls
are for the mutuet use and benefit of the Owners

(ii} Sewer Basements (SE) are created for the usce of the
{ocal povernmental agency having jurisdietion over any slorm and
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sapitary waste disposel system which may be designed to serve
WestClay for the porpose of installation and maintenance of sewers
that are & port of said system

{iip) Utility Easements (UE) are created for the use of
Declurznt, the Corporation, the Association and all public or
municipal utility companies, not including transporiation companics,
for the installation and maintenance of mains. ducts. poles, lines,
wires and other facilitics, as well as for alf uses specificd in the case
of sewer easements

{iv) Lintry Way Ensements (EWE) are created for the use
by Declarant, the Architectuml Review Board, the Corporntion and
the Association for the instalialion, operation and maintenance of the
Entry Ways.

o) Landscape Busements (1-F) are created for the use by
Declorant. the Architectural Review Bonrd, the Corporation and the
Association for the planting and maintenance of trees, shrubs and
other plantings

(vi) Water Access Easements (WAE) are created for the
usc of Declarant, the Corporation, the Association and the Drainage
Board for the purpose af paining access to the Lake and the Ponds in
the course of maintenance, repair or cepiacement of any thercof.

(vii) Community Area Accgss Easements (CAE) are crented
for the tse of Declarant, the Corporation and the Association for the
putpose of paining eceess to the Parks and the Commons in the
course of maintenance, repair or replacement thereof and for the usc
of Owmers for the purpose of gaining access to such Community Area
to enjoy the use thereof to the extent authorized herein or in a
Supplemental Declaration

{viii) Pathway_Basements (PE) are created for the
installation by Declurant, the maintenance by the Corporation and the
use by the Ovwnoers of the Paths and Path Lights.

{ix) MNon-Access Ensements (NAE) are created to preclude

gecess feom certain Lots to sbulting rights-of-way across the lond
subject to such easements
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{x) Allev Eascragnts (AE) are created 1o afford public
aveess over Private Drives to the rear or side of Lots and for all uses
specified in (he case of utilily easements.

All casements mentioned herein inchude the right of reasonable ingress and egress for
the cxcrcise of other rights reserved. No structuse, inciuding fences, shall be built on
any drainage, sewer or utility ensement #f such structure would interfere with the
wtitization of such ensement for the purpose intended or violale any applicable legal
requirement or the terms and conditions of any easement specifically pranted to a
Person who is not an Owner by an instrument recorded in the Office of the Recorder
of Hamilion Cousty, Indians, but a paved driveway necessary to provide zecess to
a Lot from a public street or Private Drive snd o sidewalk instalied by or st the
dircction of Deelarant {and replacements thereof) shall not be deemed a "steucture”
for the purpose of this Restriclion.

(b)  Gunersl Ensernent. There is hereby creted 2 blunket eascment over,
across, through and under the Tract for ingress, egress, insteliation. replacement.
repair and mpintenance of underground wility und service lines and syslems,
including but not limited to water, sewers, gas, telephones, clectricity, television,
cable or communication lincs and systems By virtue of this easement it shall be
expressly permissible for Deslarant or the providing utility or service company to
install and mointain facilitics and equipment on the Tract and to excavate for such
purposes if Dectarant or such company reslores the disturbed orea as npearly ss 05
practicable to the condition in which it was found Mo sewers, clectrical lines. water
$ines, or other utility service lines or facilities for such wiilities may be installed or
relocated in a Section or Parcel except as proposed and approved by Declarmunt prior
ta the Applicable Date or by the Architectural Review Board thereafier. Should any
utility fumishing a service covered by the general ensement hercin provided request
a specific easernent by separate recorduble document, Declarant or the Corporation
shafl have the Tight to grant such easement on the Tract without conflicting with the
terms hereof  This blanket casement shall in no way affect any other recorded
easements on the Tract, shall be limited to improvements as originally constructed,
and shall not cover any portion of a Lot upon which a Unit, Myltifamily Structure or
Multiuse Structure has been constracted o is proposed for construction pursuant o
a Lot Development Plan which has been approved by the Architcetural Review Board
or the Design Review Bowrd

{c)  Pubic Henlih and Sufely Basermenly A easerent is hereby ereated
for the benefit of, and grented to, all police, fire protection, ambulance, delivery
vehicles, and all similur Persons lo enter upon the Community Aren in the
performance of their duties,

(@)  Droinage Board Ensement  An easement is hereby created for the
benefit of. and granted to, the Drainage Board 10 enter the Tract and alt Lots therein
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to the exlent necessary fo exercise its rights wilhi respect to any legol drin
constiuting a part of the Drainage System

(¢} Crossing Underground  Essoments  Vasements  utilized  for
underground service may be crossed by driveways, walkways, Paths, Water Access
Fusements and Community Area Access Dasements provided prier arrangements are
made with the utility company fumishing service. Such easements a3 are actually
utilized for underground service shall be kept clear of all other improvemests,
including buildings. decks, patios, or other pavings, other thon erossings, driveways.
wolkways, Paths, Water Access Easements or Community Arca Access Ensements,
ind neither Declarant nor any uility company using the casements shal be liable for
any damage done by either of them or their nssigns, agents, employees, or servanis
to shrubbery. trees, lowers or other improvenients of the Owner locnted on the land
eovered by said easements

Declarant’s Epsement to Comect Drainage For a period of ten (10}
years from the date of conveyance of the fiest Lot in o Section or Pareel, Declarant
reserves ¢ blanket easement snd rght on, over and under the ground withia that
Section or Parcel to maintuin and fo correet drainage of surfuce water in order to
maintain reasonnbie standards of health, safety and appeanance. Such right expressiy
includes the right to cut any trees, bushes or shrubbery, make any gradings of the soil.
or 16 take any other similur uttion reasonably necessary, following which Declarant
shall restore the affected property 10 ils original condition as nearly as practicable.
Declarant shall give reasonnble notice of its intention to {ake such action 1o all
affected Qwners, urless in the opinion of Declarant an emergency exists which
precludes such notice

(g)  Water Retention. The Owner of each Lot, by acceptance of a deed
thereto, consents to the temporary storage (detention) of storm water within the
drainage easements (DE) on such Owner's Lot

4. } 15 Puri cye :

(a) By Declyant. Notwithstanding any provisions to the contrary
contained herein or in any other instrument or agreement, Declarant or its sales
agents or contrastors, or any Designated Builder, may maintain during the period of
construction and sale or reatal of Lots and Units in the Tract or the Developrnent
Area, upon such portion thereol ns is owned or Jeased by Declarant or any Designated
Buitder, such facilitics as in the sole opinion of Declarant muy be reasonably
required, convenient ot incideatal to the congtruction, sale or rental of Lots and Units,
ineluding, but without limiting the generality thereof, n business office, storage aren,
construction yords, sipns. model Units and sales or leasing offices.  Declorant
specifically reserves the right to maintain a sales office in, and make other use of, the
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Village Community Buildings during the period that it is engaged in the sale of Lols
in WestClay

() Py Builders Notwithstanding any provisions to the contrary
contained hetein,  builder who has constructed a Living Unitin WestClay may. with
the prior consent of the Board of Directars, use such Living Unit as a “model” home
and may hold sueh home open to the publie, cither individunlly or us part of a "homc
show" approved by the Board of Directors for such reasonable period as the Board
of Dircctors may speeify. With the approval of Declarant and the consent of the
Owner thereof, undeveloped Lots adjacent o or in proximity (o such model home
may be used for parking by visitors to such model hone

25 Enforcement.  The Corporation, any Owner or Deciarant shall have the right to
enforce, by proceeding at lnw or in equity, all restrictions, conditions, covenants, rescrvations, liens
and charges now or hereafer imposed by the provisions of this Declaration and of any Supplemental
Declarations, but neither Dectornat nor the Corporation shall be liable for damage of any kind to any
Jrerson for failure either to abide by, enforce or carry out puy of the Restrictions No delay or failure
by any Person 1o enforee any of the Restrictions or to invoke any svailable remedy with respect to
2 violation or violalions thereof shall under any circumstances be deemed or held to be a waiver by
it Person of the right to do so thereafier. or an estoppel of that Person to asyert any right available
to him upon the econrrence, reeurrence of continuation of any vicletion or violations of the
Resteictions  In any action 1o enforce this Declarotion. the Person secking enforcement shall be
entitled 1o recover ali costs of enforcement, including attomeys’ fees, if it substontially prevails in
such action.

26, Limitatiens on Rights of the Corporntion Prior to the Applicable Date. the
Corporation may not use ils resources nor take a public position in opposition to the General Plan
of Development or to changes thereto proposed by Declarant. Nothing in this puragraph shall be
construed to limit the rights of the Members acting ns individuals or in afTiiation with other
Members or groups as long ps they do nol employ the resources of the Corporation or identily
themselves ns acting in the name, or on the behalf, of the Corporation

27 Approvals by Declarant. Notwithstanding any other provisions hereol, prior to the
Applicable Date, the foltowing actions shall require the prior approval of Declarant: the addition
of real cstate to the Tract; dedication or transfer of the Community Arca; mergers and consolidations
of Sections or Parcels within the Tract or of the Tract with other ceal estate; mortgaging of the
Commiunity Area; smendment of this Pecluration or any Supplemental Declaration; changes in the
hasis for asscssment or (he nmount, use and (ime of payment of the Community Area Initial
Assessment; and the adoption or modification of Building Guidelines

28 Mostpages.

(a}  Noticclo Comnralion. Any Owner who places & first mortgage fien
upon his Unit, Multifarily Structure or Multiuse Structure or the Mortgagee shall
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notily the Sceretary of the Board of Directors of such morigage and provide thc name
and address of the Mongagee. A record of such Mortgagee's pame and aildress shall
be maintained by the Secrctary and any notice required to be given to the Mortgngee
pursaunt to the lerms of the Declaration, any Supplemental Declaration, the Articles
or the By-Laws (the "Organizational Documents”) shall be deemed effectively given
if muiled to such Morntgagee at the address shown in sich record in the time provided.
Unless notification of any such mortgage and the name and address of Morigagee are
furnished to the Secreiary, either by the Owner or the Mortgagee, no notice to any
Morlgapee as may be atherwise required by the Organizational Documents shall be
required and o Mongagee shall be entitled to vole by virtue of the Organizational
Documents or a proxy granted to such Mortgagee in connection with the mongage.

(b)  Notiggs to Mongagees The Corporation shall promptly provide to
any Mortgagee of whom the Corporation hus been provided notice under
subparagraph {n) above notice of any of the following:

(i Any condemnastion or casualty toss that effects o
material portior of the Community Ares;

{ii) Any delinguency in the peyment of any Assessment
owed by the Owaer of any Unit, Multifomily Structure or Multiuse
Structure on which snid Mortgagee holds a morgage or any default
by an Qwuer under the Organizational Documents, If suid
delinquency or defaull continues for more than sixty (60) days:

(i) Any hpse, cancellation or material modificetion of any
insurance policy or fidelity bond maintained by the Comporatian;

{iv} Any proposed action that requires the consent of a
specified percentage of Morigagees; and,

(v Any proposed amendment of the Organizational
Documents cffecting a change in (A} the interests in the Community
Atva appetaining to any Lot or the Rability for Mointeronce Costs
apperivining thereto, (B) the vote sppenaining to a Lot or (C) the
purposes for which any Lot or the Community Area are restricted

(&)  Motice of Uipaid Assessments. The Corporation shall, upon regucst
of a Morgagee, a propused muntgapee, or o proposed purchuser who has a
contractunl right o purchase a Lot, furnish to such mortgagee or purchascr a
slatement setting forth the smount of the unpaid Assessments against the Lot and the
Owers, and any Mortgagee or grantee of the | ot shall not be linble for, nor shall the
Lot conveyed be subject 1o o licn for, any unprid Assessments in excess of the
ameunt st forth in such statement
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&)  Finenclsl Stetemenls.  Upon the request of any Montgoges, the
Corporation shull provide (o said Morigagee the mast recent financinl statement
prepared on behalf of the Corporation

(¢)  Paymentsby Morlyagees. Any Mostgagee may (i) pay taxes or other
charges that are in default and that may or have become 2 fien upon the Community
Area of any part thereof and (ii) pay overdue premiums on hazard insurance policies
o secure new hazard insurance coverage for the Community Arca in case of a lapse
of a policy. A Mortgagee making such payments shall be emtitled to immediate
reimbursement {rom the Corporation.

23 Amendments

@  Sgnemlly Subjectto subparagraphs (c) and (d), this Declaration may
be amended of any Gme by an instrument signed by (i) the appropriate officens ofthe
Corporation acting pursuant to the antherity granted by not less than two-thirds (2/3}
of the votes of the Members cast at » meeting duly catled for the purpose of
mmending this Decteration and (1. to the extent required by Pamgraph 27, Declarant

(b)  By.Desinzant. Subject {o subparzgeaph () but without regard to
subpuragraphs {a) and (d), Declusnnt hereby reserves the right prior lu the Applicable
Date unilsterslly 1o amend and revise the standards. covenunty und restrictions
comtained in this Declaration or any Supplemental Declaration. Such amendments
shal} bu in writing, exccured by Declorant, and yecorded with the Recorder of
Hamilton County, Indiana. No such amendment, however, shall restrict or diminish
the rights or increase or expand e obligations of Owners with respect fo Lots
conveyed to such Qwners prior to the amendment or adversely affect the rights and
interests of Morigapees holding first mortgages on Lots al the time of such
amendment Declarant shall give notice in writing to such Owners and Martgagees
ol any amendments. Txcept to the extent authorized in Perograph 23(b), Declarant
shall not have the right ai any time by amerdment of this Declaratios or any
Supplemental Declaration to grant or cstablish any easement through, across or over
any Lat which Declarant has previously conveyed without the consent of the Owner
of such Lot

(¢)  Approval by Zoning Authority. No amendment which would

climinate, waive or quetify a requirement set forth hercin for the consent of or
approval by the Zoning Authorily shall be cffective unless approved in writing by the
Zoning Authority.

(d)  Class Approvel. No ameadment which would limit or impair 1he
rights pranted herein or in any Supplemental Declaration to, or add to the burdens
imposed by his Declaration or ony Supplemental Declaration on. the Owners of
Commercial Units, Multifamily Structures or Multiuse Structures {or any Units
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thercin) and no amendment to Paragraphs 18, 19, 21(d}, (¢) or (f} or this Pumpgeaph
29 shall be effective unless approved by not less than fifty-one percent (51%) of the
Owners of Commerciaf Unlis, Multifamily Structures and Multiuse Structures {and
atl Units therein).

()  ELffective Dijec  Any amendment shall become effective tpon its
recordation in the Office of the Recorder of Hamilton County, Indiana.

30 Intetpretation  The underfined titles preceding the varjous paragrapks and
subpasagraphs of this Declaration are for convenience of reference only, and none of them shall be
used as an aid to the construetion of any provision of this Declaration. Wherever and whenever
applicable, the singutar form of any waord shall be taken to mean or apply 1o the plurel, and the
masculine form shall be taken to mean or apply to the feminine or lo the neuter.

31 Duration The foregoing covenants and restrictions are for the inutunl benefit and
protection of the present and future Qwners, the Corporation, snd Geclarant, and shall run with the
Sand and shall be binding on afl partics and ail Persons claiming under them until Jonuery 1. 2030.
at which time said covenants and restrictions shall be sutomatically extended for successive periods
of ten (10) years, unless changed in whole or in part by vote of those Persons who are then the
Owners of a majority of the L ofs in the Tract

32 Severnbility. Every one of the Restrictions is hereby declared to be independent of.
and severable from, the rest of the Restriclions and of and trom every other one of the Restrictions,
and of nnd from every combination of the Restrietions. Thercfore, i any of the Restrictions shal}
e held 10 be invalid or to be unenforceable, or to fack the guality of running with the land. that
hotding shall be without eNect upon the validity, enforceability or "running” quality of any other one
of the Restrictions.

33 Nopn-Liability of Declorant  Peclarant shail not have any liability to an Owner,
Qccupant or any other Person with respect to drainage on, over or under a Lot or eroston of a Lot.
Such drainage and erosion control shall be the respoasibility of the Ovwmer of the Lot epon whicha
Unit, Multifamily Strueture or Multinse Structure is constructed and of the builder of such Unit,
Mutiifamily Structure or Multiuse Structure and an Owner, by an aceeptance of ¢ deed toa Lot shall
be deemted to agree to indemnify and hold Declarant free and harmless from and against any and afl
fubility arising frony, refated to, of in connection with the erosion of or drainage on, over and under
the Lot described in such deed. Declarant shufl have no duties, obligations or linbilities hereunder
except such as are cxpressly assumed by Declarnnt, and no duty of, or warranty by, Declarant shall
be implied by or inferred from any term or provision of this Declaration

14, Compl 4h the Soil Erosion Control PY
(1)  ThePlan. Declarant has cstablished and implemented an crosion

control plan pursuant to the requirements and conditions of Rule 5 of 327 JAC 15,
Storm Water Run-Off Associnted with Construction Activity. In connection with any

44-
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constriction activity on o Lot by an Owner. its centractor o the subcontraciors of
cithes, Qwner shall toke or cause to be taken all erosion conlrol measures comtained
in such plan as the plon applies to "land disturbing activity" undettaken on a Lot and
shall comply with the terms of Declarant’s general permit under Rule 5 as well s ali
other applicable state, county or lacat erosion control authorities  All erosion control
measurcs shali be performed by personnel truined in crosion control and shall meet
the design criterin, standards, and specifications for erosicn control measures
established by the ladiana Department of Environmental Management in guidance
docunients similar to. or as elfeelive as, those cutlined in the Tndisna Handbook for
Erosion Contro! in Developing Areas from the Division of Soif Conservation, Indiana
Department of Natusal Resources

(&) Indemnity The Owner of each Lot shall indemnily and hold
Dectarant harmless from and aguinst alt Hability. damage, loss, claims. demands and
actions of any noture whatsoever which may ardse out of or aye connected with, or are
clnimed 10 arise out of or be connccted with. any wark done by such Owner. its
coniractor and their respective employces, sgents, or subcontractors which isnot in
compliance with the erosion costrol plan implemented by the Declarant

35 Apnexation  Each Owner, by the stceptance of a deed to a Lot, consents 1o the
annexation af the Tract to the City of Carmel and aprees not to remonstrate against any proposal for
such annexation

36 Exctusive Builders Declarant rescrves the absolute right prior to the Applicable Date
to restrict corstruetion of Units in WestCley te builders who hive been appraved by Declasant, such
approval to be granted or withheld in the absolute discretion of Declarant. Notwithstanding the
purchase of a Lot by sn Owner, such Owner fay not cause o autharize any Person (o coastruet a
Unit on the Lot other than a builder who has been approved in writing by [Yeclarant.

IN TESTIMONY WHEREOF. Declarant has exeowed this Declaration as of the date sel
forth above

BRENWICK THND COMMUNIFIES, LLC

cun /
Bhoger

Tom Charles Huston, Co-Mahager
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STATE OF INDIANA )
385
COUNTY OF HAMILTON )

Before me. the undersigned, a Notary Public in and for said County and Slate. personally
appeared Fom Charles Huston, 3 Co-Manager of Brenwick TND Communities, LL.C, an Indiann
limited liability company, whe acknowledged the execution of the nbuve and foregoing Declaration
of Covenanls and Restrictions for and on behalf of said company-

WITNESS my band and Netagat Seal this Sty of __huqust ., 1999

\;77.@/&; . Yeo 2

Notary Public Residing in _Hendrick&ounty

My Commission Expires: Marie M. JBick

May 24, 2007

This instrument prepared by Tom Chatles Huston, Attomey &t Taw, 1§ South Meridian Street, Suite
1313, Indianapolis, Indiana 46204,

DS 0L 104
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DBECLARATION OF COVENANTS AND RESTRICTIONS

EXHIBIT A

DESCRIPTION OF DEVELOPMENT AREA
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EXHIBIT A
muﬂnmmmmmm

The Southwest quarter of Section 28, part of the Southeast quarter of Section 29 and part of the
Northwest and Southwest quarters of Section 33 oll in Township 18 North, Range 3 East of
Hamilton County, Indiana, and being described us fotlows :

Beginning at the Northeast comer of the Southwest quarter of said Section 28; thence on an
assusmed bearing of South 00 degrees 01 minules 09 seconds West along the East line of said
Southwest quarter a distance of 503.75 fect; thence North 89 degrees 29 minutes 11 seconds East
a distance of 605.93 feet; thence North 00 degrees 15 minutes 45 seconds Fast a distance of

506 25 feat to a point of the Morth line of the Seutheast Quarter of said Section 28 distant 608 11
feot east of the MNorthwest comer thereof; thence torth 89 degrees 15 minutes 12 seconds East
along said North line a distance of 2069.03 fee! to the Northenst corner of said Southeast
Quarter; thence Scuth 00 degrees 07 minules 17 seconds West along the East line of suid
Souheast Quarter a distance of 263092 feet 1o the Southeast corner of suid Southeast Quarter,
thence South B9 degrees 23 minutes 24 seconds West along the South ling of said Southeast
Quater a distance of 2672.37 fect to the Northeast corner of the Northwest Quartes of said
Section 33; thence South 00 degrees 20 minutes t6 seconds East slong the Enst line of the
Northwest guarter of Section 33 a distance of 2632 10 feet 10 the Southeast comer thereof, thence
South 00 degrees 23 minutes 56 seconds East along the Eagt line of the Southwest quarter of said
Section 33 a distance of 490 67 feel; thence South 89 dugrees 20 minutes 45 seconds West
paraltel with the North line of said Southwest quarter @ distance of 1331.44 feet to the West line
of the Fast half of said Southwest quarter; thenge North 00 degrees 25 minutes 30 sceonds West
along said West line 8 distance ol 44267 feet to a point distant 48 00 feet South from the
Northwest corner of snid half-quarter; thence South 89 degrees 20 minutes 46 seconds West
paraliel with the North ling of said Southwest quarter a distance of 1331.64 fuet to the West line
of said Southwest quarter; thence North 00 degrees 27 minules 03 seconds West along said West
tine a distance of 48.00 feet to the Northwes! corner of said Southwest quarter; thence North 00
degrees 27 minutes 13 seconds West along the West line of the Northwest quarter of Section Y3 a
distance of 1281 .55 feet; thence North 89 degrees 20 minutes 46 seconds East paratie! with the
South line of said Northwest quarter & distance of 133295 feet o the West fine of the East half of
snid Northwest quarter; thence Mortk D0 deprees 23 minutes 44 seeonds West glong said West
line a distance of 1348 .18 feet to the Northwest comer thereof; thence South 89 degrees i4
minutes 42 seconds West atong the South line of the Seuthwest quarter of Scction 28 o distance
of 133431 foet to the southwest comer thereof, thence South 88 degrees 51 minutes 10 seconds
West alang the South line of the Southeast querter of Section 29 a distance of 1351 40 feettoa
point hereinafter referred to a5 Point A; thence Nosth 01 deprees 08 minutes 50 seconds Westa
distance of 8.00 feet; thence Notth 52 degrees 30 minutes 24 seconds Tast a distance of 14 45
feet; thence North 22 degrees 52 minutes 44 seconds East a distance of 27.27 feet; thence North
00 degrees 36 minutes 26 scconds West a distance of 1453 10 feet; thence South §9 degrees |3
minutes 03 seconds West a distance of 107 69 feet; thence North 00 degrecs 00 minutes 53
secands West a distance of 1138.44 feet to the North linc of said Southeast quasier; thenee North
89 degrees 13 minutes 03 seconds East along said North fine a distance of 1443 58 feet to the

vage 1 of 3
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Nartheast cormet thereof; thence North B9 degrees {4 minutes 59 seconds Bast slong the North
line of the Southwest quarter of Section 28 a distence of 2678.68 feet to the Point of Beginning
Comaining 534 984 acres, more or less

Also, Part of the Nopthwest and the Northeast Quariers of Section 28. Township 18 North. Range
3 East of the Second Principat Meridian, Hamilton County described as follows:

Beginning at a railroad spike al the southwest cormer of the east half of the northwest quarter;
thence North 00 degrees 00 minutes 08 seconds West along the west tine of said haif quarter
2631.74 10 the rorthwest comner thercof: thence North 89 degrees 15 minules 26 seconds East
along the north kine of the Northwest Quarter 693 79 fect to a railroad spike at the northwest
comer of o tract of tand described in a deed to Stumm. et al, and recorded s instrumient number
9601331 In the Ofiice of the Recorder of Hamilten County; thence South 00 degrees 02 minutes
24 seconds East along the west fine thercof and along the west line of a tract of land described in
a deed to Smith. recorded in Deed Book 54 page 17 a distance of 660.00 feet to a 5/83"%3¢°
rebar with yelfow plastic cap marked “SCHNEIDER ENG FIRM #0001 " (hereinafier referred o
as "REBAR/CAP™) ot the southwest corner of said Smith tract; thence North 89 degrees 15
minutes 26 scconds Eust slong the south line thereof and along the south linc of a tracl of Jand
described in o decd to Toll. recorded in Deed Book 310 page 838 a distance of 594 00 10 a
REBAR/CAP al the southeist corner of said Toll tract; thence North G0 degrees 02 minutes 24
seconds West along the cost line thereof 329 99 fret o2 REBAR/CAY on the westerly extension
of the south line of o tract of land deseribed in a decd to Sullivan, recorded in Deed Book 327
page 646: thence North 89 degrees 14 minutes 34 scconds East along said cxtension and seid
south ine 211.43 to a REBARIC. +P at the southeast comer thereol; thenee Norih 00 degrees 03
rpinutes 50 seconds West slong the enst line thercof 330 0O feet to v railroad spike on 1he nonth
tine of the Northeast Quarter: thenee North 89 degrees 14 minutes 34 seconds East atong said
north line 120.00 feet 1o o railroad spike &l the rorthwest comer of a tract of fand duscribed in o
deed 1o Stumm. recorded in Deed Book 281 page 4122 thence South 00 degrees 03 minutes 50
seconds East along the west line thereof 330.00 feet toa REPAR/CAP a1 the southwest corner
thereof; thence North B9 degrees 14 minutes 34 seconds East parallel with the north line of the
Nostheast Quarter 1056.00 feel to the southenst comer of a tract of land deseribed in o deed 10
Frederick. recorded 15 instrument number 9545201 and on the east tine of the west half of the
Northeast Quarter; therce South 00 degrees 03 minutes 50 seconds East along said east line
2030 77 fees 1o the northeast corner of a tract of band described ina deed to Lasher. recorded as
instrument number 9213826; thence South 89 degrees 15 minutes 12 seconds West atong the
north line therenf 130 0O feet to a REBAR/CAP at the northwest corner thercol: theace Seuth 00
degrees 03 minutes 50 sceonds East along the west fine of said Lasher tract 271.00 feetto n
railrosd spike on the south line of the Northeast Quarter; thepce South 89 degrees 15 minutes 12
seconds West along the south line of said quaster 365 00 feet o the a raitrond spike uf the
southesst comer of o tract of land deseribed in a deed to Frank, recorded in Deed Book 163 page
280; thenee North 00 degrees 04 minutes 33 seconds West 336.00 feet to the southeast corner of
a tract of lond described in a deed 1o Pierson, recorded as instrument number 9364918; thence
North 01 degrees 13 mintites 35 seconds East slong the east line thereof 60.44 feetina
REBAR/CAP. thence the foliowing thirteen {13) courses along the tines of said tract. ninc (9) of
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which are also olong Eiliolt Creek; (1) North 27 degrees 36 minutes 44 seconds West 177.33
fuut; {2 MNorth 17 degrees 26 minutes 49 seconds West 57 75 feet; (3) North 06 degrees 33
stinutes 38 seconds Dast 59 39 fect: (4) North 88 degrees 53 minutes 52 seconds West 380 61
feet; (5) North 54 degrees 23 minutes 18 seconds West 158 25 feet: (6) Nortl 12 degrees 36
mintes 31 sceonds West 96 43 feet; (7) North 08 degrees 48 minutes 39 seconds West 15988
feet; (8) North 36 degrecs 36 minutes 53 seconds West 43 86 fecl; (9) North 56 degrees 59
minutes 39 seconds West 141.03 feet; (10) South 00 degrees 4% minutes 57 seconds East 725 49
feet; (11) Sonth 73 degrees 29 minutes 19 seconds East 139.54 feet; (12) North 89 degrees 15
minutes 15 seconds East 50 00 feet: (13) South 01 degrees 00 minutes 58 seconds Fast 356 12
feet to a railroad spike on the south Hne of the Northeast Quarter; thence South 89 degrees 15
minutes 12 seconds West olong the south line thereof 222,21 feet to o Stene in wo boxes 1 2 feut
down at the southwest corner of the Northeast Quarter: thence South 89 degrees 14 minutes 39
seconds West along the south line of the Northwest Quarter 133934 {eet to the Point of
Bepinning Comaining $30.021 acres, more or less

Also. part of the Southeast Quarter of snid Section 2% being described ay follows:

Commencing at the aforesaid Point A on the South line ol said Southeust quarter; thence South
88 degrees §§ minutes 10 seconds West afong said South line a distance of 627 23 fect to the
Point of Beginning at tire Southwest comer of the fand deseribed in a deed 10 Wendy Fortune
(instrument Number 8915090, Office of the Recorder of Hamilton County Indiana); thence
cortlinuing South 88 degrees 31 minutes 10 sceonds Wesl along said South line a distance of
668 05 feel to the Soutinwest comner of said Southeast quarter; thence Narth 00 degrees 24
minstes 33 seconds West slong the West line of said Seuthenst quarter a distance of 1437 39 fect
to « point distart 1203.96 feet Sowth of the Northeast comer thereof: thenee North 88 deprees 29
minutes 15 seconds East a distince of 65% 94 feet to a westarly corner of Lhe aforesnid Fortune
tract: thence Scuth 00 degrees 46 minutes 26 seconds East along the West line thereaf a distance
of 1441 43 Jeet to the Point of Bepinning. Containing 21.923 acres. more or tess

Containing, in all, 686.928 acres, more or less.

WSEC_INDYIDATAUOBS 123000 1DOCROAGPTA doe
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PECLARATION OF COVENANTS AND RESTRICTIONS

EXHIBIT B

GENERAL PLAN OF DEVELOPMENT
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DECLARATION OF COVENANTS AND RESTRICTIONS

EXHIBIT C

DESCRIFTION OF THE TRACT
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EXIIBIT C
DESCRIPTION OF THE TRACT
{Griflin, Rice, Percz and Szynal L and)

The Southwest guarter of Seetion 28, parl of the Southeust quarter of Section 28 and part of the
Northwest and Southwest quariers of Scction 33 alt in Township {8 North, Runge 3 Eastol Cluy
Township, Humillon County, Tndians, and being deseribed as follows :

Begiuaing at the Northeast coner of the Southwest quarter of said Section 28; thenct onun
assumed bearing of South 00 deyrres 01 minutes 09 scoords West along the East tine of said
Somhwesl quarter a dislance of 503.75 feet; thenee North 89 degrees 29 minutes 11 sceconds Bust
a distance of 605.93 feet; lhence North 00 degrees 15 minutcs 45 seconds Bust a distunce of

506 25 feet to a point of the North line of the Southeast Quurter of said Scction 28 distant GUR.11
feet cast of the Northwest corner thereol: thence Notth B9 degrees 15 minues 12 seconds Eass
along said Nerth line o distonce of 2069.03 fect to thc Mortheast corner of said Southeast
Quarter; thenee South 00 degrees 07 minttes 17 scconds West along the Eust line of said
Southeast Quarter a distance of 2630 92 feel 1o the Southess! comer of said Southeust Quarter;
thence South 89 dogrees 23 minuies 24 seeonds Wost along the South line of snid Southenst
Quarter # distance of 2672.37 feet to the Northeust comer of the Northwest Quaster of suid
Seelion 33: thence South 00 degrees 20 minutes 16 seconds East along the East line of the
Norhwest guarter of Section 33 n distance of 263210 fect to the Southcast comer thereof, thence
South 00 degrecs 23 minutes 56 seconds East along the Fast line of the Southwest quarter of said
Section 33 a distance ol 490 67 fect; thenee South 89 degrees 20 minutes 46 seconds West
paraifel with the Nogth linc of suid Southwest quarter distance af 1331 44 foot (o the West line
of the Easl half of said Southwest quarter; thence North 00 deprees 25 minutes 30 scconds West
slong suid West line o distance ol 442 67 feet to 2 point distam 48 00 fect South from the
Nosthwest comer of said BaiBquarer; thence South 89 degrees 20 minutes 46 seconds Weslt
parzHel with the North linc of said Sewthwest quarier a digtance of 1331 64 foet to the West line
ol said Southwest guarter; thence North 00 degrees 27 minutcs 03 seconds West alony said West
line a distance of 48.00 feet to the Morthweslt comer of suid Southwes! quarter; thence North 00
degrecs 27 minutes 13 secands West atong the West line of the Northwest quarier of Section 33 a
distunee of 1281 55 feet; thence Notth 89 deproes 20 minutes 46 sccands East paraliel with the
South fing of said Northwest quarter a distance of 1332.95 feet lo the West line of the East hadf of
said Northwest guarter; thenee North GU degrees 23 minutes 44 seconds West along soid West
binc u distance of 1348.18 feet to the Northwest comer thercof; thence South 82 degrees 14
minutes 42 seconds West along the South ling of the Southwest quarier of Section 28 a distance
of 1334 37 feo! (o the soutliwest comer thereof; thenee North 00 degrees 32 minules 45 sceonds
East afong the West Bine of the Southwest quarter of Scetion 28 a distance ol 2624 94 feet to the
Nosthweslt comer of the Soutlwest quarter of Section 28; theace North 8D degrees 14 minetes 59
seconds East alony the North line of the Soutlhwest quarter of Suction 28 a distunce of 2678 63
feet to the Puint of Bepinning Containing 451 608 acres, more or fess

(3 Kreutz 08-09-99)
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