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DEC TION OF COVEN ONS AND RESTRICTIONS

OF
VILLAS AT KENSINGTON

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
{"Declaration") is made this day of 2000, by SCM KENSINGTON CORP.,

#n Indiana corporation (the "Developer™),
Recitals

1. Developer is the owner of the real estate which is described in Exhibit "A" attached

hereto and made a part hereof (the "Real Estate").

2. Developer intends to subdivide the Real Estate into residential lots.

3. Before so subdividing the Real Estate, Developer desires to subject the Real Estate
to certain rights, privileges, covenants, conditions, restrictions, easements, assessments, charges and
liens for the purpose of preserving and protecting the value and desirability of the Real Estate for

the benefit of each owner of any part thereof.

4. Developer further desires to create an organization to which shall be delegated and
assigned the powers of maintaining and administering the common areas and certain other arcas of
the Real Estate and of administering and enforcing the covenants and restrictions contained in this
Declaration and the Plat Covenants and Restrictions for Real Estate as hereafter recorded in the
office of the Recorder of Marion County, Indiana and of collecting and disbursing the assessments

and charges as herein provided.

NOW, THEREFORE, Developer hercby declares that the Real Estate is and shall be
acquired, held, transferred, sold, hypothecated, leased, rented, improved, used and occupied subject
to the following provisions, agreements, covenants, conditions, restrictions, easements, assessments,
charges and licns, cach of which shall tun with the land and be binding upon, and inure to the benefit
of, Developer and any other person or entity hereafter acqumng or having any right, title or interest

in or to the Real Estate or any part thereof. . ¥338 y03
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ARTICLE

DEFINITIONS

The following terms, when used in this Declaration with initial capital letters, shall have the
following respective meanings:

1.1 "Association" means Villas of Kensington Farms Community Association, Inc., an
Indiana not-for-profit corporation, which Developer has caused or will cause to be incorporated, and
its successors and assigns.

1.2 "Architectural Review Committee” means the architectural review committee
established pursuant to Article VI, paragraph 6.1 of this Declaration.

13 "Common Areas"” means (i) all portions of the Real Estate (including improvements
thereto) shown on any Plat of a part of the Real Estate which are not located on Lots and which are
not dedicated fo the public and (ii) all facilities, structures, buildings, improvements and personal
property owned or leased by the Association from time to time. Common areas may be located
within a public right-of-way or in an easement area as shown on the Plat.

1.4  "Common Expenses" means (i) expenses of and in connection with the maintenance,
repair or replacement of the Common Areas and the performance of the responsibilities and duties
of the Association, including (without limitation) expenses for the improvement, maintenance or
repair of the improvements, lawn, foliage and landscaping not located on a Lot, and lawn
maintenance on Lots (unless otherwise provided herein), (i1) expenses of and in connection with the
maintenance, repair or continuation of the drainage facilities located within and upon the Easements,
(iii) all judgments, liens and valid claims against the Association, (iv) all expenses incured to
procure liability, hazard and any other insurance with respect to the Common Areas and (v) all
expenses incurred in the administration of the Association, {vi) real estate taxes or personal property
taxes assessed against any Common Area, (vii) expenses associated with trash pick-up within the
Real Estate, and (viii) all sums declared by this Declaration to be Common Expenses..

1.5  "Developer’ means SCM KENSINGTON CORP., an Indiana corporation, and any
one or more written recorded instruments to have the rights of Developer hereunder.

1.6  "Development Period” means the period of time commencing with the date of
recordation of this Declaration and ending on the date Developer or its affiliates no longer own any
Residence Unit or Lot within or upon the Real Estate, but in no event shall the Development Period
extend beyond the date ten (10) years after the date this Declaration is recorded,
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1.7 "Easement(s)" means any casement designated on or created by a Plat of the Real
Estate.

1.8 "Lot" means any parcel of land shown and identified as a lot on a Plat of any part of
the Real Estate.

1.9  "Mortgagee" means the holder of a recorded first mortgage lien on any Lot or
Residence Unit.

1.10 "Owner" means the record owner, whether one or more persons or entities, of fee-
simple title to any Lot, or Residence Unit designed for occupancy by one family, including contract
sellers, but excluding those having such interest merely as security for the performance of an
obligation unless specifically indicated to the contrary. The term Owner as used herein shall include
Developer so long as Developer shall own any Lot, Residence Unit or any real estate located within
the Real Estate.

1.11  "Plat" means a duly approved final plat of any part of the Real Estate which has been
or hereafier may be recorded in the office of the Recorder of Marion County, Indiana, as the same
may be amended or supplemented by replats or otherwise.

1.12 "Residence Unit" means one-half(}4) of a building designed for residential occupancy
including one-half (1) of the thickness of any party wall separating the Residence Unit from another
Residence Unit comprising the building. A Lot may contain one (1) or two (2) Residence Units.

ARTICLE I}

APPLICABILITY

All Owners, their tenants, guests, invitees, and mortgagees, and any other person using or
occupying a Lot or Residence Unit or any other part of the Real Estate shall be subject to and shall
observe and comply with the covenants, conditions, restrictions, terms and provisions set forth in
this Declaration and any rules and regulations adopted by the Association as herein provided, as the
same may be amended from time to time.

The Owner of any Lot or Residence Unit (i) by acceptance of a deed conveying title thereto
or the execution of a contract for the purchase thereof, whether from the Developer or its affiliates
or any builder or any subsequent Owner of the Residence Unit, or (ii) by the act of occupancy of the
Residence Unit, shall conclusively be deemed to have accepted such deed, executed such contract
orundertaken such occupancy subject to the covenants, conditions, restrictions, terms and provisions
of this Declaration. By acceptance of a deed, execution of a contract or undertaking of such
occupancy, each Owner covenants for the Owner, the Owner's heirs, personal representatives,
successors and assigns, with Developer and the Owners from time to time, to keep, observe, comply
with and perform the covenants, conditions, restrictions, terms and provisions of this Declaration,
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ARTICLE I

PROPERTY RIGHTS
3l Owners' Fasement of Enjoyment of Common Areas. Developer hereby declares,

creates and grants a non-exclusive easement in favor of each Owner for the use and enjoyment of
the Common Areas. Such easement shall ran with and be appurtenant to each Lot and Residence
Unit, subject to the following provisions:
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(i) the right of the Association to fine any Owner or make a Special Assessment
(as hereafier defined) against any Residence Unit or Lot in the event a person permitted to
use the Common Areas by the Owner of the Residence Unit violates any rules or regulations
of the Association as long as such rules and regulations are applied on a reasonable and
nondiscriminatory basis,

(if)  the right of the Association to make reasonable Regular Assessments (as
hereafter defined) for use and maintenance of the Common Areas and any services provided
by the Association such as trash collection, snow removal, grass mowing or like service;

(i}  the right of the Association to dedicate or transfer all or any part of the
Common Areas or to grant easements to any public agency, authority or utility for such
purposes and subject to such conditions as may be set forth in the instrument of dedication
or fransfer;

(iv)  the right of the Association to enforce collection of any fines or regular or
Special Assessments through the impesition of a lien pursuant to Paragraph 7.7,

{v)  theright of the Association to suspend or terminate an Owner's voting rights
in accordance with law and the Articles of Incorporation and Bylaws;

(vi) the right of the Association to suspend use of any facilities for any period
during which any assessment against that Owner's Lot or Residence Unit remains unpaid,
and for any violation by an Owner ofthe Association’s niles and regulations, for the duration
of the violation and for an additional period thereafter not to exceed thirty (30) days;

(vii) the right of the Association to borrow money for the purpese of improving
the Common Area, or any portion thereof, for acquiring additional Common Area, or for
constructing, repairing, or improving any facilities located or to be located thereon, and to
give as security for the payment of any such loan a mortgage conveying all or any portion
ofthe Common Area, provided two-thirds (2/3) of all eligible votes shall approve; provided,
however, the lien and encumbrance of any such mortgage given by the Association shall be
subject and subordinate to any and all rights, interests, options, easements, and privileges
reserved or established in this Declaration for the benefit of Developer or any Owner, or the
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holder of any mortgage, irrespective of when executed, given by Developer or any Owner
encumbering any Lot, Residence Unit, or other property located within the Real Estate; and

(viif) the rights of Developer as provided in this Declaration and in any Plat of any
part of the Real Estate;

{(ix)  the terms and provisions of this Declaration;

(x)  the sasements reserved elsewhere in this Declaration and in any Plat of any
patt of the Real Estate; and

(xi)  theright of the Association to limit the use of Common Areas in a reasonable
nondiscriminatory manner for the common good.

3.2 Permissive Use. Any owner may permit his or her family members, guests, tenants
or contract purchasers who reside in the Residence Unit to use his or her right of enjoyment of the
Common Areas. Such permissive use shall be subject to the By-Laws of the Association and any
reasonable nondiscriminatory rules and regulations promulgated by the Association from time to
time.

33  Conveyance of the Commoen Areas. Developer shall convey all of its right, title,
interest in and to any of the Common Areas to the Association by quitclaim deed at any time prior
to the conveyance of the last Lot owned by Developer, and such Common Areas so conveyed shall
then be the property of the Association.

34  Reserved Easement for Developer, Association and Utilities. The Easements are

hereby created and reserved (a) for the use of Developer, all public utility compenies (not including
transportation companies), governmental agencies (including, but not limited to, fire safety and
prevention, law enforcement and emergency services) and the Association for access to the Real
Estate and installation, maintenance, repair or removal of poles, mains, ducts, drains, lines, wires,
cables and other equipment and facilities for the furnishing of utility services, including but not
limited to sanitary sewers, storm sewers and cable television services; and (b) for (i) the use of
Developer during the Development Period for access to and installation, repair or removal of a
drainage system, either by surface drainage or appropriate underground installations, for the Real
Estate and adjoining property, (ii) the use of the Association and the City of Lawrence for access to
and maintenance, repair and replacement of such drainage systern and for aceess to and maintenance,
repair and replacement of the sanitary sewer system. The Owner of any Lot subject to an Easement,
including any builder, shall be required to keep the portion of an Easement on the Lot free from
obstructions so that the storm water drainage will be unimpeded and will not be changed or altered
without a permit from Marion County and prior written approval of the Developer. The delineation
of the Easement areas on the Plat shall not be deemed a limitation on the rights of any entity for
whose use any such Easement is created and reserved to go on any Lot subject to such Easement
temporatily to the extent reasonably necessary for the exercise of the rights granted to it hereunder.
-5-
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Except as provided above, no structures or improvements {except wallkkways and driveways and
sidewalks and roads), including without limitation decks, patios, walkways or landscaping of any
kind, shall be erected or maintained upon the Easements, and any such stracture or improvement so
erected upon the Easement shall, at Developer's written request, be removed by the Owner at the
Owner's sole cost and expense. The Owners of Lots in the Real Estate subject to an Easement shall
take and hold title to the Lots subject to the Easements herein created and reserved.

No rights, privileges, and easements granted or reserved herein shall be merged into the title
of any property within the Real Estate, but shall be held independent of such title, and no such right,
privilege, or easement shall be surrendered, conveyed, or released unless and until and except by
delivery of a quitclaim deed from Developer releasing such right, privilege, or easement by express
reference thereto with respect to all or any portion of the Real Estate.

ARTICLE IV

USE RESTRICTIONS

41  Lease of Residence Units. If any Owner desires to lease a unit, such rental shall be
pursuant to a written lease with a minimum term of one year and such lease shall provide that the
lessee shall be subject to all rules and regulations of the Association and the terms and conditions
of these Declarations.

42  Use of Common Areas. The Common Areas shall not be used for commercial
purpeses, No planting or gardening shall be done, and no fences, hedges, walls or any other
structure or planting shall be erected or maintained upon the Conmmon Area, except in accordance
with the initial construction of the improvements located thereon by Developer or as approved by
the Architectural Review Committee.

43 Lot Access. All Lots shall be accessed from the interior streets of the Real Estate.

44  Animals. No animals, livestock or poultry of any kind shall be raised, bred or kept
on any Lot or surrounding Common Area, except that dogs, cats or other household pets may be
kept, provided that they are not kept, bred or maintained for any commercial purpose.

45  Prohibited Activities. No noxious, unlawful or offensive activity shall be carried on
upon any Lot or Common Areas, nor shall anything be done thereon which may be or may become
an annoyance ar nuisance to the neighborhood. Each Lot and all Common Areas shall be kept and
maintained in a sightly and orderly manner and no trash or other rubbish shall be permitted to
accumulate thereon. The Board of Directors shall promulgate and enforce such rules and regulations
as it deems necessary for the common goead in this regard.
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4.6  Signs. No signs of any nature, kind or description shall be erected, placed or
maintained on or in front of any Lot which identify, advertise or in any way describe the existence
or conduct of a home occupation, No "for sale" signs, whether by realtor or Owner, shall be
permitted until such time as Developer owns six (6) or fewer Lots.

4.7  Home Qccupations. No home occupation shail be conducted or maintained in any
Lot other than one which is incidental to a business, profession or occupation of the Owner or
oceupant of any such Lot and which is generally or regularly conducted in another location away
from such Lot. Nothing contained herein shall be construed or interpreted 1o affect the activities of
Developer in the sale of Lots as a part of the Development of the Real Estate, including, specifically,
Developer's right ta post such signs and maintain such model residences as it deems necessary until
such time as Developer's last Lot is sold.

48  Parking. No parking shall be allowed on the streets except for emergencies. Any
vehicle parked on the street shall be subject to towing at the Owner's expense.

4.9  Other UJse Restrictions Contained in Plat Covenants and Restrictions. The Villas At

Kensington Farms Plat Covenants and Restrictions recorded as Instrument No. 200 2‘61{&237I,
in the Office of the Recorder of Marion County (the "Plat Covenants and Restrictions)) relating to
the Real Estate contain additional restrictions on the use of the Lots in the Real Estate, including
without limitation prohibitions against commercial use and nuisances and restrictions relating to
temporary structures, vehicle parking, signs, mailboxes, garbage and refuse disposal, storage tanks,
water supply and sewage systems, ditches and swales, drivoways, antenna and satellite dishes,
awnings, fencing, swimming peols, solar panels and outside lighting. Such prohibitions and
restrictions contained in the Plat Covenants and Restrictions are hereby incorporated by reference
as though fully set forth herein.

4.10  Withrespect to any lake or pond located within the Real Estate which shall be owned
by various lot owners or the Association, there shall be no fishing, swirmming, boating, ice skating
or other recreational activities permitted thereon and no Lot Owner shall construct or locate any
dock, deck, pier or float adjacent to or upen any lake or pond within the Real Estate.

ARTICLE Y
TATION
5.1  Membership, Each Owner of a Residence Unit automatically upon becoming an

Owner, shall be and become a member of the Association and shall remain a member of the
Assoctation so long as he or she owns the Residence Unit.
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5.2 Classes of Membership and Vote. The Association shall have two (2) classes of

membership, as follows:

(i) Class A Members. Class A members shall be all Owners other than
Developer {unless Class B membership has been converted to Class A membership as
provided in the following subparagraph (ii), in which event Developer shall then have a
Class A membership). Each Class A member shall be entitled to one (1) vote for each
Residence Unit owned by Owner.

(if)  Class B Member. The Class B member shall be the Developer. The Class B
member shail be entitled to four (4) votes for each unsold Lot within the Real Estate. The
Class B membership shall cease and terminate and be converted to Class A membership
upon the "Applicable Date” {as such term is hereinafter defined in paragraph 5.3).

53  Applicable Date. As used herein, the term "Applicable Date™ shall mean the date
when the total votes outstanding in the Class A membership is equal to the total votes outstanding
in the Class B membership, or five (5) years after the first Lot in the Real Estate is conveyed to an
Owner, or such date as determined by Developer, whichever comes first.

5.4  Multiple or Entity Owners. Where more than one petson or entity constitutes the
Ovwmer of a Residence Unit, all such persons or entities shall be members of the Association, but the
single vote in respect of such Residence Unit shall be exercised as the persons or entities holding an
interest in such Residence Unit determine among themselves. In no event shall more than one
person ¢xercise a Residence Unit's vote under Paragraph 5.2 (in the case of Class A membership).
No Residence Unit's vote shall be split,

5.5  Board of Directors. The members of the Association shall elect a Board of Directors
of the Association as prescribed by the Association's Articles of Incorporation and By-Laws. The
Board of Directors of the Association shall manage the affairs of the Association.

5.6  Professiona] Management. No contract or agreement for professional management
of the Association, nor any contract between Developer and the Association, shall be for a term in
excess of three (3) years. Any such agreement or contract shall provide for termination by either
party with or without canse, without any termination penalty, on written notice of ninety (90) days
or less.

5.7  Responsibilities of the Associatipn. The responsibilities of the Association include,
but shall not be limited to:

(i) Maintenance of the Common Areas including any and all improvements
thereon in good repair as the Association deems necessary or appropriate including streets,
sidewalks and recreation areas.
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(ii)  Installation and replacement of any and all improvements, signs, lawn, foliage
and landscaping in and upon the Common Areas as the Association deems necessary or
appropriate,

(i)  Maintenance, repair and replacement of all private street or entrance signs,

(iv)  Mowing of lawns located on any Lot as well as in any street right of way
which lawns shall be considered part of the Common Areas for purposes of maintenance
only. Owners shall be responsible for edging around fences, shrubs and bushes,
Maintenance of lawns shall mean solely the mowing of grass and the care, fertilizing,
trimming, removal and replacement of frees planted by the Developer. It shall not include
the fertilizing or watering of lawns on Lots which shall be the responsibility of the Owner
nor the care and maintenance of (i) shrubs, (ii) trees which were not planted by Developer,
(iii) flowers, or (iv) other plants on any Lot, nor shall maintenance of lawns mean the
mowing of grass within any fenced portion of any Lot for which permission to fence has
been granted as herein provided.

(v)  Replacement of the drainage system in and upon the Common Areas as a
Association deems necessary or appropriate and the maintenance of any drainage system
installed in or upon the Common Areas by Developer or the Association. Nothing herein
shall relieve or replace the obligation of the Owner, including any builder, of a Lot subject
to an Easement to keep the portion of the drainage system and Easement on the Lot free from
obstructions so that the storm water drainage will be unimpeded,

{vi)  Procuring and maintaining for the benefit of the Association, its officers and
Board of Directors and the Owners, the insurance coverage required under this Declaration
and such other insurance as the Board of Directors deems necessary or advisable.

(vil) Payment of taxes, if any, assessed against and payable with respect to the
Common Areas.

(viii) Assessment and collection from the Owners of the Common Expenses.

(ix)  Contracting for such services as tnanagement, snow removal, Common Area
maintenance, trash removal on a weekly basis, or other services as the Association deems
necessary or advisable. For snows 2" or greater, snow removal by the Association shail
include snow removal of streets and driveways.

(x)  Enforeing the rules and regulations of the Association and the requirements
of this Declaration, the Plat Covenants and Restrictions and the zoning covenants and
commitments.
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58 Powers ofthe Association. The Asscciation may adopt, amend, or rescind reasonable
rules and regulations (not inconsistent with the provisions of this Declaration) governing the use and
enjoyment of the Common Areas and the management and administration of the Association, as the
Association deems necessary or advisable. The rules and regulations promulgated by the
Association may provide for reasonable interest and late charges on past due installments or any
regular or special assessments or other charges against any Residence Unit or Lot. The Association
shall furnish or make copies available of its rules and regulations to the Owners prior to the time
when the rules and regulations become effective,

3.5  Compensation. No director or officer of the Association shall receive compensation
for services as such director or officer except to the extent expressly authorized by a majority vote
of the Owners present at a duly constituted meeting of the Association members.

5.10  Non-liability of Directors and Officers. The directors and officers of the Association
shall not be liable to the Owners or auy other persons for any error or mistake of judgment in
carrying out their duties and responsibilities as directors or officers of the Association, except for
their own individual willful misconduct or gross negligence. It is intended that the directors and
officers of the Association shall have no personal lability with respect to any contract made by them
on behalf of the Association except in their capacity as Owners,

5.11 Indemnity of Directors and Qfficers. The Association shall indemnify, hold harmless
and defend any person, his or her heirs, assigns and legal representatives (collectively, the
"Indemnitee") made or threatened to be made a party to any action, suit or proceeding by reason of
the fact that he or she is or was a director or officer of the Association, against all costs and expenses,
including attorneys fees, actually and reasonably incurred by the Indemnitee in connection with the
defense of such action, suit or proceeding, or in connection with any appeal thereof, except in
relation to matters as to which it shall be adjudged in such action, suit or proceeding that such
Indemnitee is guilty of gross negligence or willful misconduct in the performance of his or her
duties, The Association shall also reimburse any such Indemnitee for the reasonable costs of
settlement of or for any judgment rendered in any action, suit or proceeding, unless it shall be
adjudged in such action, suit or proceeding that such Indemnitee was guilty of gross negligence or
willful misconduet. In making such findings and notwithstanding the adjudication in any action, suit
or proceeding against an Indemnitee, no director or officer shali be considered or deemed to be guilty
of or liable for gross negligence or willful misconduct in the performance of his or her duties where,
acting in good faith, such director or officer relied on the books and records of the Association or
statements or advice made by or prepared by any managing agent of the Association or any director
or officer of the Association, or any accountant, attorey or other persen, firm or corporation
employed by the Association to render advice or service, unless such director or officer had actual
knowledge of the falsity or incorrectness thereof, nor shall a director be deemed guilty of gross
negligence or willful misconduct by virtue of the fact that he or she failed or neglected to attend a
meeting or meetings of the Board of Directors of the Association. The costs and expenses incurred
by an Indemnitee in defending any action, suit or proceeding may be paid by the Association in
advance of the final disposition of such action, suit or proceeding upon receipt of an undertaking by
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ar on behalf of the Indemnitee to repay the amount paid by the Association if it shall ultimately be
determined that the Indemnitee is not entitled to indemnification or reimbursement as provided in
this Paragraph 5.11.

5.12 Bond The Board of Directors of the Association shall provide surcty bonds on
directors, officers, employees, and other personas handling or responsible for the Association’s
funds, indemnifying the Association against larceny, theft, embezzlement, forgery, misappropriation,
wrongful abstraction, willful misapplication and other acts of fraud or dishonesty in such sums and
with such sureties as may be approved by the Board of Directors, and any such bond may
specifically include protection for any insurance proceeds received for any reason by the Board of
Directors. The expense of any such bonds shall be a Common Expense. In addition to the other
insurance required herein, the Board shall also obtain, as a Common Expense, worker's
compensation insurance, if and to the extent necessary.

5.13  Self-Help. Inaddition to any other remedies provided for herein, the Association or
its duly authorized agent shall have the power to enter upon 2 Lot or any portion of the Common
Area to abate or remaove, using such force as may be reasonably necessary, any erection, thing or
condition which violates this Declaration, the Bylaws, the rules and regulations, or the use
restrictions. Unless an emergency situation exists, the board shall give the violating Owner five (5)
days' written notice of its intent to exercise self-help. All costs of self-help, including reasonable
atiorneys' fees and paraprofessional fees actually incurred shall be assessed against the violating
Owner and shall be collected as provided for herein for the collection of assessments,

5.14 Right of Entry. The Association shall have the right, in addition to and not in
limitation of all the rights it may have, to enter into structures and upon Lots for emergency, security,
or safety purposes, which right may be exercised by the Association's Board of Directors, officers,
agents, employees, managers, and all police officers, firefighters, ambulance personnel, and similar
emergency personnel in the performance of their respective duties. Except in an emergency
situation, entry shall only be during reasonable hours and after reasonable notice to the Owner or
occupant of the Lot.

ARTICLE VI
ARCHITECTU REVIEW COMMITTEE

6.1  Creation. There shall be, and hereby is, created and established the Architectural
Review Committee to perform the functions provided for herein. At all times during the
Development Period, the Architectural Review Committee shall consist of three (3) members
appointed, from time to time, by Developer and who shall be subject to removal by Developer at any
time with or without cause. After the last Lot owned by Developer is sold or such sooner date as
determined by Developer, the Architectural Review Committee shafl be a standing committee of the
Association, consisting of three (3) persons appointed, from time to time, by the Board of Directors
of the Association. The Board of Directors may at any time after the end of the Development Period
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remove any member of the Architectural Review Committee at any time upon a majority vote of the
members of the Board of Directors.

6.2 Purposes and Powers of the Architectural Review Comumittee. The Architectural

Review Committee shall review and approve the design, appearance and location of all residences,
buildings, structures or any other improvements placed by any person, including any builder, onany
Lot, and the installation and removal of any trees, bushes, shrubbery and other landscaping on any
Lot, in such a manner as to preserve and enhance the value and desirability of the Real Estate and
to preserve the harmonious relationship among structures and the natural vegetation and topography,
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)] In General No residence, building, structure, satellite dish, antenna,
walkway, yard ormament, fence, deck, wall, patio or other improvement of any type or kind
shall be erected, constructed, placed or altered on any Lot and no change shall be made in
the exterior color of any Residence Unit or accessory building located on any Lot without
the prior written approval of the Architectural Review Committee. Such approval shall be
obtained only after written application has been made to the Architectural Review
Committee by the Owner of the Lot requesting authorization from the Architectural Review
Committee. Such written application shall be in the manner and form prescribed from time
to time by the Architectura] Review Committee and, in the case of construction or placement
of any Improvement shall be accompanied by two (2) complete sets of plans and
specifications for any such proposed construction or replacement. Such plans shall include
plot plans showing the location of the improvement proposed to be constructed or placed
upon the Lot, each properly and clearly designated. Such plans and specifications shall set
forth the color and composition of all exterior materials proposed to be used and any
proposed landscaping, together with any other material or information which the
Architectural Review Committee may reasonably require, Unless otherwise specified by the
Architectural Review Commitiee, plot plans shall be prepared by either a registered land
surveyor, engineer or architect. It is contemplated that the Architectural Review Committee
will review and grant general approval of the floor plans and exterior styles of the homes
expected to be offered and s0ld by the builders and that such review and approval will occur
prior to the builders selling any homes in the community. Unless otherwise directed in
writing by the Architectural Review Committee, once a builder has received written approval
of a particular floor plan and exterior style, it shall not be necessary to reapply to the
Architectural Review Committee in order for such builder to build the same floor plan and
exterior style on other Lots,

(ii)  Powerof Disapproval. The Architectural Review Committee may refuse to
approve any application made as required under Paragraph 6.2(i) above (a "Requested
Change™) when:

(a)  The plans, specifications, drawings or other material submitted are
inadequate or incomplete, or show the Requested Change to be in violation of any
restrictions in this Declaration or in a Plat of any part of the Real Estate;
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(b)  Thedesign orcolor scheme of a Requested Change is not in harmony
with the general surroundings of the Lot or with the adjacent buildings or structures,
as determined in the sole discretion of the Architectural Review Committee; or

(c}  The Requested Change, or any part thereof, in the opinion of the
Architectural Review Committee, would not preserve or enhance the value and
desirability of the Real Estate or would otherwise be contrary to the interests, welfare
or rights of the Developer or any other Owner, as determined in the sole discretion
of the Architectural Review Committee,

(iti)  Rules and Regulations. The Architectural Review Committee, from time to
time, may promulgate, amend or modify additional rules and regulations as it may deem
necessary or desirable to guide Owners as {o the requirements of the Architectural Review
Committee for the submission and approval of items to it. Such rules and regulations may
set forth additional requirements to those set forth in this Declaration or a Plat of any part of
the Real Estate, as long as the same are not inconsistent with this Declaration or such Plat(s).
Compliance with these rules and regulations shall not relieve Owners of their obligation to
comply with any and all applicable zoning ordinances, laws, restrictions, or any other similar
requirement.

6.3  Duties of the Architectural Review Committce. If the Architectural Review

Committee disapproves a Requested Change, it shall provide written notice stating the reason for
such disapproval, to the Owner. If the Architectural Review Committee does not disapprove a
Requested Change within thirty (30) days after all required information on the Requested Change
shall have been submitted to it, then such Requested Change shall be deemed approved. One Copy
of submitted material shall be retainied by the Architectural Review Committee for its permanent
files.

6.4  Liability of the Architectural Review Committes, Neither the Architectural Review

Committee, the Association nor any agent of any of the foregoing, shall be responsible in any way
for any defects in any plans, specifications or other materials submitted to it, nor for any defects in
any work done according thetelo or for any decision made by it unless made in bad faith or by
willful misconduct.

6.5  Inspection. The Architectural Review Committee or its representative may, but shall
not be required to, inspect work being performed to assure compliance with this Declaration and the
materials submitted to it pursuant to this Article VI and may require any work not consistent with
the approved Requested Change, or not approved, to be stopped and removed.
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6.6  Nonapplication to Developer. Notwithstanding the provisions of this Article VI or
any other provisions of this Declaration requiring the approval of the Architectural Review
Committee, Developer and any entity related to Developer shall not be required to apply for or
secure the approval of the Architectural Review Committee in connection with any construction,
installation, painting or repainting by Developer, or any entity related to Developer of any residence,
building, structure, or other improvement on the Real Bstate or the instailation or removal of any
trees, shrubs or other landscaping on the Real Estate.

6.7 Remedies for Failure to Obtain Approval. In the event any construction or
medifications are made without first obtaining approval of the Architectural Review Committee as
required herein or any construction is being performed other than in accordance with Architectural
Review Committee approved plans and architectural guidelines and standards, the Declarant, the
Association and the Architectural Review Committee shall have the powers of enforcement granted
to the Association gencrally for purposes of this Declaration and may require any modifications,
construction, changes or improvements undertaken or installed without or contrary to the approval
of the Architectural Review Committee and such architectural guidelines and standards to be
removed or renovated by whatever means the Developer, the Association and/or Architectural
Review Committee deem appropriate, with the costs thercof, including costs of collection and
attorneys' fees and paraprofessional fees to become a lien against the defaulting Owner's Lot in the
manner described in Section 7.7 hereof.

ARTICLE VII

ASSESSMENTS

7.1  Purpose of Assessments. The purpose of Regular and Special Assessments is to
provide funds to maintain and improve the Common Areas and related facilities for the benefit of
the Owners, and the same shall be levied for the following purposes: (i} to promote the health, safety
and welfare of the residents occupying the Real Estate, (ii) for the improvement, maintenance and
repair of the Commeon Areas, the improvements, lawn foliage and landscaping within and upon the
Common Arcas, any Easement (which is the responsibility of the Association) and drainage system,
and (jii) for the performance of the responsibilities specifically provided for herein. A portionofthe
Regular Assessment shall be set aside or otherwise allocated in a reserve fund for the purpose of
providing repair and replacement of any capital improvements which the Association is required to
maintain,

72  Regular Assessments. The Board of Directors of the Association shall have the right,
power and authority, without any vote of the members of the Association, to fix from time to time
the Regular Assessment against each Residence Unit at any amount not in excess of the Maximum
Regular Assessment as follows:
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(i) Until December 31, 2001, the Maximum Regular Assessment on any
Residence Unit for any calendar year shall not exceed $324.00 or $27.00 per month.

(i)  Until December 31, 2001, the Meximum Regular Assessment on any
Residence Unit far any calendar year shall may be increased by not more than fifteen percent
{15%) above the Regular Assessment for the previous calendar year without a vote of the
members of the Association as provided in the following subparagraph (iit).

(ii)  From and after January 1, 2002, the Board of Directors of the Association
may fix the Regular Assessment at an amount in excess of the maximum amount specified
in subparagraph (ii) above only with the approval of a majority of those members of each
class of members of the Association who cast votes in person or by proxy at a meeting of the
members of the Association duly called for such purpose.

(iv)  Each Residence Unit shall be assessed an equal amount for any Regular
Assessment, excepting any proration for ownership during cnly a portion of the assessment
period.

7.3  Special Assessments. In addition to Regular Assessments, the Board of Directors of
the Association may make Special Assessments up to Fifty Dollars ($50.00) against each Residence
Unit, for the purpose of defraying, in whole or in part, the cost of constructing, reconstructing,
repairing or replacing any capital improvernent which the Association is required to maintain or the
cost of special maintenance and repairs or to recover any deficits (whether from operations or any
other loss) which the Association may from time to time incur, Any Special Assessments exceeding
Fifty Dollars ($50.00) per year for each Residence Unit shall require the assent of two-thirds (2/3)
of the members of each class of members of the Association who cast votes in person or by proxy
al a duly constituted meeting of the members of the Association called for such purpose.

7.4  No Assessment Against Developer or Builders During the Development Period.
Neither the Developer tor, except as otherwise provided in Paragraph 7.8 and Article 9 below, any

builder nor any related entity shall be assessed any portion of any Regular or special Assessment
during the Development Period.

7.5 Date_of Commencement of Regular or Special Assessments: Due Dates, The

Regular Assessment or Special Assessment, if any, shall commence as to each Residence Unit on
the first day of the first calendar month following the first conveyance of such Residence Unit to an
Owner who is not one of the persons named in Paragraph 7.4 above.

At closing the Owner shall pay an amount equal to one (1) year's Regular Assessment which
shall be applied against the obligations set forth in Asticle VII.
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The Board of Directors of the Association shall fix the amount of the Regular Assessment

at least thirty (30) days in advance of each annual assessment period. Written notice of the Regular
Assessment, any Special Assessments and such other assessment notices as the Board of Directors
shall deem appropriate shall be sent to each Owner subject thereto. The due dates for all assessments
shall be established by the Board of Directors. The Board of Directors may provide for reasonable
interest and late charges on past due installments of assessments. In the event that the Board of
Directors fails for any reasen to determine the assessments for the succeeding year, then and until
such time as the assessments shall have been determined as provided herein, the assessments in
effect for the then current year shal] continue for the succeeding year.

&45700.4

7.6  Failure of Owner to Pay Assessments,

(i) No Owner shall be exempt from paying Regular Assessments and Special
Asgessments due to such Owner's nonuse of the Common Areas or abandonment of the
Restdence Unit or Lot belonging to such Owner. If any Owner shall fail, refuse or neglect
to make any payment of any assessment (or pericdic installment of an assessment, if
applicable) when due, the licn for such assessment (as described in Paragraph 7.7 below)
may be foreclosed by the Board of Directors of the Association for and on behalf of the
Association as a mortgage on real property or as otherwise provided by law. Any past due
assessments shall be subject to an interest charge at the rate of interest paid on judgments but
not less than twelve percent (12%) per year. Upon the failure of an Owner to make timely
payments of any assessment when due, the Board of Directors of the Association may in its
discretion accelerate the entire balance of any unpaid assessments and declare the same
immediately due and payable, notwithstanding any other provisions hereof to the contrary.
Int any action to foreclose the lien for any assessment, the Owner and any occupant of the
Residence Unit shall be jointly and severaily liable for the payment to the Association of
reasonable rental for such Residence Unit, and the Board of Directors shall be entitled to the
appointment of a receiver for the purpose of preserving the Residence Unit or Lot, and to
collect the rentals and other profits therefrom for the benefit of the Association to be applied
to the unpaid assessments. The Board of Directors of the Association, at its option, may in
the alternative bring suit to recover a money judgment for any unpaid assessment without
foreclosing or waiving the lien securing the same. In anty action to recover an assessment,
whether by foreclosure or otherwise, the Board of Directors of the Association, for and on
behalf of the Association, shall be entitled to recover from the Owner of the respective
Residence Unit or Lot, costs and expenses of such action incurred (including but not limited
1o reasonable attoreys’ fees) and Interest from the datesuch assessments were due until paid.

(ii) Al payment shall be applied first to costs and attorneys' and paraprofessional
fees, then to late charges, then to interest, then to delinguent assessments, then to any unpaid
installments of the annual assessment or special assessments which are not the subject matter
of suit in the order of their coming due, and then to any unpaid installments of the annual
assessment or special assessments which are the subject matter of suit in the order of their
coming due.
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(iij)  Notwithstanding anything contained in this Paragraph 7.6 or elsewhere in this
Declaration, any sale or transfer of a residence Unit or Lot to a Mortgagee pursuant to a
foreclosure of its mortgage or conveyance in licu thereof, or a conveyance to any person at
a public sale in the manner provided by law with respect to mortgage foreclosures, shall
extinguish the lien of any unpaid assessments (or periodic installments, if applicable) which
became due prior to such sale, transfer or conveyance; provided, however, that the
extinguishment of such lien shall not relieve the prior Owner from personal liability therefor.
No such sale, transfer or conveyance shall relieve the Residence Unit, or the purchaser
thereof, at such foreclosure sale, or the grantee in the event of conveyance in lieu thereof,
from liability for any assessments {or periodic installments of such assessments, if
applicable) thereafter becoming due or from the lien therefor.

7.7 Creation of Lien and Persona] Obligation. Each Owner (other than the Developer or
a builder during the Development Period) of a Residence Unit or Lot by acceptance of a deed
therefor, whether or not it shall be so expressed in such deed, is deemed to covenant and agree to pay
to the Association (i) regular assessments for Common Expenses ("Regular Assessments”) and
(ii) special assessments for capital improvements and operating deficits and for special maintenance
and repairs ("Special Assessments”™). Such assessments shall be established, shall commence upon
such dates and shall be collected as herein provided. All such assessments, together with interest,
late fees, costs of collection and reasonable attorneys' fees, shall be a continuing lien upon the
Residence Unit or Lot against which such assessment is made prior to all other liens except only
(i) tax liens on any Residence Unit or Lot in favor ' of any unit of government or special taxing
district and (ii) the lien of any first mortgage ofrecord. Each such assessment, together with interest,
costs of collection and rcasonable attorneys' fees, shall also be the personal obligation of the Owner
of the Residence Unit or Lot at the time such assessment became due and payable. Where the Owner
constitutes more than one person, the liability of such persons shall be joint and several. The
personal obligation for delinquent assessments (as distinguished from the lien upon the Residence
Unit) shall not pass 1o such Owner's successors in title unless expressly assumed by them. The
Association, upon request of a proposed Mortgages or proposed purchaser having a contractual right
to purchase a Residence Unit, shall furnish to such Mortgagee or purchaser a statement setting forth
the amount of any unpaid Regular or Special Assessments or other charges against the Residence
Unit or Lot. Such statement shall be binding upon the Association as of the date of such statement.

7.8 Expense Incurred to Clear Drainage Utility and er Deemed a Speci
Assessment, As provided in Paragraph 1.7 above, the Owner of any Lot subject 1o an Easement,
including any builder, shall be required to keep the portion of said Easement on the Lot free from
obstructions so that the storm water drainage will not be impeded and will not be changed or altered
without a permit from the City of Lawrence and prior written approval of the Developer. Also, no
structures or improvements, including without limitation decks, patios, fences, walkways or
landscaping of any kind, shall be erected or maintained upon said easements, and any such structure
or improvement so eérected shall, at Developer's written request, be removed by the Owner at the
Owner's sole cost and expense. I, within thirty (30) days after the date of Developer's written
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request, such Owner shall not have commenced and diligently and continuously effected the removal
of any obstruction of storm water drainage or any prohibited structure or improvement, Developer
may, on behalf of the Association, enter upon the Lot and cause such obstruction, structure or
improvement to be removed so that the Easement is returned 10 its original designed condition. In
such event, Developer, on behalf of the Asscciation, shall be entitled to recover the full cost of such
work from: the offending Owner and such amount shall be deemed a Special Assessment against the
Lot owned by such Owner which, if unpaid, shall constitute a lien against such Lot and may be
collected by the Association pursuant to this Article 7 in the same manner as any other Regular
Assessment or Special Assessment may be collected,

7.9 Capitalization of Association. Upon acquisition of record title to a Residence Unit
from Developer, each Owner shall contribute to the capital of the Association an amount equal to
twenty-five percent (25%) of the amount of the annual Regular Assessment for Common Expenses.
All such amounts shall be set aside as capital replacement‘working capital reserve, and shali not be
utilized by Developer or the Association until after the Development Period.

ARTICLE VIII

INSURANCE

8.1  Casualty Insurance. The Association shall purchase and maintain fire and extended
coverage Insurance in an amount equal to the full insurable replacement cost of any improvements
owned by the Association. If the Association can obtain such coverage for a reasonable amount, it
shall also obtain "all risk coverage." The Association shall also insure any other property, whether
real or personal, owned by the Association, against loss or damage by fire and such other hazards
as the Association may deem desirable. Such insurance policy shall name the Association as the
insured. The insurance policy or policies shall, if possible, contain provision that the insurer
{i) waives its rights to subrogation as to any claim against the Association, its Board of Directors,
officers agents and guests and (ii) waives any defense to payment based on invalidity arising from
the acts of the Insured. Insurance proceeds shall be used by the Association for the repair or
replacement of the property for which the insurance was carded.

8.2  Liability Insurance. The Association shall also purchase and maintain a master
comprehensive public liability insurance policy in such amount or amounts as the Board of Directors
shal] deem appropriate from time to time, but in any event with a minimum combined limit of One
Million Dollars ($1,000,000) per occurrence. Such comprehensive public liability insurance shall
cover all of the Common Areas and shall inure to the benefit of the Association, its Board of
Directors, officers, agents and employees, any committee of the Association or of the Board of
Directors, all persons acting or whe may come to act as agents or employees of any of the foregoing
with respect to the Real Estate and the Develaper.
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8.3  Other Insurance. The Association shall also purchase and maintain any other
Insurance required by law to be mainiained, including but not limited to workers compensation and
occupational disease insurance, and such other insurance as the Board of Directors shall from time
to time deem necessary, advisable or appropriate including but not limited to officers' and directors'
liability insurance.

8.4  Miscellanecus. The premiums for the insurance described above shall be paid by the
Association as part of the Common Expenses.

ARTICLE IX

MAINTENANCE

5,1  Maintenance of Lots and Improvements. Except to the extent such maintenance shall
be the responsibility of the Association under any of the foregoing provisions of this Declaration,
it shall be the duty of the Owner of each Lot, including any builder during the building process, to
keep the grass on the Lot properly cui and keep the Lot, including any Drainage Utility and Sewer
Easements located on the Lot, free of weeds, trash or construction debris and ctherwise neat and
attractive in appearance, including, without limitation, the property maintenance of the exterior of
any structures on such Lot. In the event that the Board of Directors of the Association determines
that (i) any Owner has failed or refused to discharge properly his or her obligations with regard to
the maintenance, repair, or replacement of items for which he or she is responsible hereunder or
otherwise; or (ii) that the need for maintenance, repair, or replacement, which is the responsibility
of the Association hereunder, is caused through the willful or negligent act of an Owner, his or her
family, guests, lessees, or invitees, and is not covered or paid for by insurance, in whole or in part,
then, in that event, the Association, except in the event of an emergency situation, shall give the
Owner written notice of the Association’s intent to provide such necessary maintenance, repair, or
replacement, at the Owner's sole cost and expense; the notice shall set forth with reasonable
particularly the maintenance, repairs, or replacement required and shall advise the Owner to
complete the same within three (3) days from the date of such notice; provided, however, that if the
same is not capable of completion within the three (3) day period, such notice shall advise the Owner
to immediately commence such work which shall be completed within a reasonable time. If any
Owner does not comply with the provisions hereof, the Association may provide any such
maintenance, repair, or replacement at Owner's sole cost and expense, and the cost thereof shall
become a Special Assessment to which such Owner is subject and shall become a lien against the
Lot. Neither the Association nor any of its agents, employees or contractors shall be liable for any
damage which may result from any maintenance work performed hereunder.

92  Damage lo Common Areas. In the event of damage to or destruction of any part of
the Commeon Areas or any improvements which the Association is required to maintain hereunder,
the Association shall repair or replace the same to the extent of the availability of insurance
proceeds, If such insurance proceeds are insufficient to cover the costs of repair or replacement of
the property damaged or destroyed, the Association may make a Special Assessment against all
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Owners to cover the additional cost of repair or replacement not covered by the insurance proceeds
or against such Owners who benefit by the Special Assessments if less than all benefit.
Notwithstanding any obligation or duty of the Association hereunder to repair or maintain the
Common Areas, if, due to the willful, intentiona] or negligent acts or omissions of any Owner
(including any builder) or of a member of the owner's family or of a guest, tenant, invitee or other
occupant of visitor of such Owner, damage shall be caused to the Common Areas, or if maintenance,
repairs or replacements shall be required thereby which would otherwise be a Common Expense,
then the Association shall cause such repairs to be made and such Owner shall pay for such damage
and such maintenance, repairs and replacements, unless such loss is covered by the Asscciation's
Insurance with such policy having a waiver of subrogation clause. If not paid by such Owner upon
demand by the Association, the cost of repairing such damage shall be added to and constitute &
Special Assessment against such Owner, whether or not a builder, and its Residence Unit and Lot,
to be collected and enforced in the manner provided in this Declaration for the collection and
enforcement of assessments in general.

93  Common Driveways. When two (2) Residence Units share a driveway or portion of
a driveway, then the Owner of each Residence Unit shall be equally responsible for the maintenance
of the shared portion of the driveway. No Owner shall block access to the one-half (}3) of the
driveway or garage used for the other Residence Unit. Either Owner of a Residence Unit may
institute repair or maintenance of the shared portion of the driveway and the other Residence Unit
Owner shall be equally responsible for the cost of the repair or maintenance. If a Owner fails to
contribute for the Owner's share of the cost of repair or maintenance, the other Owner may entitled
to receive costs, expenses and reasonable attomeys' fees in pursuing collection of the costs.

ARTICLE X

MORTGAGES

10.1 Notice to_Mortgagees. The Association, upon request, shall provide to any
Mortgagee a written certificate or notice specifying unpaid assessments and other defaults, if any,
of the Owner of a Residence Unit or Lot in the performance of the Owner's obligations under this
Declaration or any other applicable documents.

10.2 Naotice to Association. Any Mortgagee who holds a first mortgage lien on a Lot or
Residence Unit may notify the Secretary of the Association of the existence of such mortgage and
provide the name and address of the Mortgagee. A record of the Mortgagee and name and address
shall be maintained by the Secretary of the Association and any notice required to be given to the
Mortgagee pursuant to the terms of this Declaration, the By-Laws of the Association or otherwise
shall be deemed effectively given if mailed to the Mortgagee at the address shown in such record in
the time provided. Unless notification of a Mortgage and the name and address of the Mortgagee
are furnished to the Secretary, as herein provided, no notice to any Mortgagee as may be otherwise
required by this Declaration, the By-Laws of the Association or otherwise shall be required and no
Mortgagee shall be entitled to vote on any matter to which it otherwise may be entitled by virtue of
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this Declaration, the By-Laws of the Association, & proxy granted to such Mortgagee in connection
with the mortgage, or otherwise.

103 Mortgagees Rights Upon Default by Association. If the Assoeiation fails (i) to pay

taxes or the charges that are in default and that have or may become charges against the Common
Areas, or (ji) to pay on a timely basis any premium on hazard insurance policies on Common Areas
or to secure hazard insurance coverage for the Common Areas upon lapse of a policy, then the
Mortgagee on any Lot or Residence Unit may make the payment on behalf of the Association.

ARTICLE XI
NDMENTS

11.1 By the Association. Except as otherwise provided in this Declaration, amendments
to this Declaration shall be proposed and adopted in the following manner:

) Notice, Notice of the subject matter of any proposed amendment shall be
included in the notice of the meeting of the members of the Association at which the
proposed amendment is fo be considered.

(ii)  Resolution. A resolution to adopt a proposed amendment may be proposed
by the Board of Directors or Owners having in the aggregate at least ten percent (10%) of
votes of all Owners.

(iii) Meeting. The resolution concerning a proposed amendment must be adopted
by the vote required by Paragraph 11.1(iv) at & meeting of the members of the Association
duly called and held in accordance with the provisions of the By-Laws.

(iv)  Adoption. Any proposed amendment to this Declaration must be approved
by a vote of not less than eighty percent (80%) in the aggregate of a Quorum (as defined in
the Bylaws of the Association ) of all Owners voting at a meeting; provided, that any such
amendment shall require the prior written approval of a Developer so long as Developer or
any entity related to the Developer owns any Lot or Residence Unit within and upon the Real
Estate. In the event any Residence Unit is subject to a first mortgage, the Mortgagee shall
be notified of the meeting and the proposed amendment in the same manner as an Owrer,
if the Mortgagee has given prior notice of its mortgage interest to the Board of Directors of
the Association in accordance with the provisions of the foregoing Paragraph 10.2.

) Mortgagees' Vote On Special Amendments. No amendments to this
Declaration sha}l be adopted which changes any provision of this Declaration which would

be deemed 1o be of a material nature by the Federal National Mortgage Association under
Section 601.02 of Part V, Chapter 4, of the Fannie Mae Selling Guide, or any similar
provision of any subsequent guidelines published in lieu of or in substitution for the Selling
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Guide, or which would be deemed to require the first Mortgagee's consent under the Freddie
Mag Sellers and Servicers Guide, Vol. 1, Section 2103(d) without the written approval of at
least sixty-seven percent (67%) of the Mortgagees who have given prior notice of their
mortgage interest to the Board of Directors of the Association in accordance with the
provisions of the foregoing Paragraph 10.2.

Any Mortgagee which has been duly notified of the nature of any proposed amendment shall
be deemed to have approved the same if the Mortgagee or a representative thereof fails to appear at
the meeting in which such amendment is to be considered (if proper notice of such meeting was
timely given to such Mortgagee) or if the Mortgagee does not send its written objection to the
proposed amendment prior to such meeting. In the event that a proposed amendment is deemed by
the Board of Directors of the Asscciation to be one which is not of a material nature, the Board of
Directors shall notify all Mortgagees, whose interests have been made known to the Board of
Directors, of the nature of such proposed amendment, and such amendment shall be conclusively
deemed not material if no Mertgagee so notified objects to such proposed amendment within thirty
{30) days of the date such notices are mailed and if such notice advises the Mortgagee of the time
limitation contained in this sentence.

11.2  Bythe Developer, Developer hereby reserves the right, so long as Developer or any
entity related to Developer owns any Lot or Restdence Unit within and upon the Real Estate, to make
any amendments to this Declaration, without the approval of any other person or entity, for any
purpose reasonably deemed necessary or appropriate by the Developer, including without limitation:
to bring Developer or this declaration into compliance with the requirement of any statute,
ordinance, regulation or order of any public agency having jurisdiction thereof; to conform with
zoning covenants and conditions; to comply with the requirements of the Federal National Mortgage
Association, the Government National Mortgage Association, the Federal Home Loan Mortgage
Corporation, the Department of Housing and Urban Development, the Veterans Administration or
any other governmental agency or to induce any of such agencies to make, purchase, sell, insure or
guarantee first mortgages; or to correct clerical or typographical errors in this Declaration or any
amendment or supplement hereto; provided that in no event shall Developer be entitled to make any
amendment which, in the opinion of Developer, has a material adverse effect on the rights of any
Mortgagee, or which, in the opinion of the Developer, substantially impairs the rights granted by this
Declaration to any Owner or substantially increases the obligations imposed by this Declaration on
any Owner unless the Owner consents in writing to such amendment.

11.3  Recording. Eachamendment to this Declaration shall be executed by Developer only
in any case where Developer has the right to amend this Declaration without any further consent or
approval, and otherwise by the President or Vice President and Secretary of the Association;
provided that any amendment requiring the consent of Developer shall contain Developer’s signed
consent. All amendments shall be recorded in the office of the Recorder of Marion County, Indiana,
and no amendment shall become effective until so recorded.
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ARTICLE Xl
PARTY WALLS

12.1  General Rules of Law to Apply. Each wall which is built as a part of the original
construction of the homes upon the Real Estate and placed on the dividing lines between the
Residence Units shall constitute a party wall, and, to the extent not inconsistent with the provisions
of this Article, the general rules of law regarding party walls and liability for property damage due
to negligence or willful acts or omissions shall apply thereto.

12.2  Sharing of Repair and Maintenance. The cost of reasonable repair and maintenance
of a party wall shall be shared equally by the Owners wha make use of the wall. For purposes of this
Article XII, the term "party wall" shall include the portion of the roof connecting the two (2)
Residence Units.

12.3  Destrmction by Fire or Other Casualty. Ifa party wall is destroyed or damaged by fire
or other casualty, any Owner who has used the wall may restore it, and the other Owner shall
contribute equaliy to the cost of restoration thereof, without prejudice, however, to the right of any
such Owner to call for 2 larger contribution from the others under any rule of law regarding liability
for negligent or willful acts or omissions,

12.4  Weatherproofing. Notwithstanding any other provision of this Article, an Owner who
by his negligent, malicious or willful act causes the party wall to be exposed to the elements shall
bear the whole cost of furnishing the necessary protection against such clements.

12.5 Righ ntribution Runs With Land. The right of any Owmer to contribution from
any other Owner under this Article shall be appurtenant to the land and shall pass to such Owner's
successors i title.

12.6 Boupdaries. "Plans," as that term is used herein, shall mean and refer to the floor and
building plans of any Residence Unit, together with any surveys and final elevation Plans. In the
event that any horizontal or vertical boundary line as shown on the plans do not coincide with the
actual location of the respective walls, floor, ceiling, driveway, or roof of any Residence Unit
because of inexactness of construction, settling after construction, or for any other reasen, then the
boundary line of such Residence Unit and its respective walls, floor, ceiling, driveway, or roof shall
be deemed to be, and treated for purposes of occupancy, possession, maintenance, decoration, and
use and enjoyment, as in accordance with the actual and existing construction. In such cases,
permanent easements for exclusive use shall exist in favor of the owner of each Residence Unit in
and to the space outside of the boundary lines of the Residence Unit and its respective walls, floor,
ceiling, driveway, or toof as indicated on the plans, but within the walls, floors, ceilings, driveway
or roof of the Residence Unit as they may actually exist.
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ARTICLE XIII

MISCELLANEQUS

13.1 Right of Enforcement. Violation or threatened violation of any of the covenants,
conditions or restrictions enumerated in this Declaration or in a Plat of any part of the Real Estate
now or hereafter recorded in the office of the Recorder of Marion County, Indiana, or zoning
commitment, or the Plat Covenants and Restrictions, shall be grounds for an action by Developer,
the Association, any Owner and all persons or entities claiming under them, against the person or
entity violating or threatening to violate amy such covenants, conditions, restrictions or
commitments. Available relief in any such action shall include recovery of damages or other sums
due for such violation, injunctive relief against any such violation or threatened violation, or
threatened violation, declaratory relief and the recovery of costs aud attorneys fees reasenably
incurred by any party successfully enforcing such covenants, conditions, restrictions or commitments
(which such costs shall become a lien on the violating Owner's Residence Unit or Lot subject to
foreclosure in the manner provided in Article VII); provided, however, that neither Developer, any
Owner nor the Association shall be liable for damages of any kind to any person for failing to
enforce any such covenants, conditions, restrictions or commitments.

132 Government Enforcement. The City of Lawrence, its successors and assigns, shall
have no right, power or authority to enforce any covenants, commitments, restrictions or other
timitations contained herein other than those covenants, commitments, restrictions or limitations that
expressly run in favor of the City of Lawrence.

13.3  Delay or Failure to Enforce. No delay or failure on the part of any aggrieved paity,
including without limitation the Developer, to invoke any available remedy with respect to any
violation or threatened violation of any covenants, conditions, restrictions or commitments
enumerated in this Declaration or in a Plat of any part of the Real Estate or otherwise shall be held
to be a waiver by that party (or an estoppel of that party to assert) any right available to it upon the
ocourrence, recurrence ot continuance of such viclation or violations.

13.4 Duration. These covenants, conditions and restrictions and all other provisions of this
Declaration (as the same may be amended from time to time as herein provided) shall run with the
land and shall be binding on ali persons and entities from time to time having any right, title or
interest in the Real Estate or any part thereof, and on all persons claiming under them, until
December 31, 2020 and thereafter shall continue automaticatly until terminated or modified by vote
of a majority of all Owners at any time thereafter; provided, however, that no termination of this
Declaration shall affect any easement hereby created and reserved unless all persons entitled to the
beneficial use of such easement shall consent thereto.
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13.5 Sgverability. Invalidation of any of the covenants, restrictions or provisions
contained in this Declaration by judgment or court order shall not in any way affect any of the other
provisions hereof, which shall remain in full force and effect.

13.6  Titles. The underlined titles preceding the various paragraphs and subparagraphs of
this Declaration are for the convenience of reference only, and none of them shall be used as an aid
to the construction of any provisions of this Declaration. Wherever and whenever applicable, the
singular form of any word shall be taken to mean or apply to the plural, and the masculine form shall
be taken to mean or apply to the feminine or to the neuter,

13.7 Applicable Law. This Declaration shall be governed by the laws of the State of
Indiana.

13.8  Government Financing Entities Approval. If there is Class B membership in the
Association and if there is financing provided for any of the Real Estate by the Federal Housing

Administration, Veterans Administration, Federal Home Loan Mortgage Corporation or the Federal
National Mortgage Association, and any of these entities requires that their consent be obtained prior
to amending this Declaration cr dedicating the Common Areas subject to this Declaration, then white
there is Class B Membership the Developer and the Association must obtain the consent of such
entity. Ifnone of the Real Estate is financed by any of such entities, then the Developer, while there
is a Class B Membership, or the Association may amend this Declaration or dedicate any Common
Areas without obtaining the consent of the above-referenced entities,

ARTICLE XIV

DEVELOPER'S RIGHTS

14.1  Access Rights, Developer hereby declares, creates and reserves an access easement
over and across all the Real Estate (subject to the limitations hereinafier provided in this
Paragraph 14.1) for the use of Developer and its representatives, agents, contractors and affiliates
during the Development Period. Notwithstanding the foregoing, the area of the access easement
created by this Paragraph 14.1 shall be limited to that part of the Real Estate which is not in, on,
under, over, across or through a building or other improvement or the foundation of a building or
ather improvement properly located on the Real Estate. The parties for whose benefit this access
casement is herein created and reserved shall exercise such access easement rights only to the extent
reasonably necessary and appropriate,

142 Signs. Developer shall have the right to use signs of any size during the Development
Period and shall not be subject to the Plat Covenants and Restrictions and this Declaration with
respect to signs during the Development Period.

5457004 -25-

11



143 Sales Offices and Models. Notwithstanding anything to the contrary contained in this
Declaration: or a Plat of any part of the Real Estate now or hereafter recorded in the office of the
Recorder of Marion County, Indiana, Developer, any entity related to Developer and any other
person or entity with the prior written consent of Developer, during the Development Period, shall
be entitled to construct, install, erect and maintain such facilities upon any portion of the Real Estate
owned by Developer or such person or entity as, in the sole opinion of Developer, may be reasonably
required or convenient or incidental to the development of the Real Estate and the sale of Lots and
the gonstruction of residences thereon. Such facilities may include, without limitation, storage areas,
parking areas, signs, model residences, construction offices and sales offices or trailers.

ARTICLE XV
CONDEMNATION

15.1 Condemnation,

(a) Whenever all or any part of the Common Area shall be taken (or
conveyed in lieu of and under threat of condemnation by the Board acting on the
written direction of all Owners) by any autherity having the power of condemnation
or eminent domain, each Owner shall be entitled to notice thereof. The award made
for such taking shall be payable to the Association as Trustee for all Owners to be
disbursed as sel forth in Section 15(b) hereof.

(b}  If the taking involves a portion of the Common Area on which
improvements have been constructed, then, unless within sixty (60) days after such
taking the Class B Member and seventy-five (75%) percent of all the eligible votes
otherwise agree, the Association shall restore or replace such improvements so taken
on the remaining land included in the Common Area to the extent lands are available
therefor, in accordance with plans approved by the Board of Directors of the
Association. Ifthe taking does not involve any improvements on the Common Area,
or if there is a decision made not to repair or restore, or if there are net funds
remaining after any such restoration or replacement is completed, then such award
or net funds shall be disbursed to the Association and used for such purposes as the
Board of Directors of the Association shall determine.

IN WITNESS WHEREQF, this Declaration has been executed by Developer as of the date
first above written.

SCM KENSINGTON CORP., an Indiana

corporation
By: \M
-26-
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Printed: Mickae| | Ko

Title: S(M é"?
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STATE OF INDIANA )
) §8:
COUNTY OF Hom.Jr )

Before me, a Nota.ry Public in and for the State of Indiana, personally appeared

1 of SCM KENSINGTON CORP., an Indiana corporation, who

acknowledged execunon of the foregoing, and who, having been duly swom, stated that the
representations therein contained are true.

Witness my hand and Notarial Seal this Z84 day of ﬁt&b 2000.

Signature of Notary Public
pinted: ZASHA N WANE

My Commission Expires: My County of Residence is:
ézg 27 _Zot, K Lomr,

Prepared by: John A. Girod, Icc Miller Donadio & Ryan, One American Square, Box 82002,
Indianapolis, Indiana 46282-0002; (317) 236-2255.

£45700.3 -27-



WiIsey

0.
«{ 910012 =

\\\““‘
o

=

EXHIBIT A

“RE A "

LEGAL QESQRlPTIQ’ N

l, the undersigned, do certify the ottoched plat was prepored under
my direct supervision, ond i3 true and correct to the best of my
knowledge and beliaf, representing o subdivision of part of the
Southwest Quarter of Section 33, Township 17 North, Ronge 5
Eaost of the Second Principal Meridian in Lawrence Tawnship,

Marion County, Indiana, more porticulorly described os foliows:

Commencing at the Southwest corner of the Southwest Quarter
of said Section 331 thence North 00° 02'28" Wast (assumed bearing}
on the West line thereof, o distance of 699.21 fast to 9 corner
on the North line of Kensington Farms Section li, a subdivision
in  Marion Caounty, Indiang, the piot of which is recorded as
Instrument Number 93-4884 in the Office of the Recorder of Marion
County, Indiong, said corner being the Paint of Beginning of the
herein  described real estate: thence continuing North ~00°02'28"
West on the Eost line and the southerly prolongotion thereof, of
Kensington Farms Section U, ¢ subdivision in said County, the
plot of which is recorded as Instrument Numbar 93-4820 in said
Recorder's Office, o distonce of 389.99 feet: thence North
88°57'32" Eost 535.20 feet; thence South 00" 55 32" West 201.00
feeti thence North 88°57'32" East 125.46 feet to an existing
fence line: thence South 74°32'03" East, along soid fence line, a
distance of 66.72 feeli thence Norlh 19° 06'07" Eost, along said
fence lins, o distance of 20.19 feeti thence North 88°57'32" East
103.85 fest to the centerline of Sunnyside Road: thengce South
01° 37'33" East, on said centerline, a distonce of 18101 feet:
thence South 09° 34'36" East, on said centerfine, ¢ distonce of
8.14 feet to o Northeast corner of said Kensington Farms Section
ll: thence South 88°57'32" West, on the North line of sald
Section lll, o distonce of 838.33 fest to the Point of Beginning,
containing 6.067 acres, more or less, subject to  rights-of-way,
easements and restrictions.

This plat consists of 28 Lots, numbered 1 through 28, both inclusive,

together with Common Areasi "A", "B" & "C" Block "A", and privote streets gs shown
hereon. The size of lots, common areos, Block "A", and widths of streets ore shown
en this plot by figures denoting feet ond decimal parts thereof.
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FILED i/D

VILLAS AT KENSINGTON SEP 01 2000

LAWRENCE TOWNSHIP
LA’ ] ASSESSOR

The undersigned, SCM KENSINGTON CORP., an Indiana corporation, (the "Developer"),
is the Owner of the real estate described in Exhibit A attached hereto and incorporated herein by
reference (the "Real Estate”). The Developer is concurrently platting and subdividing the Real
Estate ag shown, and desires to subject the Real Estate in the plat recorded ag Instrument No.

in the Office of the Recorder of Marion County, Indiana (the "Plat™) to the

provisions of these Plat Covenants and Restrictions. The subdivision created by the Plat (the
"Subdivision") is to be kmown and designated as Villas at Kensington. In addition to the covenants
and restrictions hereinafter set forth, the Real Estate is also subject to those covenants and
restrictions contained in the Declaration of Covenants, Conditions and Restrictions of Villas at
Kensington, recorded as Instrument No. 200~ Ok 0RO in the Office of the Recorder of
Marion County, Indiana as the same may be amended or supplemented from time to time as therein
provided (the "Declaration”), and to the rights, powers, duties and obligations of the Villas at
Kensington Community Association, Inc. (the "Association"), set forth in the Declaration. If there
is an irreconcilable conflict between the covenants and restrictions contained in these Plat Covenants
and Restrictions and any of the covenants and restrictions contained in the Declaration, the covenants

and restrictions contained in the Declaration shall govern and control.

In order to provide adequate protection to all present and future Owners of Lots or dwellings
in the Subdivision, the following covenants and restrictions, in addition to those set forth in the

Declaration, are hereby imposed upon the Real Estate:

1. VA ETS. The streets shown on the Plat shall remain private streets and
become the property of the Associjation.
2, COMMON AREAS. These are areas of ground on the Plat marked "Common Area”

and any areas deemed Common Areas by the Declaration. The Developer hereby declares, creates
and grants a non-exclusive easement in favor of each Owner for the use and enjoyment of the
Common Areas, subject to the conditions and restrictions contained in the Declaration.

3. EASEMENTS. There are various easements creeted by the Plat (all hereinafter
referred to collectively as the "Easements"). The Easements are hercby created and reserved for the
use of the Developer, all public utility companies (not including transportation companies),
governmental agencies and the Association for access to and installation, maintenance, repair or
removal of poles, mains, ducts, wires, cables and other equipment and facilities for the furnishing
of utility services, including but not limited to sanitary sewers, storm sewers and cable television
services, The Owner of any Lot in the Subdivision subject to such Easements including any builder,

shall be required to keep the portion ﬁaju} dvem p the Lot free from obstructions so that the
storm water drainage will be unimpeded snd Wl 556 ciimged or altered. The delineation of the
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Easement areas on the Plat shall not be deemed a limitation on the rights of any entity for whose use
any such Easement is created and reserved to go on any Lot subject to such Ensement temporarily
to the extent reasonably necessary for the exercise of the rights granted to it by this Paragraph 3.
Except as provided above, no structures or improvements (except walkways and driveways),
including without limitation decks, patios, and landscaping of any kind, shall be erected or
maintained upon the Easements (except the Common Ares),

4, BUILDING LOCATION. Building setback lines are established on the Plat. No
building shall be erected or maintained within the setback lines of a Lot

5, LOT USE. All Lots in the Subdivision shall be used solely for residential purposes.
No business building shall be erected on any Lot. No structure shall be erected, placed or permitted
to remain on any Lot other than single-family or two-family dwellings not to exceed two stories in
height. If such dwellings are attached to other dwelling units, then such dwellings shall include one-
half (*%) of the thickness of any party walls separating the unit from another unit.

6.  ACCESSORYAND TEMPORARY BUILDINGS. No trailers, shacks, outhouses
or storage sheds or tool sheds of any kind shall be erected or situated on any Lot in the Subdivision,
except that used by the Developer during development of the Subdivision or the construction of a
residential building on the property, which temporary construction structures shall be promptly
removed upon completion of construction of the Subdivision or building, as the case may be. No
attached storage sheds shall be added to any residential unit,

7. YEMPOQRARY STRUCTURES. No trailer, camper, motor home, truck, shack, tent,
boat, recreational vehicle, garage or outbuilding may be used at any time 2s a dwelling, temporary
Or permanient; nor may any structure of a temporary character be used as a dwelling.

8. NUISANCES. No domestic animals raised for commercial purposes and no farm
anirmals or fowl shall be kept or permitted on any Lot. No noxious, unlawful or otherwise offensive
activity shall be carried out on any Lot, nor shall anything be done thereon which may be or may
become a serious annoyance or nuisance to the neighborhood,

9. YEHICLE PARKING, No camper, motor home, truck, trailer, boat or recreational
vehicle of any kind may be stored on any street or on any Lot in open public view. No vehicles of
any kind may be put up on blocks or jacks to accommodate car repair on a Lot unless such repairs
are done in the garage. Disabled vehicles shall not be allowed to remain in open public view. No
commercial vehicles over three-quarter (%) ton or trucks with business signs or logos shall be parked
in the Subdivision except inside a garage.

10.  SIGNS. No sign of any kind shail be displayed to the public view on any Lot, except
that one sign of not more than six (6) square feet may be displayed at any time for the purpose of
advertising a property for sale, and except that Developer and its affiliates and designees, including
the builders, may use larger signs during the sale and development of the Subdivision.

-a-
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11.  MAILBOXES. Allmailboxes and replacement mailboxes shall be uniform and shall
conform to the standards set forth by the Architectural Review Committes,

12. GARBAGE AND REFUSE DISPOSAL. Trash and refuse disposal for each
Residence Unit will be provided by the Association on a weekly basis, The community shall not
contain dumpsters or other forms of general or common trash accumulation except to facilitate
development and house construction. No Lot shall be used or maintained as a dumping ground for
trash. Rubbish, garbage and other waste shall be kept in sanitary containers. All equipment for
storage or disposal of such materials shall be kept clean and shall not be stored on any Lot in open
public view. No rubbish, garbage or other waste shall be allowed to accumulate on any Lot. No
homeowner or occupant of a Lot shall burn or bury any garbage or refuse.

" 13. STORAGE TANKS. No gas, oil or other storage tanks shall be installed on any Lot.
14. WAT LY S . No private or semi-private water

supply or sewage disposal system may be located upon any Lot. No septic tank, ahsorption field or
other method of sewage disposal shall be located or constructed on any Lot.

15.  DITCHES ANDSWAIFS. All owners, including builders, shall keepunobstructed
and in good maintenance and repair 2ll open storm water drainage ditches and swales which may be
located on their respective Lots.

16.  GARAGES, DRIVEWAY AND PARKING SPACE. Each residential dwelling
unit shall include at least a one (1) car attached garage and said garage shall have a hard surface
driveway large enough to provide for one (2) off-street parking space for said residential dwelling
unit,

17, ANTENNA AND SATELLITE DISHES. No cutside antennas or satellite dishes
shail be permitted except those approved to size, design and location by the Architectural Review

Committee.

18. AWNINGS. No metal, fiberglass, canvas or similar type material awnings or patio
covers shall be permitted in the Subdivision, except that a builder may utilize a canvas or similar
type material awning on its model home sales center in the Subdivision.

19.  FENCING, No fence shall be erected on or along any Lot line, nor on any Lot
without written approval of the Architectural Review Committes,

20. T STR . No swimming

pools either above ground or below ground shall be permitted in the Subdivision. No hard surfaced
sports courts, basketball goals, swing-sets or similar recreational structures of any kind shall be
permitted on any Lot except as approved by the Architectural Review Committee.

-3.
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21.  SOLAR PANELS. Except as approved by the DCC, no solar heat panels shall be
permitted on roofs of any structures in the Subdivision,

22. QUISIDE LIGHTING. Except as otherwise approved by the Developer in
connection with 2 builder's model home sales centet, all outside lighting contained in or with Tespect
to the Subdivision shall be of an omamental nature compatible with the architecture of the project
and shall provide for projection of light so as not to create a glare, distraction or nuisance to the other
property owners in the vicinity of or adjacent to the Subdivision.

23.  SITE OBSTRUCTION. No fence, wall, hedge or shrub planting which obstructs
sight lines at elevations between two (2) and nine (9) feet above the street shall be placed or
permitted to remain on any comer Lot within the triangular area formed by the street property lines
and a line connecting points twenty-five (25) feet fiom the intersection of the street lines extended
or in the case of a rounded property comer, from the intersection of the street lines extended. The
same sight fine limitations shall apply to any Lot within ten (10) feet from the intersection of a street
Iine with the edge of a driveway or alley line. No tree shall be permitted to remain within such
distances of such areas unless the foliage line is maintained at a sufficient height to prevent
obstruction of such sight lines.

24.  VYJOLATION. Violation or threatened viclation of these Plat Covenants and
Restrictions shall be grounds for any action by the Developer, the Association or any person or entity
having any right, title or interest in the Real Estate and all persons or entities claiming under them,
against the person or entity violating or threatening to viclate any such covenants or restrictions.
Available relief in any such action shall include recovery of damages for such violation, injunctive
relief against any such violation or threatened violation, declaratory relief and the recovery costs and
reasonable attorneys' fees incurred by any party successfully enforcing the Plat Covenants and
Restrictions (which such costs become a lien on the violating Owner's Residence Unit or Lot, subject
to foreclosure as degcribed in Article VII of the Declaration); provided, however, that neither the
Developer nor the Association shall be liable for damages of any kind te any person for failing to
enforce the Plat Covenants or Restrictions,

25. THE CITY OF LAWRENCE. The City of Lawrence, its successors and assigns
shall have no right, power or authority to enforce any covenants, restrictions or other limitations
contained herein other than those covenants, restrictions or limitations that expressly run in favor
of the City of Lawrence; provided that nothing herein shall be construed to prevent the City of
Lawrence from enforcing any provision of the Subdivision Control Ordinance, as amended, or any
conditions attached to approval of the Plat.

26, AMENDMENT. These covenants and restrictions may be amended at any time by
a vote of at least eighty percent (80%) in the aggregate of a Quorum (as defined in the Bylaws of the
Association) of all Owners voting at a meeting; provided, however, that until afl of the Lots in such
Subdivision have been sold by Developer, any such amendment shall require the prior written
approval of Developer. Notwithstanding the above, the Developer hereby reserves the right, so long
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as the Developer or any entity related to the Developer owns any Lot within and upon the Real
Estate, to make any amendments to these Plat Covenants and Restrictions, without the approval of
any person or entity, for the purpose reasonably deemed necessary or appropriate by the Developer,
provided that in no event shall the Developer be entitled to make any amendment which, in the
opinion of Developer, has a material adverse effect on the rights of any Mortgagee, or which
substantially impairs, in the opinion of Developer, the rights granted by the Plat Covenants and
Resfrictions to any Owner or substantially increases, in the opinion of Developer, the obligations
imposed by the Plat Covenants and Restrictions on any Owner, unless the Owner consents 1o such
amendment..

27. TERM. The foregoing Plat Covenants and Restrictions, as the same may be
amended from time to time, shall run with the land and shall be binding upon all persons or entities
from time to time having any right, title or interest in the Real Estate and on all persons or entities
claiming under them, until December 31, 2020, and thercafier they shall continue automatically in
effect unless terminated by 2 vote of the majority of the then Owners of the Lots in the Subdivision:
provided, however, that no termination of these Plat Covenants and Restrictions shall affect any
easemnent hereby created and reserved unless all persons entitled to the beneficial use of such
easerent shall have consented thereto in writing,

28.  SEVERABILITY. Invalidation or any of the foregoing covenants or restrictions by
judgment or court order shall in no way affect any of the other covenants and restrictions, which
shall remain in fiall force and effect,

TV
WITNESS our hands and seals this i8 day of AUjug'f" , 2000,

SCM KENSINGTON CORP., an Indiana
corporation

\ltr
By:

Printed: HM s, g&h
Title: M
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STATE OF INDIANA )
) S§:
COUNTY OF Aam, Jron )

Before me, the undersigned Notary Public, in and for said County and State, personally
appeared _f00irhpe/ 3. Kle,pn . the of SCM Kensington
Corp., an Indiana corporation, and acknowledged the execution of the foregoing instrument as his
or her voluntary act and deed, for the purpose therein expressed.

Witness my hand and Seal this 2§ 44 day of AIAJ&LLLT , 2000,

/OMA 7L Bond

Signature of Notary Public o

ISHA 5 WADE

Printed Name

My Commission Expires: County of Residence;

g % g
Prepared by: John A. Girod, Ice Miller Donadio & Ryan, One American Square, Box 82002,
Indianapolis, Indiana 46282-0002; (317) 236-2255,
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I, the undersigned, do certify the attached plot wos prepered under
my direct supervision, end is true and correct to the best of my
knowledge and belief, representing a subdivision of part of the
Southwest Quarter of Section 33, Township 17 North, Ronge S
East of the Second Principol Meridian in Lowrence Township,

Marion County, Indiana, more porticularly described as follows:

Commencing at the Soulhwest corner of the Southwest Quarter
of said Section 33i thence North 00° 02'28" West {ussumed beoring}
on the West line thereof, o distance of 699.21 feet to @ corner
on the North line of Kensington Farms Section lll, @ subdivision
in  Marion County, Indiang, the plat of which is recorded as
Instrument Number 93-4884 in the Office of the Recorder of Marion
County, Indiono, said corner being the Paint of Beginning of the
herein described real estate; thence continuing North ~00° 02'28"
West on the Eost line and the southerly prolongation thereof, of
Kensington Farms Section I, @ subdivision in said County, the
plat of which is recorded as Instrument Number 83-4820 in soid
Recorder's Qffice, o distance of 389.99 faet: thence North
88°57'32" Eost 535.20 feet: thence South 00°56'32" West 201.00
feet: thence North B8°57'32" Eost 125.46 feet to an existing
fence line; thence South 74°32'03" Eost, along soid fence line, o
distonce of 66.72 feel: thence North 19°06'07" Eost, along  soid
fence line, o distance of 20.19 feet; thence North 88° 57'32" East
103.85 feet to the centerline of Sunnyside Roodi thence South
01* 37'33" East, on said centerline, ¢ distance of 181.01 feet:
thence South 09° 34'36" Fast, on soid centeriine, 0 distonce of
B.14  feet to o Northeast corner of said Kensington Farms Section
lIli thence South 88°57'32" Weslt, on the North line of said
Section lll, o distance of 838.33 feet to the Point of Beginning,
conloining 6.067 acres, more or less, subject to rights-of-way,
easements ond restrictions.

This plat consists of 28 Lots, numbered 1 through 28, both inclusive,

together with Common Areasi "A", "B" & "C" Block “A", and private streets as shown
hereon. The size of lots, common oreas, Block "A", and widths of streets are shown
on this plat by figures denoting fest ond decimal parts thereof.
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AMENDED AND RESTATED

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

OF

YILLAS AT KENSINGTON

THIS AMENDMENT AND RESTATEMENT OF THE DECLARATION OF COVENANTS
CONDITIONS AND RESTRICTIONS OF VILLAS AT KENSINGTON is made and entered into
by the Board of Directors of Villas at Kensington Community Association, Inc., an Indiana Not-For-
Profit Corporation (" Association™)

WITNESSETH

WHEREAS, there heretofore has been executed a Declaration of Covenants, Conditions and
Restrictions of Villas at Kensington, dated September 6, 2000 and recorded on September 6, 2000
in the Office of the Marion County, Indiana Recorder as Instrument Number 2000-0140370 (the
"Declaration"). —

WHEREAS, after receiving the affirmative vote of at least Eighty Percent (80%) in the
aggregate of a Quorum (as defined in the By-Laws) of all Owners voting at a meeting, as provided
in Section 11.1 of the Declaration, it is desired that the Declaration be amended and restated as set
forth herein.

NOW THEREFORE, the Declaration is amended and restated as follows:

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS ("Declaration”)
is made this 25th day of August, 2003, by the VILLAS AT KENSINGTON COMMUNITY
ASSOCIATION, INC., an Indiana not-for-profit corporation, its successors and assigns.

Recitals (Intentionally Omitted)
ARTICLE 1
DEFINITIONS

The following terms, when used in this Declaration with initial capital letters, shall have the
following respective meanings:

1.1 "Association" means Villas at Kensington Community Association, Inc., an
Indiana not- for-profit corporation, its successors and assigns.
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1.2 " Architectural Review Committee" means the architectural review commiitee
established pursuant to Article VI, paragraph 6.1 of this Declaration.

1.3 "Common Areas" means (i) all portions of the Real Estate (including
improvements thereto) shown on any Plat of a part of the Real Estate which are not located on
Lots and which are not dedicated to the public and (ji) all facilities, structures, buildings,
improvements and personal property owned or leased by the Association from time to time.
Common areas may be located within a public right-of-way or in an easement area as shown on
the Plat.

1.4 Common Expenses" means (i) expenses of and in connection with the maintenance,
repair or replacement of the Common Areas and the performance of the responsibilities and duties
the Association, including (without limitation) expenses for the improvement, maintenance or repair
of the improvements, lawn, foliage and landscaping not located on a Lot, and lawn maintenance on
Lots (unless otherwise provided herein), (ii) expenses of and in connection with the maintenance,
repair or continuation of the drainage facilities located within and upon the Easements, (iii) all
judgments, liens and valid claims against the Association, (iv) all expenses incurred to procure
liability, hazard and any other insurance with respect to the Common Areas and (v) all expenses
incurred in the administration of the Association, (vi) real estate taxes or personal property taxes
assessed against any Common Area, (vii) expenses associated with trash pick-up within the Real
Estate, and (viii) all sums declared by this Declaration to be Common Expenses.

1.5 "Developer" means SCM KENSINGTON CORP., an Indiana corporation, and
any one or more written recorded instruments to have the rights of Developer hereunder.

1.6  (Intentionally Omitted)

1.7 "Easement(s)" means any casement designated on or created by a Plat of the Real
Estate.

1.8 "Lot" means any parcel of land shown and identified as a lot on a Plat of any part
of the Real Estate.

1.9 "Mortgagee" means the holder of a recorded first mortgage lien on any Lot or
Residence Unit.

1.10  "Owner" means the record owner, whether one or more persons or entities, of fee-
simple title to any Lot, or Residence Unit designed for occupancy by one family, including contract
sellers, but excluding those having such interest merely as security for the performance of an
obligation unless specifically indicated to the contrary.

1.11  "Plat" means a duly approved final plat of any part of the Real Estate which has
been or hereafter may be recorded in the office of the Recorder of Marion County, Indiana, as the
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same may be amended or supplemented by replats or otherwise.

1.12  "Residence Unit" means one-half (1/2) of a building designed for residential
occupancy including one-half (1/2) of the thickness of any party wall separating the Residence
Unit from another Residence Unit comprising the building.

ARTICLE II
APPLICABILITY

All Owners, their tenants, guests, invitees, and mortgagees, and any other person using or
occupying a Lot or Residence Unit or any other part of the Real Estate shall be subject to and shall
observe and comply with the covenants, conditions, restrictions, terms and provisions set forth in
this Declaration and any rules and regulations adopted by the Association as herein provided, as the
same may be amended from time to time.

The Owner of any Lot or Residence Unit (i) by acceptance of a deed conveying title thereto
or the execution of a contract for the purchase thereof, whether from the Developer or its affiliates
or any builder or any subsequent Owner of the Residence Unit, or (ii) by the act of occupancy of the
Residence Unit, shall conclusively be deemed to have accepted such deed, executed such contract
orundertaken such occupancy subject to the covenants, conditions, restrictions, terms and provisions
of this Declaration. By acceptance of a deed, execution of a contract or undertaking of such
occupancy, each Owner covenants for the Owner, the Owner's heirs, personal representatives,
successors and assigns, with Developer and the Owners from time to time, to keep, observe, comply
with and perform the covenants, conditions, restrictions, terms and provisions of this Declaration.

ARTICLE III

PROPERTY RIGHTS

31 Owners' Easement of Enjoyment of Common Areas. Developer declared, created and

granted a non-exclusive easement in favor of each Owner for the use and enjoyment of the Common
Areas. Such easement runs with and is appurtenant to each Lot and Residence Unit, subject to the
following provisions:

@ the right of the Association to fine any Owner or make a Special
Assessment (as hereafter defined) against any Residence Unit or Lot in the event a person
permitted to use the Common Areas by the Owner of the Residence Unit violates any
rules or regulations of the Association as long as such rules and regulations are applied on
a reasonable and nondiscriminatory basis;

(ii)  the right of the Association to make reasonable Regular Assessments (as
hereafter defined) for use and maintenance of the Common Areas and any services provided
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by the Association such as trash collection, snow removal, grass mowing or like service;

(iii)  the right of the Association to dedicate or transfer all or any part of the
Commeon Areas or to grant easements to any public agency, authority or utility for such
purposes and subject to such conditions as may be set forth in the instrument of
dedication or transfer;

(iv)  the right of the Association to enforce collection of any fines or regular or
Special Assessments through the imposition of a lien pursuant to Paragraph 7.7;

(v}  theright of the Association to suspend or terminate an Owner's voting rights
in accordance with law and the Articles of Incorporation and Bylaws;

(vi)  theright of the Association to suspend use of any facilities for any period
during which any assessment against that Owner's Lot or Residence Unit remains unpaid,
and for any violation by an Owner of the Association's rules and regulations, for the
duration of the violation and for an additional period thereafter not to exceed thirty (30)
days;

(vil)  the right of the Association to borrow money for the purpose of improving
the Common Area, or any portion thereof, for acquiring additional Common Area, or for
constructing, repairing, or improving any facilities located or to be located thereof and to
give as security for the payment of any such loan a mortgage conveying all or any portion
of the Common Area, provided two-thirds (2/3) of all eligible votes shall approve;
provided, however, the lien and encumbrance of any such mortgage given by the
Association shall be subject and subordinate to any and all rights, interests, options,
easements, and privileges reserved or established in this Declaration for the benefit of any
Owner, or the holder of any mortgage, irrespective of when executed, given by Developer
or any Owner encumbering any Lot, Residence Unit, or other property located within the
Real Estate; and

(vii) the rights of Developer as provided in this Declaration and in any Plat of
any part of the Real Estate;

(ix)  the terms and provisions of this Declaration;

(x) the easements reserved elsewhere in this Declaration and in any Plat of
any part of the Real Estate; and

(xi) theright of the Association to limit the use of Common Areas in a
reasonable nondiscriminatory manner for the common good.



3.2  Permissive Use. Any owner may permit his or her family members, guests, tenants
or contract purchasers who reside in the Residence Unit to use his or her right of enjoyment of the
Common Areas. Such permissive use shall be subject to the Bylaws of the Association and any
reasonable nondiscriminatory rles and regulations promulgated by the Association from time to
time.

33 Reserved Easement for Developer, Association and Utilities. The Easements are

hereby created and reserved (a) for the use of Developer, all public utility companies (not including
transportation companies), governmental agencies (including, but not limited to, fire safety and
prevention, law enforcement and emergency services) and the Association for access to the Real
Estate and installation, maintenance, repair or removal of poles, mains, ducts, drains, lines, wires,
cables and other equipment and facilities for the furnishing of utility services, including but not
limited to sanitary sewers, storm sewers and cable television services; and (b) for the use of the
Association and the City of Lawrence for access to and maintenance, repair and replacement of such
drainage system and for access to and maintenance, repair and replacement of the sanitary sewer
system. The Owner of any Lot subject to an Easement shall be required to keep the portion of an
Easement on the Lot free from obstructions so that the storm water drainage will be unimpeded and
will not be changed or altered without a permit from Marion County. The delineation of the
Easement areas on the Plat shall not be deemed a limitation on the rights of any entity for whose use
any such Easement is created and reserved to go on any Lot subject to such Easement temporarily
to the extent reasonably necessary for the exercise of the rights granted to it hereunder, Except as
provided above, no structures or improvements (except walkways and driveways and sidewalks and
roads), including without limitation decks, patios, walkways or landscaping of any kind, shall be
erected or maintained upon the Easements, and any such structure or improvement so erected upon
the Easement shall, at Association’s written request, be removed by the Owner at the Owner's sole
cost and expense. The Owners of Lots in the Rea! Estate subject to an Easement shall take and hold
title to the Lots subject to the Easements herein created and reserved.

No rights, privileges, and easements granted or reserved herein shall be merged into the title
of any property within the Real Estate, but shall be held independent of such title, and no such right,
privilege, or easement shall be surrendered, conveyed, or released unless and until and except by
delivery of a quitclaim deed from Developer releasing such right, privilege, or easement by express
reference thereto with respect to all or any portion of the Real Estate.

ARTICLE IV

SE RESTRICTIONS

4.1 Lease of Residence Units. If any Owner desires to lease a unit, such rental shall be
pursuant to a written lease with a minimum term of one year and such lease shall provide that the
lessee shall be subject to all rules and regulations of the Association and the terms and conditions
of these Declarations. The following restrictions shall apply to the lease to rental of any Unit;



i) Limit on Number of I eased Units. In order to insure that the residents within
the Property share the same proprietary interest in and respect for the Units and the Common
Areas, no more than three (3) Units, at any given time, may be leased or rented for exclusive
occupancy by one or more non-owner tenants. For purposes of this Section 4.1, a Unit is
exclusively occupied by one or more non-owner tenants, if the Unit Owner of the Unit does
not also correspondingly occupy the Unit as his/her principal place of residence. Prior to the
execution of any lease, and in addition to the requirements set forth in this Section 4.1, the
Unit Owner must notify the Board or the Board's agent as to the Unit Owner's intent to lease
his/her Unit. After receiving such notice, the Board or the Board's agent shall advise the Unit
Owner if the Unit may be leased or whether the maximum number of Units within the
Property is currently being leased. If the maximum number of Units is already being leased,
the Board or the Board's agent shall place the Unit Owner on the waiting list in priority order
. based on the date of notice from the Unit Owner, and shall notify the Unit Owner of that Unit
Owner's position on the waiting list. When an existing non-owner occupant vacates a Unit,
the Unit Owner of that Unit shall immediately notify the Board or the Board's agent of such
fact and that Unit cannot be re-rented or leased until all prior Unit Owners on the waiting list,
if any, have had a chance to rent or lease their Units. A Unit Owner on the waiting list who
obtains the opportunity to rent or lease his/her Unit, must present an executed lease to the
Board or to the Board's agent, within sixty (60) days of the date of notice that he/she may
rent or lease the Unit, or that Unit Owner will forfeit his/her position on the waiting list. The
Board may, in its discretion, grant an exception, for not more than one (1) year at a time, to
the limit provided in this paragraph, to a Unit Owner that the Board determines is actively
and in good faith trying to sell his/her Unit.

(ii)  GeneralLease Conditions. Allleases, including renewals, shall be in writing,
and no lease shall be entered into for a term of less than one (1) year without the prior written
approval of the Board. No portion of any Unit other than the entire Unit may be leased for
any period. No subleasing is permitted. No Unit Owner will be permitted to lease or rent
his/her Unit, if the Unit Owner is delinquent in paying any assessments or other charges due
to the Association at the time the lease is entered. All leases shall be made expressly subject
and subordinate in all respects to the terms of the Declaration, Bylaws and any rules and
regulations promulgated by the Board, as amended, to the same extent as if the tenant were
a Unit Owner and a member of the Association; and shall provide for direct action by the
Association and/or any Unit Owner against the tenant with or without joinder of the Unit
Owner of such Unit. The Unit Owner shall supply copies of the Declaration, By-laws and
rules and regulations to the tenant prior to the effective date of the lease. In addition, the
Board shall have the power to promulgate such additional rules and regulations as, in its
discretion, may be necessary or appropriate concerning leasing,

(iii)  Six Month Waiting Period. In addition to all other provisions, for a period of
at least six (6) months after a Unit Owner’s acquisition of a Unit, the Unit Owner caniot rent
or lease that Unit for exclusive occupancy by one or more non-owner tenants. A fter such
time, said Unit will be eligible to be leased if all other conditions are satisfied. In the case
of the transfer of ownership of a Unit which was properly leased under these rules by the
previous Unit Owner, the new Unit Owner can continue with such lease only to finish the
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then current term of not more than one (1) year. When that term ends, the Unit Owner, if
he/she wants to lease his/her Unit, must meet all requirements the same as other Unit Owners
who are not exempted.

(tv)  Unit Owner is Still Liable. No lease shall provide, or be interpreted or

construed to provide, for a release of the Unit Owner from his/her responsibility to the
Association and the other Unit Owners for compliance with the provisions of the
Declaration, Bylaws and any rules and regulations promulgated by the Board, or from the
Unit Owner's liability to the Association for payments of assessments.

(v)  Approval of Form of Lease. Any Unit Owner desiring to enter into a lease for
his/her Unit shall submit the form of the proposed lease to the Board {which form need not
include the identity of the tenant or the rental amount) for review for compliance with the
requirements of this Section 4.1. The Board may employ an attorney in connection with any
such review, and a reasonable fee may be charged to the applicant to offset the expense so
incurred. In the event the Board fails to approve or disapprove the form of the lease within
thirty (30) days after submission by the applicant, the form of the lease shall be deemed
approved. A copy of each executed lease by an Unit Owner (which may have the rental
amount deleted) shall be provided to the Board by the Unit Owner within thirty (30) days
after execution.

(vi)  Yiolations. If any Unit Owner leases or rents his/her Unit in violation of the
provisions of this Section 4.1, the Association may bring a legal action to enjoin the
improper conduct and in addition, the Unit Owner will be assessed a penalty of $50 for each
day that the violation continues. The penalty, if not paid will be secured by a continuing lien
upon the property against which the assessment is made and may be collected by the
Association in the manner provided in the Declaration for the collection of other assessments
or charges,

(vii) Effective Date of Lease Conditions. These leasing restrictions shall not apply
to any Unit of a Unit Owner who, at the time of recording this provision, is renting or leasing

said Unit for exclusive occupancy by one or more non-owner tenants, so long as such Unit
continues to be owned by the same Unit Owner and is not occupied as a residence by such
Unit Owner. In order for this exception to apply, said Unit Owner must deliver a copy of the
executed lease which is in effect at the time to the Board within thirty (30) days after the
recording of this document and shall furnish a copy of any subsequent lease within thirty
(30)days after its execution. Such copy may have the rental amount deleted. Failure of such
a Unit Owner to timely deliver a copy of any such lease to the Board shall result in said Unit
Owner's Unit being subject to these restrictions. However, in this latter circumstance, these
restrictions shall not apply to any lease executed prior to the effective date of these
restrictions or to any renewals thereof provided in such lease so long as the occupants remain
the same. Any Unit which falls under the exception of this paragraph shall, nevertheless, be
counted as one of the three (3) maximum Units that may be rented at any given time even
though such maximum does not apply to restrict such excepted Unit.



(viii) Institutional Mortgages. The provisions set forth shall not apply to any
institutional mortgage holder of any Unit which comes into possession of the mortgage
holder by reason of any remedies provided by law or in equity or in such mortgage or as a
result of a foreclosure sale or other judicial sale or as a result of any proceeding, arrangement
or deed in lieu of foreclosure.

42  Use of Common Areas. The Common Areas shall not be used for commercial
purposes. No planting or gardening shall be done, and no fences, hedges, walls or any other structure
or planting shall be erected or maintained upon the Common Area, except in accordance with the
initial construction of the improvements located thereon by Developer or as approved by the
Architectural Review Committee.

4.3 Lot Access. All Lots shall be accessed from the interior sireets of the Real Estate.
44  Animals. No animals, livestock or poultry of any kind shall be raised, bred or kept

on any Lot or surrounding Common Area, except that dogs, cats or other household pets may be
kept, provided that they are not kept, bred or maintained for any commercial purpose,

4.5 Prohibited Activities. No noxious, unlawful or offensive activity shall be carried on
upon any Lot or Common Areas, nor shall anything be done thereon which may be or may become
an annoyance or nuisance to the neighborhood. Each Lot and all Common Areas shall be kept and
maintained in a sightly and orderly manner and no trash or other rubbish shall be permitted to
accurnulate thereon. The Board of Directors shall promulgate and enforce such rules and regulations
as it deems necessary for the common good in this regard.

4.6  Signs. No signs of any nature, kind or description shall be erected, placed or
maintained on or in front of any Lot which identify, advertise or in any way describe the existence
or conduct of a home occupation.

477  Home Qccupations. No home occupation shall be conducted or maintained in any
Lot other than one which is incidental to a business, profession or occupation of the Qwner or
occupant of any such Lot and which is generally or regularly conducted in another location away
from such Lot.

4.8  Parking Parking shall not be allowed on the mailbox side of the street (to allow
space for emergency vehicles and to allow mail delivery). Any vehicle parked on the mailbox
side of the street shall be subject to towing at the Owner’s expense.

49 er Use Restrictions Contained in Plat Covenants and Restrictions. The following
prohibitions and restrictions, originally contained in The Villas At Kensington Farms Plat Covenants
and Restrictions recorded as Instrument No, 2000-0140371 in the Office of the Recorder of Marion
County (the "Plat Covenants and Restrictions”) relating to the Real Estate apply to contain additional
restrictions on the use of the Lots in the Real Estate, includin g without limitation prohibitions against
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commercial use and nuisances and restrictions relating to temporary structures, vehicle parking,
signs, mailboxes, garbage and refuse disposal, storage tanks, water supply and sewage systems,
ditches and swales, driveways, antenna and satellite dishes, awnings, fencing, swimming pools, solar
panels and outside lighting. Such prohibitions and restrictions contained in the Plat Covenants and
Restrictions are hereby incorporated by reference as though fully set forth herein,

.

i) Private Streets. The streets shown on the Plat shall remain private streets and
become the property of the Association.

(i)  Common Areas. These are areas of ground on the Plat marked "Commeon
Area" and any arcas deemed Common Areas by the Declaration. The Developer hereby
declares, creates and grants a non-exclusive easement in favor of each Owner for the use and
enjoyment of the Common Areas, subject to the conditions and restrictions contained in the
Declaration.

(i)  Easements. There are various easements created by the Plat (all hereinafter
referred to collectively as the "Easements”). The Easements are hereby created and reserved
for the use of the Developer, all public utility companies (not including transportation
companies), governmental agencies and the Association for access to and installation,
maintenance, repair or removal of poles, mains, ducts, wires, cables and other equipment and
facilities for the furnishing of utility services, including but not limited to sanitary sewers,
storm sewers and cable television services. The Owner of any Lot in the Subdivision subject
to such Easements including any builder shall be required to keep the portion of said
Easements on the Lot free from obstruction so that the storm water drainage will be impeded
and will not be changed or altered. The declination of the Easement areas on the Plat shall
not be deemed a limitation on the rights of any entity for whose use any such Easement is
created and reserved to go on any Lot subject to such Easement temporarily to the extend
reasonably necessary for the exercise of the rights granted to it by this Paragraph 3. Except
as provided above, no structures or improvements (except walkways and driveways),
including without limitation decks, patios, and landscaping of any kind, shall be erected or
maintained upon the Easements (except the Common Area).

(iv)  Building Location. Building setback lines are established on the Plat. No
building shall be erected or maintained without the setback lines of a Lot.

(v) Lot Use. All Lots in the Subdivision shall be used solely for residential
purpeses. No business building shall be erected on any Lot. No structure shall be erected,
placed or permitted to remain on any Lot other than single-family or two-family dwellings
not to exceed two stores in height. If such dwellings are attached to other dwelling units,
then such dwellings shall include one-half (1) of the thickness of an party walls separating
the unit from another unit.

(vi)  Accessory and Temporary Buildings. No trailers, shacks, outhouses or
9



storage sheds or tool sheds on any kind shall be erected or situated on any Lot in the
Subdivision, except that used by the Developer during development of the Subdivision or
the construction of a residential building on the property, which temporary construction
structures shall be promptly removed upon completion of construction of the Subdivision or
building, as the case may be. No attached storage sheds shall be added to any residential
unit.

(vii) Temporary Structures. No trailer, camper, motor home, truck, shack, tent,
boat, recreational vehicle, garage or outbuilding may be used at any time as a dwelling,
temporary or permanent; nor may any structure of a temporary character be used as a
dwelling.

(viii) Nuisances. No domestic animals raised for commercial purposes and no farm
animals or fowl shall be kept or permitted on any Lot. No noxious, unlawful or otherwise
offensive activity shall be carried out on any Lot, nor shall anything be done thereon which
may be or may become a serious annoyance or nuisance to the neighborhood.

(ix)  Vehicle Parking. No camper, motor home, truck, trailer, boat or recreational
vehicle of any kind may be stored on any street or on any Lot in open public view. No
vehicles of any kind may be put up on blocks or jacks to accommodate car repair on a Lot
unless such repairs are done in the garage. Disable vehicles shall not be allowed to remain
in open public view. No commercial vehicles over three-quarter (3/4) ton or trucks with
business signs or logos shall be parked in the Subdivision except inside a garage.

(x)  Signs. No sign of any kind shall be displayed to the public view on any Lot,
except that one sign of not more than six (6) square feet may be displayed at any time for the
purpose of advertising a property for sale, and except that Developer and its affiliates and
designees, including the builders, may use larger signs during the sale and development of
the Subdivision.

(xi)  Mailboxes. All mailboxes and replacement mailboxes shall be uniform and
shall conform to the standards set forth by the Architectural Review Committee.

(xii) Garage and Refuse Disposal. Trash and refuse disposal for each Residence
Unit will be provided by the Association on a weekly basis. The community shall not
contain dumpsters or other forms of general or common trash accumulation except to
facilitate development and house construction. No Lot shall be used or maintained as a
dumping ground for trash. Rubbish, garbage and other waste shall be kept in sanitary
containers. All equipment for storage or disposal of such materials shall be kept clean and
shall not be stored on any Lot in open public view. No rubbish, garbage or other waste shall
be allowed to accumulate on any Lot, No homeowner or occupant of a Lot shall burn or buy
any garbage or refuse.
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(xiii) Storage Tanks. No gas, oil or other storage tanks shall be installed on any Lot.

(xiv) Water Supply and Sewage Systems. No private or semi-private water supply
or sewage disposal system may be located upon any Lot. No septic tank, absorption field

or other method of sewage disposal shall be located or constructed on any Lot.

(xv)  Ditches and Swales, All owners, including builders, shall keep unobstructed
and in good maintenance and repair all open storm water drainage ditches and swales which
may be located on their respective lots.

(xvi) Garages, Driveway and Parking Space. Each residential dwelling unit shall

include at least a one (1) car attached garage and said garage shall have a hard surface
driveway large enough to provide for one (1) off-street parking space for said residential
dwelling unit.

(xvil) Antenna and Satellite Dishes. No outside antennas or satellite dishes shall be
permitted in the Subdivision except that 2 builder may utilize a canvas or similar type
material awning on its model home sales center in the Subdivision.

(xviii) Awnings. No metal, fiberglass, canvas or similar type material awning or
patio covers shall be permitted in the Subdivision, except that a builder may utilize a canvas
or similar type material awning on its model home sales center in the Subdivision.

(xix) Fencing. No fence shall be erected on or along any Lot line, nor on any Lot
without written approval of the Architectural Review Committee.

(xx) Swimming Pools and Recreational Structures. No swimming pools either

above ground or below ground shall be permitted in the Subdivision. No hard surfaced
sports courts, basketballs goals, swing-sets or similar recreational structures of any kind shall
be permitted on any Lot except as approved by the Architectural Review Committee.

(xxi) Solar Panels. Except as approved by the DCC, no solar heat panels shall be
permitted on roofs of any structures in the Subdivision.

(xxii) Outside Lighting. Except as otherwise approved by the Developer in
connection with abuilder’s model home sales center, all outside lighting contained in or with
respect to the Subdivision shall be of an ornamental nature compatible with the architecture
of the project and shall provide for projection of light so as not to create a glare, distraction
or nuisance to the other property owners in the vicinity of or adjacent to the Subdivision.

(xxiii) Site Obstruction. No fence, wall, hedge or shrub planting which obstructs
sign lines at elevations between two (2) and nine (9) feet above the street shall be placed or
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permitted to remain on any comner Line within the triangular area formed by the street
property lines and a line connecting points twenty-five (25) feet from the intersection of the
street lines extended or in the case of a rounded property corner, from the intersection of the
street lines extended. The same sign line limitations shall apply to any Lot within ten (10)
feet from the intersection of a street line with the edge of a driveway or alley line. No tree
shall be permitted to remain within such distances of such areas unless the foliage line is
maintained at a sufficient height to prevent obstruction of such sight lines.

(xxiv) Vielation. Violation or threatened violation of these Plat Covenants and
Restrictions shall be grounds for any action by the Developer, the Association or any person
or eniity having any right, title or interest in the Real Estate and all persons or entities
claiming under then, against the person or entity violating or threatening to violate any such
covenants or restrictions, Available relief in any such action shall include recovery of
damages for such violation, injunctive relief against any such violation or threatened
violation, declaratory relief and the recovery costs and reasonable attorneys’ fees incurred
by any party successfully enforcing the Plat Covenants and Restrictions (which such costs
become a lien on the violating Owner’s Residence Unit or Lot, subject to foreclosure as
described in Article VII of the Declaration); provided, however, that neither the Developer
nor the Association shall be liable for damages of any kind to any person for failing to
enforce the Plat Covenants or Restrictions,

(xxv) TheCity ofLawrence. The City of Lawrence, its successors and assigns shail
have no right, power or authority to enforce any covenants, restrictions or other limitations
contained herein other than those covenants, restrictions or limitations that expressly run in
favor of the City of Lawrence; provided that nothing herein shall be construed to prevent the
City of Lawrence from enforcing any provision of the Subdivision Control Ordinance, as
amended, or any conditions attached to approval of the Plat.

4.10  With respect to any lake or pond located within the Real Estate which shall be
owned by various lot owners or the Association, there shall be no fishing, swimming, boating,
ice skating or other recreational activities permitted thereon and no Lot Owner shall construct or
locate any dock, deck, pier or float adjacent to or upon any lake or pond within the Real Estate.

ARTICLE Y
ASSOCIATION
5.1 Membership. Each Owner of a Residence Unit automatically upon becoming an

Owner, shall be and become 2 member of the Association and shall remain a member of the
Assoclation so long as he or she owns the Residence Unit,

52 Membership and Vgte.
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() Members shall be all Owners. Each member shall be entitled to one (1) vote
for each Residence Unit owned by Owner.

(ii)  (Intentionally Omitted)
5.3  (Intentionally Omitted)

5.4 Multiple or Entity Owners. Where more than one person or entity constitutes the
Owner of a Residence Unit, all such persons or entities shall be members of the Association, but the
single vote in respect of such Residence Unit shall be exercised as the persons or entities holding an
interest in such Residence Unit determine among themselves. In no event shall more than one person
exercise a Residence Unit's vote under Paragraph 5.2. No Residence Unit's vote shall be split.

5.5  Board of Directors. The members of the Association shall elect a Board of
Directors of the Association as prescribed by the Association's Articles of Incorporation and By-
Laws. The Board of Directors of the Association shall manage the affairs of the Association.

5.6 Professional Management. Nocontract or agreement for professional management
of the Association shall be for a term in excess of three (3) years. Any such agreement or contract
shall provide for termination by either party with or without cause, without any termination penalty,
on written notice of ninety (90) days or less.

5.7 Responsibilities of the Association. The responsibilities of the Association include,

but shall not be limited to:

(i) Maintenance of the Common Areas including any and all improvements
thereon in good repair as the Association deems necessary or appropriate including
streets, sidewalks and recreation areas.

(i)  Installation and replacement of any and all improvements, signs, lawn, foliage
and landscaping in and upon the Common Areas as the Association deems TiECessary or
appropriate.

(i)  Maintenance, repair and replacement of all private street or entrance signs.

(iv)y  Mowing of lawns located on any Lot as well as in any street right of way
which lawns shall be considered part of the Common Areas for purposes of maintenance
only. Maintenance of lawns shall include the mowing of grass, applications of fertilizers and
weed killers, and maintenance of all trimming and edging by contractors hired by the Board
of Directors.

(v)  Replacement of the drainage system in and upen the Common Areas as
Association deems necessary or appropriate and the maintenance of any drainage system
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installed in or upon the Common Areas by Developer or the Association. Nothing herein
shall relieve or replace the obligation of the Owner, including any builder, of a Lot
subject to an Easement to keep the portion of the drainage system and Easement on the
Lot free from obstructions so that the storm water drainage will be unimpeded.

(vi)  Procuring and maintaining for the benefit of the Association, its officers
and Board of Directors and the Owners, the insurance coverage required under this
Declaration and such other insurance as the Board of Directors deems niecessary or
advisable.

(vii) Payment of taxes, if any, assessed against and payable with respect to the
Common Areas.

(viil) Assessment and collection from the Owners of the Common Expenses,

(ix)  Contracting for such services as management, sntow removal, Common Area
maintenance, trash removal on a weekly basis (if necessary), or other services as the
Association deems necessary or advisable. For snows 2" greater, snow removal by the
Association shall include snow removal of streets and driveways and walkways to the front
doors of each unit.

(x)  Enforcing the rules and regulations of the Association and the
requirements of this Declaration, the Plat Covenants and Restrictions and the zoning
covenants and commitments.

5.8 Powersofthe Association. The Association may adopt amend, or rescind reasonable
rules and regulations (not inconsistent with the provisions of this Declaration) governing the use and
enjoyment of the Common Areas and the management and administration of the Association, as the
Association deems necessary or advisable. The rules and regulations promulgated by the Association
may provide for reasonable interest and late charges on past due installments or any regular or
special assessments or other charges against any Residence Unit or Lot. The Association shall
furnish or make copies available of its rules and regulations to the Owners prior to the time when
the rules and regulations become effective.

5.9  Compensation. No director or officer of the Association shall receive compensation
for services as such director or officer except to the extent expressly authorized by a majority vote
of the owners present at a duly constituted meeting of the Association members.

5.10  Non-liability of Directors and Qfficers. The directors and officers of the Association

shall not be liable to the Owners or any other persons for any error or mistake of judgment in
carrying out their duties and responsibilities as directors or officers of the Association, except for
their own individuat willful misconduct or gross negligence. It is intended that the directors and
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officers of the Association shall have no personat liability with respect to any contract made by them
on behalf of the Association except in their capacity as Owners.

5.11 Indemmnity of Directors and Officers. The Association shall indemnify, hold harmless

and defend any person, his or her heirs, assigns and legal representatives (collectively, the
"Indemnitee") made or threatened to be made a party to any action, suit or proceeding by reason of
the fact that he or she is or was a director or officer of the Association, against all costs and expenses,
including attorneys fees, actually and reasonably incurred by the Indemnitee in connection with the
defense of such action, suit or proceeding, or in connection with any appeal thereof, except in
relation to matters as to which it shall be adjudged in such action, suit or proceeding that such
Indemnitee is guilty of gross negligence or willful misconduct in the performance of his or her
duties. The Association shall also reimburse any such Indemnitee for the reasonable costs of
settlement of or for any judgment rendered in any action, suit or proceeding, unless it shall be
adjudged in such action, suit or proceeding that such Indemnitee was guilty of gross negligence or
willful misconduct, In making such findings and notwithstanding the adjudication in any action, suit
or proceeding against an Indemnitee, no director or officer shall be considered or deemed to be guilty
of or liable for gross negligence or willful misconduct in the performance ofhis or her duties where,
acting in good faith, such director or officer relied on the books and records of the Association or
statements or advice made by or prepared by any managing agent of the Association or any director
or officer of the Association, or any accountant, attorney or other person, firm or corporation
cmployed by the Association to render advice or service, unless such director or officer had actual
knowledge of the falsity or incorrectness thereof, nor shall a director be deemed guilty of gross
negligence or willful misconduct by virtue of the fact that he or she failed or neglected to attend a
meeting or meetings of the Board of Directors of the Association. The costs and expenses incurred
by an Indemnitee in defending any action, suit or proceeding may be paid by the Association in
advance of the final disposition of such action, suit or proceeding upon receipt of an undertaking by
or on behalf of the Indemnitee to repay the amount paid by the Association if it shall ultimately be
determined that the Indemnitee is not entitled to indemnification or reimbursement as provided in
this Paragraph 5.11.

5.12  Bond. The Board of Directors of the Association shall provide surety bonds on
directors, officers, employees, and other persons handling or responsible for the Association’s funds,
indemnifying the Association against larceny, theft, embezzlement, forgery, misappropriation,
wrongful abstraction, willful misapplication and other acts of fraud or dishonesty in such sums and
with such sureties as may be approved by the Board of Directors, and any such bond may
specifically include protection for any insurance proceeds received for any reason by the Board of
Directors. The expense of any such bonds shall be a Common Expense, In addition to the other
insurance required herein, the Board shall also obtain, as a Common Expense, worker’s
compensation insurance, if and to the extent necessary.

5.13  Self-Help. In addition to any other remedies provided for herein, the Association or

its duly authorized agent shall have the power to enter upon a Lot or any portion of the Common
Area to abate or remove, using such force as may be reasonably necessary, any erection, thing or
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condition which violates this Declaration, the Bylaws, the rules and regulations, or the use
restrictions. Unless an emergency situation exists, the Board shall give the violating Owner five (5)
days’ written notice of its intent to exercise self-help. All costs of self-help, including reasonable
attorneys’ fees and paraprofessional fees actually incurred shall be assessed against the violating
Owner and shall be collected as provided for herein for the collection of assessments.

5.14 Right of Entry. The Association shall have the right, in addition to and not in
limitation of all the rights it may have, to enter into structures and upon Lots for emergency, security,
or safety purposes, which right may be exercised by the Association’s Board of Directors, officers,
agents, employees, managers, and all police officers, firefighters, ambulance personnel, and similar
emergency personnel in the performance of their respective duties. Except in an emergency
situation, entry shall only be during reasonable hours and after reasonable notice to the Qwner of
occupant of the Lot.

ARTICLE VI

ARCHITECTURAL REVIEW COMMITTEE

6.1 Creation. There shall be, and hereby is, created and established the Architectural
Review Committee to perform the functions provided for herein, The Architectural Review
Committee shall be a standing committee of the Association, consisting of three (3) persons
appointed, from time to time, by the Board of Directors of the Association. The Board of Directors
may at any time remove any member of the Architectural Review Committee at any time upon a
majority vote of the members of the Board of Directors.

6.2 Purposes and Powers of the Architectural Review Committee. The Architectural

Review Committee shall review and approve the design, appearance and location of all residences,
buildings, structures or any other improvements placed by any person, including any builder, on any
Lot, and the installation and removal of any trees, bushes, shrubbery and other landscaping on any
Lot, in such a manner as to preserve and enhance the value and desirability of the Real Estate and
to preserve the harmonious relationship among structures and the natural vegetation and topography.

(i) In General. No residence, building, structure, satellite dish, antenna,
walkway, yard omament, fence, deck, wall, patio or other improvement of any type or kind
shall be erected, constructed, placed or altered on any Lot and no change shall be made in
the exterior color of any Residence Unit or accessory building located on any Lot without
the prior written approval of the Architectural Review Committee. Such approval shall be
obtained only after written application has been made to the Architectural Review
Committee by the Owner of the Lot requesting authorization from the Architectural Review
Committee. Such written application shall be in the manner and form prescribed from time
to time by the Architectural Review Committee and, in the case of construction or placement
of any Improvement shall be accompanied by two (2) complete sets of plans and
specifications for any such proposed construction or replacement. Such plans shall include
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plot plans showing the location of the improvement proposed to be constructed or placed
upon the Lot, each properly and clearly designated. Such plans and specifications shall set
forth the color and composition of all exterior materials proposed to be used and any
proposed landscaping, together with any other material or information which the
Architectural Review Committee may reasonably require. Unless otherwise specified by the
Architectural Review Committee, plot plans shall be prepared by either a registered land
surveyor, engineer or architect, It is contemplated that the Architectural Review Committee
will review and grant general approval of the floor plans and exterior styles of the homes
expected to be offered and sold by the builders and that such review and approval will occur
prior to the builders selling any homes in the community. Unless otherwise directed in
writing by the Architectural Review Committee, once a builder has received written approval
of a particular floor plan and exterior style, it shall not be necessary to reapply to the
Architectural Review Committee in order for such builder to build the same floor plan and
exterior style on other Lots.

(i)  Power of Disapproval. The Architectural Review Committee may refuse to
approve any application made as required under Paragraph 6.2 (i) above (a "Requested
Change") when:

(a) The plans, specifications, drawings or other material submitted are
inadequate or incomplete, or show the Requested Change to be in violation of any
restrictions in this Declaration or in a Plat of any part of the Real Estate;

(b)  Thedesign or color scheme of a Requested Change is not in harmony
with the general surroundings of the Lot or with the adjacent buildings or structures,
as determined in the sole discretion of the Architectural Review Committee; or

(c)  The Requested Change, or any part thereof, in the opinion of the
Architectural Review Committee, would not preserve or enhance the value and
desirability of the Real Estate or would otherwise be contrary to the interests, welfare
or rights of any other Owner, as determined in the sole discretion of the Architectural
Review Committee.

(iii) Rules and Regulations, The Architectural Review Committee, from time to time,
may promulgate, amend or modify additional rules and regulations as it may deem necessary
or desirable to guide Owners as to the requirements of the Architectural Review Committee
for the submission and approval of items to it. Such rules and regulations may set forth
additional requirements to those set forth in this Declaration or a Plat of any part of the Real
Estate, as long as the same are not inconsistent with this Declaration or such Plat( s).
Compliance with these rules and regulations shall not relieve Owners of their obligation to
comply with any and all applicable zoning ordinances, laws, restrictions, or any other similar
requirement.
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6.3 Duﬁes of the Architectural Review Committee. If the Architectural Review

Committee disapproves a Requested Change, it shall provide written notice stating the reason for
such disapproval, to the Owner. If the Architectural Review Committee does not disapprove a
Requested Change within thirty (30) days after all required information on the Requested Change
shall have been submitted to it, then such Requested Change shall be deemed approved. One Copy
of submitted material shall be retained by the Architectural Review Committee for its permanent
files.

6.4 Liability of the Architectural Review Committee. Neither the Architectural Review

Committee, the Association nor any agent of any of the foregoing, shall be responsible in any way
for any defects in any plans, specifications or other materials submitted to it, nor for any defects in
any work done according thereto or for any decision made by it unless made in bad faith or by
willful misconduct.

6.5 Inspection. The Architectural Review Committee or its representative may, but shail
not be required to, inspect work being performed to assure compliance with this Declaration and the
materials submitted to it pursuant to this Article VI and may require any work not consistent with
the approved Requested Change, or not approved, to be stopped and removed.

6.6  (Intentionally Omitted)

6.7 Remedies for Failure to Obtain Approval. In the event any construction or

modifications are made without first obtaining approval of the Architectural Review Committee as
required herein or any construction is being performed other than in accordance with Architectural
Review Committee approved plans and architectural guidelines and standards, the Declarant, the
Association and the Architectural Review Committee shall have the powers of enforcement granted
to the Association generally for purposes of this Declaration and may require any modifications,
construction, changes or improvements undertaken or installed without or contrary to the approval
of the Architectural Review Committee and such architectural guidelines and standards to be
removed or renovated by whatever means the Association and/or Architectural Review Committee
deem appropriate, with the costs thereof, including costs of collection and attorneys' fees and
paraprofessional fees to become a lien against the defaulting Owner's Lot in the manner described
in Section 7.7 hereof.

ARTICLE VII
ASSESSMENTS

7.1  Purpose of Assessments. The purpose of Regular and Special Assessments is to
provide funds to maintain and improve the Common Areas and related facilities for the benefit of
the Owners, and the same shall be levied for the following purposes: (i) to promote the health, safety
and welfare of the residents occupying the Real Estate, (ii) for the improvement, maintenance and
repair of the Common Areas, the improvements, lawn foliage and landscaping within and upon the

18



Common Areas, any Easement (which is the responsibility of the Association) and drainage system,
and (iii) for the performance of the responsibilities specifically provided for herein. A portion of the
Regular Assessment shall be set aside or otherwise allocated in a reserve fund for the purpose of
providing repair and replacement of any capital improvements which the Association is required to
maintain.

7.2 Regular Assessments. The Board of Directors of the Association shall have the right,
power and authority, without any vote of the members of the Association, to fix from time to time
the Regular Assessment against each Residence Unit at any amount not in excess of the Maximum
Regular Assessment as follows:

(1] Until December 31, 2001, the Maximum Regular Assessment on any
Residence Unit for any calendar year shall not exceed $324.00 or $27.00 per month.

(ii))  Until December 31, 2001, the Maximum Regular Assessment on any
Residence Unit for any calendar year shall may be increased by not more than fifteen
percent (15%) above the Regular Assessment for the previous calendar year without a
vote of the members of the Association as provided in the following subparagraph (iii).

(iiiy  From and after January 1, 2002, the Board of Directors of the Association
may fix the Regular Assessment at an amount in excess of the maximum amount specified
in subparagraph (ii) above only with the approval of a majority of those members of the
Association who cast votes in person or by proxy at a meeting of the members of the
Association duly called for such purpose.

(iv)  Each Residence Unit shall be assessed an equal amount for any Regular
Assessment, excepting any proration for ownership during only a portion of the
assessment period.

7.3 Special Assessments. Inaddition to Regular Assessments, the Board of Directors of
the Association may make Special Assessments up to Fifty Dollars ($50.00) against each Residence
Unit, for the purpose of defraying, in whole or in part, the cost of constructing, reconstructing,
repairing or replacing any capital improvement which the Association is required to maintain or the
cost of special maintenance and repairs or to recover any deficits (whether from operations or any
other loss) which the Association may from time to time incur. Any Special Assessments exceeding
Fifty Dollars ($50.00) per year for each Residence Unit shall require the assent of two-thirds (2/3)
of the members of the Association who cast votes in person or by proxy at a duly constituted meeting
of the members of the Association called for such purpose.

7.4 (Intentionally Omitted)

7.5 Date of Commencement of Regular or Special Assessments; Due Dates. The
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Regular Assessment or Special Assessment, if any, shall commence as to each Residence Unit on
the first day of the first calendar month following the first conveyance of such Residence Unit to
an Owner,

The Board of Directors of the Association shall fix the amount of the Regular Assessment
at least thirty (30) days in advance of cach annual assessment period. Written notice of the
Regular Assessment, any Special Assessments and such other assessment notices as the Board of
Directors shall deem appropriate shall be sent to each Owner subject thereto. The due dates for
all assessments shall be established by the Board of Directors. The Board of Directors may
provide for reasonable interest and late charges on past due installments of assessments. In the
event that the Board of Directors fails for any reason to determine the assessments for the
succeeding year, then and until such time as the assessments shall have been determined as
provided herein, the assessments in effect for the then current year shall continue for the
succeeding year,

7.6 Failure of Qwner to Pay Assessments.

{1) No Owner shall be exempt from paying Regular Assessments and Special
Assessments due to such Owner's nonuse of the Common Areas or abandonment of the
Residence Unit or Lot belonging to such Owner. If any owner shall fail, refuse or neglect
to make any payment of any assessment (or periodic installment of an assessment, if
applicable) when due, the lien for such assessment (as described in Paragraph 7.7 below)
may be foreclosed by the Board of Directors of the Association for and on behalf of the
Association as a mortgage on real property or as otherwise provided by law. Any past due
assessments shall be subject to an interest charge at the rate of interest paid on judgments
but not less than twelve percent (12%) per year. Upon the failure of an Owner to make
timely payments of any assessment when due, the Board of Directors of the Association
may in its discretion accelerate the entire balance of any unpaid assessments and declare
the same immediately due and payable, notwithstanding any other provisions hereof to
the contrary. In any action to foreclose the lien for any assessment, the Owner and any
occupant of the Residence Unit shall be jointly and severally liable for the payment to the
Association of reasonable rental for such Residence Unit, and the Board of Directors shall
be entitled to the appointment of a receiver for the purpose of preserving the Residence
Unit or Lot, and to collect the rentals and other profits therefrom for the benefit of the
Association to be applied to the unpaid assessments. The Board of Directors of the
Association, at its option, may in the alternative bring suit to recover a money judgment
for any unpaid assessment without foreclosing or waiving the lien securing the same. In
any action to recover an assessment, whether by foreclosure or otherwise, the Board of
Directors of the Association, for and on behalf of the Association, shal! be entitled to
recover from the Owner of the respective Residence Unit or Lot, costs and expenses of
such action incurred (including but not limited to reasonable attorneys' fees) and Interest
from the date such assessments were due until paid.
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(ii) All payments shall be applied first to costs and attorneys' and paraprofessional
fees, then to late charges, then to interest, then to delinquent assessments, then to any
unpaid installments of the annual assessment or special assessments which are not the
subject matter of suit in the order of their coming due, and then to any unpaid
installments of the annual assessment or special assessments which are the subject matter
of suit in the order of their coming due.

(1ii) Notwithstanding anything contained in this Paragraph 7.6 or elsewhere in this
Declaration, any sale or transfer of a residence Unit or Lot to a Mortgagee pursuant to a
foreclosure of its mortgage or conveyance in lieu thereof, or a conveyance to any person
at a public sale in the manner provided by law with respect to mortgage foreclosures,
shall extinguish the lien of any unpaid assessments (or periodic installments, if
applicable) which became due prior to such sale, transfer or conveyance; provided,
however, that the extinguishment of such lien shall not relieve the prior Owner from
personal liability therefor. No such sale, transfer or conveyance shall relieve the
Residence Unit, or the purchaser thereof, at such foreclosure sale, or the grantee in the
event of conveyance in lieu thereof, from liability for any assessments (or periodic
installments of such assessments, if applicable) thereafter becoming due or from the lien
therefor.

7.7 Creation of Lien and Personal Obligation. Each Owner of a Residence Unit or

Lot by acceptance of a deed therefor, whether or not it shall be so expressed in such deed, is
deemed to covenant and agree to pay to the Association (i) regular assessments for Common
Expenses ("Regular Assessments") and (ii) special assessments for capital improvements and
operating deficits and for special maintenance and repairs ("Special Assessments"). Such
assessments shall be established, shall commence upon such dates and shall be collected as
herein provided. All such assessments, together with interest, late fees, costs of collection and
reasonable attorneys' fees, shall be a continuing lien upon the Residence Unit or Lot against
which such assessment is made prior to all other liens except only (i) tax liens on any Residence
Unit or Lot in favor of any unit of government or special taxing district and (ii) the lien of any
first mortgage of record. Each such assessment, together with interest, costs of collection and
reasonable attorneys' fees, shall also be the personal obligation of the Owner of the Residence
Unit or Lot at the time such assessment became due and payable. Where the Owner constitutes
more than one person, the liability of such persons shall be joint and several. The personal
obligation for delinquent assessments (as distinguished from the lien upon the Residence Unit)
shall not pass to such Owner's successors in title unless expressly assumed by them. The
Assaciation, upon request of a proposed Mortgagee or proposed purchaser having a contractual
right to purchase a Residence Unit, shall furnish to such Mortgagee or purchaser a statement
setting forth the amount of any unpaid Regular or Special Assessments or other charges against
the Residence Unit or Lot. Such statement shall be binding upon the Association as of the date of
such statement.
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7.8 Expense Incurred to Clear Drainage Utility and Sewer Easement Deemed a

Special Assessment. As provided in Paragraph 1.7 above, the Owner of any Lot subject to an
Easement, including any builder, shall be required to keep the portion of said Easement on the
Lot free from obstructions so that the storm water drainage will not be impeded and will not be
changed or altered without a permit from the City of Lawrence and prior written approval of the
Developer. Also, no structures or improvements, including without limitation decks, patios,
fences, walkways or landscaping of any kind, shall be erected or maintained upon said
casements, and any such structure or improvement so erected shall, at Developer's written
request, be removed by the Owner at the Qwner's sole cost and expense. If, within thirty (30)
days after the date of Developer's written request, such Owner shall not have commenced and
diligently and continuously effected the removal of any obstruction of storm water drainage or
any prohibited structure or improvement, Developer may, on behalf of the Association enter
upon the Lot and cause such obstruction, structure or improvement to be removed so that the
Easement is returned to its original designed condition. In such event, Developer, on behalf of
the Association shall be entitled to recover the full cost of such work from the offending Owner
and such amount shall be deemed a Special Assessment against the Lot owned by such Owner
which, if unpaid, shall constitute a lien against such Lot and may be collected by the Association
pursuant to this Article 7 in the same manner as any other Regular Assessment or Special
Assessment may be collected.

79  (Intentionally Omitted)

ARTICLE VIII

INSURAN

8.1  Casualty Insurance. The Association shall purchase and maintain fire and extended
coverage Insurance in an amount equal to the full insurable replacement cost of any improvements
owned by the Association. If the Association can obtain such coverage for a reasonable amount, jt
shall also obtain "all risk coverage.” The Association shall also insure any other property, whether
real or personal, owned by the Association, against loss or damage by fire and such other hazards
as the Association may deem desirable. Such insurance policy shall name the Association as the
insured. The insurance policy or policies shall, if possible, contain provision that the insurer (i)
waives its rights to subrogation as to any claim against the Association, its Board of Directors,
officers, agents and guests and (i} waives any defense to payment based on invalidity arising from
the acts of the Insured. Insurance proceeds shall be used by the Association for the repair or
replacement of the property for which the insurance was carded.

8.2  Liability Insurance. The Association shall also purchase and maintain a master
comprehensive public liability insurance policy in such amount or amounts as the Board of Directors
shall deem appropriate from time to time, but in any event with a minimum combined limit of One
Million Dollars ($1,000,000) per occurrence. Such comprehensive public liability insurance shall
cover all of the Common Areas and shall inure to the benefit of the Association, its Board of
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Directors, officers, agents and employees, any committee of the Association or of the Board of
Directors, all persons acting or who may come to act as agents or employees of any of the foregoing
with respect to the Real Estate.

83  Other Insurance, The Association shall also purchase and maintain any other
Insurance required by law to be maintained, including but not limited to workers compensation and
occupational disease insurance, and such other insurance as the Board of Directors shall from time
to time deem necessary, advisable or appropriate including but not limited to officers' and directors’
liability insurance.

8.4  Miscellaneous. The premiums for the insurance described above shall be paid by the
Association as part of the Common Expenses,

ARTICLE IX

MAINTENANCE
9.1  Maintepance of Lots and Improvements. Except to the extent such maintenance shall

be the responsibility of the Association under any of the foregoing provisions of this Declaration,
it shall be the duty of the Owner of each Lot to keep the grass on the Lot properly cut and keep the
Lot, including any Drainage Utility and Sewer Easements located on the Lot, free of weeds, trash
or construction debris and otherwise neat and attractive in appearance, including, without limitation,
the property maintenance of the exterior of any structures on such Lot. In the event that the Board
of Directors of the Association determines that (i) any Owner has failed or refused to discharge
properly his or her obligations with regard to the maintenance, repair, or replacement of items for
which he or she is responsible hereunder or otherwise; or (ii) that the need for maintenance, repair,
or replacement, which is the responsibility of the Association hereunder, is caused through the
willful or negligent act of an Owner, his or her family, guests, lessees, or invitees, and is not covered
or paid for by insurance, in whole or in part, then, in that event, the Association, except in the event
of an emergency situation, shall give the Owner written notice of the Association’s intent to provide
such necessary maintenance, repair, or replacement, at the Owner’'s sole cost and expense; the notice
shall set forth with reasonable particularly the maintenance, repairs, or replacement required and
shall advise the Owner to complete the same within three (3) days from the date of such notice;
provided, however, that if the same is not capable of completion within the three (3) day period, such
notice shall advise the Owner to immediately commence such work which shall be completed within
a reasonable time. If any Owner does not comply with the provisions hereof, the Association may
provide any such maintenance, repair, or replacement at Owner’s sole cost and expense, and the cost
thereof shall become a Special Assessment to which such Owner is subject and shall become a lien
against the Lot. Neither the Association nor any of its agents, employees or contractors shall be
liable for any damage which may result from any maintenance work performed hereunder.

9.2  Damage to Common Areas. In the event of damage to or destruction of any part of
tile Common Areas or any improvements which the Association is required to maintain hereunder,

23



the Association shall repair or replace the same to the extent of the availability of insurance
proceeds. If such insurance proceeds are insufficient to cover the costs of repair or replacement of
the property damaged or destroyed, the Association may make a Special Assessment against all
Owners to cover the additional cost of repair or replacement not covered by the insurance proceeds
or against such Owners who benefit by the Special Assessments if less than all benefit.
Notwithstanding any obligation or duty of the Association hereunder to repair or maintain the
Common Areas, if, due to the willful, intentional or negligent acts or omissions of any Owner
(including any builder) or of a member of the owner's family or of a guest, tenant, invitee or other
occupant of visitor of such Owner, damage shall be caused to the Common Areas, or if maintenance,
repairs or replacements shall be required thereby which would otherwise be 2 Common Expense,
then the Association shall cause such repairs to be made and such Owner shall pay for such damage
and such maintenance, repairs and replacements, unless such loss is covered by the Association's
Insurance with such policy having a waiver of subrogation clause. If not paid by such Owner upon
demand by the Association, the cost of repairing such damage shall be added to and constitute a
Special Assessment against such Ownerand its Residence Unit and Lot, to be collected and enforced
in the manner provided in this Declaration for the collection and enforcement of assessments in
general,

93 Common Driveways. When two (2) Residence Units share a driveway or portion
of a driveway, then the Owner of each Residence Unit shall be equally responsible for the
maintenance of the shared portion of the driveway. No Owner shall block access to the one-half (1/2)
of the driveway or garage used for the other Residence Unit. Either Owner of a Residence Unit may
institute repair or maintenance of the shared portion of the driveway and the other Residence Unit
Owner shall be equally responsible for the cost of the repair or maintenance. If an Owner fails to
contribute for the Owner's share of the cost of repair or maintenance, the other Owner may entitled
to receive costs, expenses and reasonable attorneys' fees in pursuing collection of the costs.

ARTICLE X
MORTGAGES

10.1 Notice to_Mortgagees. The Association, upon request, shall provide to any
Mortgagee a written certificate or notice specifying unpaid assessments and other defaults, if any,
of the Owner of a Residence Unit or Lot in the performance of the Owner's obligations under this
Declaration or any other applicable documents.

10.2  Notice to Association. Any Mortgagee who holds a first mortgage lien on a Lot or
Residence Unit may notify the Secretary of the Association of the existence of such mortgage and
provide the name and address of the Mortgagee. A record of the Mortgagee and name and address
shall be maintained by the Secretary of the Association and any notice required to be given to the
Mortgagee pursuant to the terms of this Declaration, the Bylaws of the Association or otherwise shall
be deemed effectively given if mailed to the Mortgagee at the address shown in such record in the
time provided. Unless notification of a Mortgage and the name and address of the Mortgagee are
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furnished to the Secretary, as herein provided, no notice to any Mortgagee as may be otherwise
required by this Declaration, the By-Laws of the Association or otherwise shall be required and no
Mortgagee shall be entitled to vote on any matter to which it otherwise may be entitled by virtue of
this Declaration, the By-Laws of the Association, a proxy granted to such Mortgagee in connection
with the mortgage, or otherwise.

10.3  Mortgagees Rights Upon Default bv Association. If the Association fails (i) to pay

taxes or the charges that are in default and that have or may become charges against the Common
Areas, or (ii) to pay on a timely basis any premium on hazard insurance policies on Common Areas
or to secure hazard insurance coverage for the Common Areas upon lapse of a policy, then the
Mortgagee on any Lot or Residence Unit may make the payment on behalf of the Association.

ARTICLE XI
AMENDMENTS

11.1 By the Association. Except as otherwise provided in this Declaration, amendments
to this Declaration shall be proposed and adopted in the following manner:

¢3) Notice. Notice of the subject matter of any proposed amendment shall be
included in the notice of the meeting of the members of the Association at which the
proposed amendment is to be considered.

(i)  Resolution. A resolution to adopt a proposed amendment may be proposed
by the Board of Directors or Owners having in the aggregate at least ten percent (10%) of
votes of all Owners.

(iii)  Meeting, The resolution concerning a proposed amendment must be adopted
by the vote required by Paragraph 11.1(iv) at a meeting of the members of the Association
duly called and held in accordance with the provisions of the By-Laws.

(iv)  Adoption. Any proposed amendment to this Declaration must be approved
by a vote of not less than two thirds (2/3) of all Owners at a meeting called for that purpose.
In the event any Residence Unit is subject to a first mortgage, the Mortgagee shall be notified
of the meeting and the proposed amendment in the same manner as an Owner, if the
Mortgagee has given prior notice of its mortgage interest to the Board of Directors of the
Association in accordance with the provisions of the foregoing Paragraph 10.2.

) Mortgagees' Vote On Special Amendments. No amendments to this

Declaration shall be adopted which changes any provision of this Declaration which would
be deemed to be of a material nature by the Federal National Mortgage Association under
Section 601.02 of Part V, Chapter 4, of the Fannie Mae Selling Guide, or any similar
provision of any subsequent guidelines published in lieu of or in substitution for the Selling
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Guide, or which would be deemed to require the first Mortgagee's consent under the Freddie
Mac Sellers and Servicers Guide, Vol. 1, Section 2103(d) without the written approval of at
least sixty-seven percent (67%) of the Mortgagees who have given prior notice of their
mortgage interest to the Board of Directors of the Association in accordance with the
provisions of the foregoing Paragraph 10.2.

Any Mortgagee which has been duly notified of the nature of any proposed amendment shall
be deemed to have approved the same if the Mortgagee or a representative thereof fails to appear at
the meeting in which such amendment is to be considered (if proper notice of such meeting was
timely given to such Mortgagee) or if the Mortgagee does not send its written objection to the
proposed amendment prior to such meeting. In the event that a proposed amendment is deemed by
the Board of Directors of the Association to be one which is not of a material nature, the Board of
Directors shall notify ail Mortgagees, whose interests have been made known to the Board of
Directors, of the nature of such proposed amendment, and such amendment shall be conclusively
deemed not material if no Mortgagee so notified objects to such proposed amendment within thirty
(30) days of the date such notices are mailed and if such notice advises the Mortgagee of the time
limitation contained in this sentence.

11.2  (Intentionally Omitted)

11.3  Recording. Each amendment to this Declaration shall be executed by the President
or Vice President and Secretary of the Association. All amendments shall be recorded in the office
of the Recorder of Marion County, Indiana, and no amendment shall become effective until so
recorded.

ARTICLE X1I

PARTY WALLS

12.1  General Rules of Law to Apply. Each wall which is built as a part of the original
construction of the homes upon the Real Estate and placed on the dividing lines between the
Residence Units shall constitute a party wall, and, to the extent not inconsistent with the provisions
of this Article, the general rules of law regarding party walls and liability for property damage due
to negligence or willful acts or omissions shall apply thereto.

12.2  Sharing of Repair and Maintenance. The cost of reasonable repair and maintenance
of a party wall shall be shared equally by the Owners who make use of the wall. For purposes of this

Article XII, the term "party wall" shall include the portion of the roof connecting the two (2)
Residence Units.

12.3  Destruction by Fire or Other Casualty. Ifa party wall is destroyed or damaged by fire

or other casualty, any Owner who has used the wall may restore it, and the other Owner shall
contribute equally to the cost of restoration thereof, without prejudice, however, to the right of any
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such Owner to call for a larger contribution from the others under any rule of law regarding liability
for negligent or willful acts or omissions.

124  Weatherproofing. Notwithstanding any other provision ofthis Article, an Owner who
by his negligent, malicious or willful act causes the party wall to be exposed to the elements shall
bear the whole cost of furnishing the necessary protection against such elements.

12.5 Rightto Contribution Runs With Land. The right of any Owner to contribution from
any other Owner under this Article shall be appurtenant to the land and shall pass to such Owner's
successors in title.

12.6 Boundaries. "Plans," as that term is used herein, shall mean and refer to the floor and
building plans of any Residence Unit, together with any surveys and final elevation Plans. In the
event that any horizontal or vertical bonundary line as shown on the plans do not coincide with the
actual location of the respective walls, floor, ceiling, driveway, or roof of any Residence Unit
because of inexactness of construction, settling after construction, or for any other reason, then the
boundary line of such Residence Unit and its respective walls, floor, ceiling, driveway, or roof shall
be deemed to be, and treated for purposes of occupancy, possession, maintenance, decoration, and
use and enjoyment, as in accordance with the actual and existing construction. In such cases,
permanent easements for exclusive use shall exist in favor of the owner of each Residence Unit in
and to the space outside of the boundary lines of the Residence Unit and its respective walls, floor,
ceiling, driveway, or roof as indicated on the plans, but within the walls, floors, ceilings, driveway
or roof of the Residence Unit as they may actually exist.

ARTICLE XIII

MISCELLANEOUS

13.1  Right of Enforcement. Violation or threatened violation of any of the covenants,
conditions or restrictions enumerated in this Declaration or in a Plat of any part of the Real Estate
now or hereafter recorded in the office of the Recorder of Marion County, Indiana, or zoning
commitment, or the Plat Covenants and Restrictions, shall be grounds for an action by the
Association, any Owner and all persons or entities claiming under them, against the person or entity
violating or threatening to violate any such covenants, conditions, restrictions or commitments.
Available relief in any such action shall include recovery of damages or other sums due for such
violation, injunctive relief against any such violation or threatened violation, or threatened violation,
declaratory relief and the recovery of costs and attorneys fees reasonably incurred by any party
successfully enforcing such covenants, conditions, restrictions or commitments (which such costs
shall become a lien on the violating Owner's Residence Unit or Lot subject to foreclosure in the
manner provided in Article VII); provided, however, that neither any Owner nor the Association
shall be liable for damages of any kind to any person for failing to enforce any such covenants,
conditions, restrictions or commitments.
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13.2  Govemment Enforcement. The City of Lawrence, its successors and assigns. shall
have no right, power or authority to enforce any covenants, commitments, restrictions or other
limitations contained herein other than those covenants, commitments, restrictions or limitations that
expressly run in favor of the City of Lawrence.

13.3  Delay or Failure to Enforce. No delay or failure on the part of any aggrieved party,
including without limitation the Developer, to invoke any available remedy with respect to any
violation or threatened violation of any covenants, conditions, restrictions or commitments
enumerated in this Declaration or in a Plat of any part of the Real Estate or otherwise shall be held
to be a waiver by that party (or an estoppel of that party to assert) any right available to it upon the
occurrence, recurrence or continuance of such violation or violations.

13.4 Duration. These covenants, conditions and restrictions and all other provisions of this
Declaration (as the same may be amended from time to time as herein provided) shall run with the
land and shall be binding on all persons and entities from time to time having any right, title or
interest in the Real Estate or any part thereof, and on all persons claiming under them, until
December 31, 2020 and thereafter shall continue automatically until terminated or modified by vote
of a majority of all Owners at any time thereafter; provided, however, that no termination of this
Declaration shall affect any easement hereby created and reserved unless all persons entitled to the
beneficial use of such easement shall consent thereto.

13.5 Severability. Invalidation of any of the covenants, restrictions or provisions
contained in this Declaration by judgment or court order shall not in any way affect any of the other
provisions hereof, which shall remain in full force and effect.

13.6  Titles. The underlined titles preceding the various paragraphs and subparagraphs of
this Declaration are for the convenience of reference only, and none of them shall be used as an aid
to the construction of any provisions of this Declaration. Wherever and whenever applicable, the
singular form of any word shall be taken to mean or apply to the plural, and the masculine form shall
be taken to mean or apply to the feminine or to the neuter.

13.7  Applicable Law. This Declaration shall be governed by the laws of the State of
Indiana.

13.8  (Intentionally Omitted)

ARTICLE XIV (Intentionally Omitted)

DEVELOPER’S RIGHTS

28



15.1

ATTEST:

ARTICLE XV

CONDEMNATION
Condemnation.

(i) Whenever all or any part of the Common Area shall be taken {or
conveyed in lieu of and under threat of condemnation by the Board acting on the
written direction of ali Owners) by any authority having the power of
condemnation or eminent domain, each Owner shall be entitled to notice thereof.
The award made for such taking shall be payable to the Association as Trustee for
all Owners to be disbursed as set forth in Section 15(b) hereof.

(i)  If the taking involves a portion of the Common Area on which
improvements have been constructed, then, seventy-five (75%) percent of all the
eligible votes otherwise agree, the Association shall restore or replace such
improvements so taken on the remaining land included in the Common Area to
the extent lands are available therefor, in accordance with plans approved by the
Board of Directors of the Association, If the taking does not involve any
improvements on the Common Area, or if there is a decision made not to repair or
restore, or if there are net funds remaining after any such restoration or
replacement is completed, then such award or net funds shall be disbursed to the
Association and used for such purposes as the Board of Directors of the
Association shall determine.

VILLAS AT KENSINGTON COMMUNITY
ASSOCIATION, INC.

By: C’—rm %]
Don MacPhersori, President |

DD )

Lucy Hallam, eéretary
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STATE OF INDIANA )
} §S:
COUNTY OF MARION )

Before me, a Notary Public in and for the State of Indiana, personally appeared Don
MacPherson, President and Lucy Hallam, Secretary of Villas at Kensington Community Association,
Inc., an Indiana not-for-profit corporation, who acknowledged the execution of the foregoing
Amended and Restated Declaration of Covenants, Conditions and Restrictions of Villas at
Kensington.

Witness my hand and Notarial Seal this [7 %ay of _&M, 2003.

Signature/6f Notgfy Public

Jennifer T, Torman

X Notary
arion , State of Indiana
'3m°°"m 10/21/2008

Printed:
My Commission Expires: My County of Residence is:
..__/_Q:é/.:é.g.g.g.._“- —— y)qm County
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AVIT OF MAILIN

AFFIDAVIT OF MAILING
NOTICE TO FIRST MORTGAGEES

STATE OF INDIANA )
JERE
COUNTY OF MARION )

After being first duly swom under oath, Lucy Hallam, the Secretary of the Villas at Kensington
Community Association, Inc., hereby deposes and says she has mailed a copy of the foregoing
Amended and Restated Declaration by certified United States mail to all holders of first mortgages
of record entitled to such notice on this [7 "day of , ,2003.

iﬁﬁ@w
Lucy Hallam, Secretary

Before me, a Notary Public for the above County and State, personally appeared Lucy Hallam, the
Secretary of the Villas at Kensington Community Association, Inc.,and after being duly sworn under
oath, acknowledged the execution of the foregoing Affidavit of Mailing Notice to First Mortgagees
and stated the statements in said A ffidavit are true.

Witness my hand and Notarial Seal this / Y, 2 day of m, 2003.

égnatué of Néary Public

'N?'[‘I_AHY ﬁSEAL"
Jennifor J. Turman, Notary Pubiic
Marion County, State of indiana
MycomnissionlyExpiresfomlaoos

e

Jennifer T. mﬁma_ﬁ
Printed:
My Commission Expires: My County of Residence is:
1O-R-7008 7YlaAh ibr County

This document prepared by Stephen R. Buschmann, Attorney at Law,
151 N. Delaware Street, Suite 1900, Indianapolis, Indiana 46204
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EXHIBIT A
THE "REAT ESTATE"
LEGAL DESCRIPTION

Representing a subdivision of part of the Southwest Quarter of Section 33, Township 17 North,
Range 5 East of the Second Principal Meridian in Lawrence Township, Marion County, Indiana, more
particularly described as follows:

Commencing at the Southwest corner of the Southwest Quarter of said Section 33; thence
North 00°02°28" West (assumed bearing) on the West line thereof, a distance of 699.21 feet to a
cormner on the North line of Kensington Farms Section Il a subdivision in Marion County, Indiana,
the plat of which is recorded as Instrument Number 93-4884 in the Office of the Recorder of Marion
County, Indiana, said comer being the Point of Beginning of the herein described real estate; thence
continuing North 00°02°28" West on the East line and the southerly prolongation thereof, of
Kensington Farms Section II, a subdivision in said County, the plat of which is recorded as
Instrument Number 93-4820 in said Recorder’s Office, a distance of 389.99 feet; thence North
88°57°32" East 535.20 feet; thence South 00°56°32" West 201.00 feet; thence North 88°57°32" East
125.46 feet to an existing fence line; thence South 74°32°03" East, along said fence line, a distance
of 66.72 feet; thence North 19°06°07" East, along said fence line a distance of 20.19 feet; thence
North 88°57°32" East 103.85 feet to the centerline of Sunnyside Road; thence South 01 °37°33" East,
on said centerline, a distance of 181.01 feet; thence South 09°34°36" East on said centerline, a
distance of 8.14 feet to a Northeast corner of said Kensington Farms Section III; thence South
88°57°32" West, on the North line of said Section 111, a distance of 838.33 feet to the Point of
Beginning, containing 6.067 acres, more or less, subject to rights-of-way, easements and restrictions,

This plat consists of 28 Lots, numbered 1 through 28, both inclusive, together with Common Areas:
"A", "B" & "C" Block "A", and private streets as shown hereon, The size of lots, common areas,
Block "A", and widths of streets are shown on this plat by figures denoting feet and decimal parts
thereof,
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